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Title  3 —  Proclamation  6582  of  July  27,  1993 

The  President  40th  Anniversary  of  the  Korean  Armistice 


By  the  President  of  the  United  States  of  America 


A  Proclamation 

The  friendship  between  the  United  States  and  South  Korea  is  one  formed 
in  blood,  for  our  troops  fought  shoulder  to  shoulder  in  defense  of  freedom. 
On  the  40th  anniversary  of  the  signing  of  the  Korean  Armistice,  it  is  appro¬ 
priate  that  we  honor  those  who  fell  in  defense  of  freedom  and  human 
dignity  and  that  we  strive  to  create  a  new  vision  of  how  we  as  a  community 
of  neighbors  can  live  in  peace  in  the  post-Cold  War  era. 

When  President  Truman  sent  American  troops  to  Korea’s  defense  43  years 
ago,  he  said  he  aimed  to  prove  that  ’‘Free  men  under  God  can  build  a 
community  of  neighbors  working  together  for  the  good  of  all.”  The  joint 
efforts  of  the  United  States  and  South  Korea  since  then  have  benefited 
the  citizens  of  our  two  countries  and  the  peoples  of  the  Asian  Pacific 
region.  Our  relationship  has  made  that  region  more  secure,  more  prosperous, 
and  more  free. 

I  join  with  all  Americans  in  paying  tribute  to  those  who  served  in  the 
Korean  War  and  in  remembering  those  who  died  in  that  conflict.  We  must 
not  forget  the  lessons  we  learned — the  Korean  War  must  not  be  the  ‘‘Forgotten 
War.” 

Veterans  of  Korea  served  America  valiantly  during  one  of  the  most  destructive 
wars  of  this  century.  Their  experiences  remind  all  Americans  of  our  great 
debt  to  those  who  have  risked — and  sometimes  lost — their  lives  in  defense 
of  our  liberty.  As  a  Nation,  we  must  always  remember  the  sacrifices  made 
by  our  men  and  women  in  imiform  and  by  their  families.  I  salute  the 
distinguished  service  records  of  our  veterans,  as  well  as  the  sacrifices  that 
they  have  made  for  America. 

NOW,  THEREFORE,  I,  WILUAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  the  authority  vested  in  me  by  the  Constitution  and  the 
laws  of  the  United  States,  do  hereby  urge  all  Americans  to  observe  July 
27,  1993 — the  40th  Anniversary  of  the  Korean  Armistice — with  appropriate 
programs  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-seventh 
day  of  July,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 


(FR  Doc.  93-18376 
Filed  7-28-93;  2:36  pm) 
Billing  code  3195-01-P 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7CFRPai1905 
[Docket  No.  FV93-905-1  FR] 

Oranges,  Grapefruit,  Tangerines,  and 
Tangelos  Grown  In  Rorida;  Finalize 
Relaxed  Grade  Requirements  for 
Florida  Grapefruit 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  action  finalizes  without 
change  an  interim  final  rule  which 
temporarily  relaxed  the  minimum  grade 
requirement  for  domestic  shipments  of 
red  seedless  grapefiuit  for  the  remainder 
of  the  1992-93  season.  The  relaxation 
was  based  on  current  and  prospective 
crop  and  market  conditions,  and  on  the 
grade  and  quality  of  the  remaining 
supplies  of  such  grapefruit.  The 
relaxation  was  designed  to  make 
increased  fresh  supplies  of  such 
grapefruit  available  to  consumers  from 
this  season’s  remaining  crop. 

EFFECTIVE  DATE:  August  30, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
D.  Rasmussen,  Marketing  Specialist. 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  96456,  room 
2523-S.  Washington.  DC  20090-6456; 
telephone:  202-720-5331;  or  John  R. 
Toth,  Southeast  Marketing  Field  Office, 
USDA/AMS,  P.O.  Box  2276,  Winter 
Haven,  Florida  33883;  telephone:  813- 
299-4770. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing 
Agreement  and  Marketing  Order  No. 

905  (7  CFR  Part  905)  regulating  the 
handling  of  oranges,  ^pefruit. 
tangerines,  and  tangelos  grown  in 
Florida,  hereinafter  referred  to  as  the 
order.  This  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 


of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  Act. 

This  final  rule  has  been  reviewed  by 
the  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and 
the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  “non-major”  rule. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  final  rule  is  not 
intended  to  have  retroactive  effect.  This 
final  rule  will  not  preempt  any  state  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Act,  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  thie 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary’s  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
consider^  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  about  100  Florida  citrus 
handlers  subject  to  regulation  under  the 
marketing  order  covering  oranges, 
grapefruit,  tangerines,  and  tangelos 


grown  in  Florida,  and  about  10,200 
producers  of  these  citrus  fruits  in 
Florida.  Small  agricultural  producers 
have  been  defin^  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  A  minority  of  tliese 
handlers  and  a  majority  of  the  producers 
may  be  classified  as  small  entitiiss. 

Section  905.306  specifies  minimum 
grade  and  size  requirements  for  different 
varieties  of  fresh  Florida  grapefruit. 

Sudi  requirements  for  domestic 
shipments  are  specified  in  §  905.306  in 
Table  I  of  paragraph  (a),  and  for  export 
shipments  in  Table  II  of  paragraph  (b). 

The  Citrus  Administrative  Committee 
(committee)  met  April  27, 1993,  and 
unanimously  recommended  that  the 
minimum  grade  requirement  for 
domestic  shipments  of  fresh  red 
seedless  grapefiruit  be  relaxed.  The 
committee  meets  prior  to  and  during 
each  seeison  to  review  the  handling 
regulations  effective  on  a  continuous 
basis  for  each  citrus  fruit  regulated 
under  the  marketing  order.  Committee 
meetings  are  open  to  the  public,  and 
interested  persons  may  express  their 
views  at  these  meetings.  The 
Department  reviews  committee 
recommendations  and  information,  as 
well  as  information  from  other  sources, 
and  determines  whether  modification, 
suspension,  or  termination  of  the 
handling  regulations  would  tend  to 
effectuate  the  declared  policy  of  the  Act. 

The  interim  final  rule  was  issued  on 
May  27, 1993,  with  an  efiective  date  of 
May  31, 1993,  and  published  in  the 
Federal  Register  (58  FR  31465,  June  3, 
1993).  The  interim  final  rule  provided  a 
30-day  comment  period  ending  July  6, 
1993,  and  no  comments  were  received. 

The  interim  final  rule  revised 
paragraph  (a)  of  §  905.306  by 
temporarily  relaxing  the  minimum 
grade  requirement  for  fresh  domestic 
shipments  of  red  seedless  grapefruit 
during  the  period  May  31, 1993,  through 
August  22, 1993.  The  revision  relaxed 
the  minimum  grade  for  such  grapefruit 
from  “Improv^  No.  2  External,  U.S.  No. 
1  Internal”  to  “Improved  No.  2”,  which 
in  effect  reduced  ue  internal  grade 
requirement  from  “U.S.  No.  1”  to  “U.S. 
No.  2”.  The  relaxation  permitted 
handlers  to  ship  grape^it  with  slightly 
more  dryness,  allowing  fruit  to  be 
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shipped  with  one-half  inch  of  dryness 
on  the  stem  end  of  the  fruit,  instead  of 
the  one-fourth  inch  previously 
permitted.  The  grapefruit  crop  tends  to 
dry  out  during  l^e  latter  part  of  the 
harvest  season.  The  relaxation  enabled 
Florida  citrus  shippers  to  ship  red 
seedless  grapefruit  grading  at  least 
“Improv^  No.  2"  to  the  fresh  market, 
rather  than  diverting  such  fruit  to 
processing  where  returns  may  have  been 
lower  than  in  the  fresh  market.  The 
relaxation  was  designed  to  make 
increased  supplies  of  fresh  fruit 
available  to  consumers  from  this 
season’s  remaining  red  seedless 
grapefruit  crop  grown  in  Florida. 

The  minimum  grade  requirements 
under  the  order  are  designed  to  provide 
fresh  markets  with  fruit  of  acceptable 
quality,  thereby  maintaining  consumer 
confidence  for  fresh  Florida  citrus.  This 
helps  create  buyer  confidence  and 
contributes  to  stable  marketing 
conditions.  This  is  in  the  interest  of 
producers,  packers,  and  consumers,  and 
is  designed  to  increase  returns  to 
Florida  citrus  growers. 

Under  this  order,  handlers  may  ship 
up  to  15  standard  packed  cartons  (12 
bushels)  of  fruit  per  day,  and  up  to  two 
standard  packed  cartons  of  fruit  per  day 
in  gift  packages  which  are  individually 
addressed  and  not  for  resale,  under 
exemption  provisions.  Fruit  shipped  for 
animal  feed  is  also  exempt  under 
specific  conditions.  In  addition,  fruit 
shipped  to  commercial  processors  for 
conversion  into  canned  or  frozen 
products  or  into  a  beverage  base  are  not 
subject  to  the  handling  requirements. 

This  final  rule  reflects  the 
committee’s  and  the  Department’s 
appraisal  of  the  need  to  finalize  the 
grade  relaxation  set  forth  in  the  interim 
final  rule.  The  Department’s  view  is  that 
this  action  will  have  a  beneficial  impact 
on  producers  and  handlers,  since  it  will 
allow  Florida  citrus  handlers  to 
continue  shipping  those  grades  of  firuit 
consistent  with  consumers’  needs  and 
crop  and  market  conditions. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  the  information  and 
recommendations  submitted  by  the 
committee,  and  other  information,  it  is 
found  that  finalizing  the  interim  final 
rule,  as  published  in  the  Federal 
Raster  (58  FR  31465,  June  3, 1993), 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 


List  of  Subjects  in  7  CFR  Part  905 

Grapefruit,  Marketing  agreements. 
Oranges.  Reporting  and  recordkeeping 
requirements,  Tangelos,  Tangerines. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  905  is  amended  as 
follows: 

PART  905-ORANGES,  GRAPEFRUIT, 
TANGERINES.  AND  TANGELOS 
GROWN  IN  FLORIDA 

1.  The  authority  citation  for  7  CFR 
part  905  continues  to  read  as  follows: 

Authority:  Secs.  1-19, 48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

{905.306  [Amended] 

2.  Accordingly,  the  interim  final  rule 
amending  the  provisions  of  §  905.306, 
which  was  published  in  the  Federal 
Register  (58  FR  31465,  June  3, 1993),  is 
adopted  as  a  final  rule  without  change. 

Note:  This  section  will  appear  in  the 
annual  Code  of  Federal  Regulations. 

Dated:  July  22, 1993. 

Robert  C  Keeney, 

Director,  Fruit  and  Vegetable  Division. 

(FR  Doc.  93-18158  Filed  7-29-93;  8:45  am) 
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7  CFR  Part  931 
[Docket  No.  FV93-931-1IFR] 

Fresh  Bartlett  Pears  Grown  In  Oregon 
and  Washington;  Expenses  and 
Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  interim  final  rule 
authorizes  expenses  and  establishes  an 
assessment  rate  for  the  Northwest  Fresh 
Bartlett  Pear  Marketing  (Committee 
(Committee)  under  M.0. 931  for  the 
1993-94  fiscal  year.  Authorization  of 
this  budget  enables  the  Committee  to 
incur  expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
Funds  to  administer  the  program  are 
derived  from  assessments  on  handlers. 
DATES:  Effective  July  1, 1993,  through 
June  30, 1994.  Comments  received  by 
August  30, 1993,  will  be  considered 
prior  to  issuance  of  a  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 
be  sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  P.O.  Box  96456,  room  2523-S, 
Washington,  DC  20090-6456,  FAX  202- 
720-5698.  Comments  should  reference 
the  docket  number  and  the  date  and 


page  number  of  this  issue  of  the  Federa* 
Register  and  will  be  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Teresa  L  Hutcliinson,  Northwest 
Marketing  Field  Office.  Fruit  and 
Vegetable  Division,  AMS,  USDA,  Green- 
Wyatt  Federal  Building,  room  369, 1220 
Southwest  Third  Avenue,  Portland, 
Oregon  97204,  telephone:  503-32&- 
2724;  or  Britthany  E.  Beadle.  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2523-S,  Washington, 
DC  20090-6456,  telephone:  202-690- 
0992. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  141  and  Marketing  Order  No.  931, 
both  as  amended  (7  CFR  part  931), 
regulating  the  handling  of  fresh  Bartlett 
pears  grown  in  Oregon  and  Washington. 
The  marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

This  rule  has  been  reviewed  by  the 
Department  of  Agriculture  (Department) 
in  accordance  with  Departmental 
Regulation  1512-1  and  the  criteria 
contained  in  Executive  Order  12291  and 
has  been  determined  to  be  a  "non¬ 
major”  rule. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  Under  the 
marketing  order  now  in  effect,  Bartlett 
pears  grown  in  Oregon  and  Washington 
are  subject  to  assessments.  Funds  to 
administer  the  Bartlett  pear  marketing 
order  are  derived  from  such 
assessments.  It  is  intended  that  the 
assessment  rate  as  specified  herein  will 
be  applicable  to  all  assessable  pears 
during  the  1993-94  fiscal  period 
beginning  July  1, 1993,  through  June  30, 
1994.  This  interim  final  rule  will  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Act,  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
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district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
Inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary’s  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
consider^  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  imduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  6u«  approximately  65  handlers 
regulated  under  the  marketing  order 
each  year  and  approximately  1,800 
producers  of  Bartlett  pears.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  Bartlett  pear  handlers  and 
producers  in  Oregon  and  Washington 
m^  be  classified  as  small  entities. 

'^e  budget  of  expenses  for  the  1993- 
94  fiscal  period  was  prepared  by  the 
Northwest  Fresh  Bartlett  Pear  Marketing 
Committee  (Committee),  the  agency 
responsible  for  local  administration  of 
the  marketing  order,  and  submitted  to 
the  Department  for  approval.  The 
members  of  the  Committee  are 
producers  and  handlers  of  Bartlett 
pears.  They  are  familiar  with  the 
Committee’s  needs  and  with  the  costs 
for  goods  and  services  in  their  local  area 
and  are  thus  in  a  position  to  formulate 
an  appropriate  budget.  The  budget  was 
formulated  and  discussed  in  a  public 
meeting.  Thus,  all  directly  affected 
persons  have  had  an  opportimity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
the  committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  ^sh  Bartlett  pears  grown 
in  Oregon  and  Washington.  Because  that 
rate  will  be  applied  to  actual  shipments, 
it  must  be  established  at  a  rate  that  will 
provide  sufficient  income  to  pay  the 
committee’s  expenses. 

The  Committee  met  on  June  3, 1993, 
and  unanimously  recommended  a 


1993-94  budget  of  $112,425,  which  is 
$3,965  less  than  the  previous  year. 
Decreases  in  budgeted  expenses  include 
those  for  COmmittee  meetings  and  the 
contingency  fund.  These  decreases  will 
be  partially  offset  by  increases  in 
salaries,  benefits,  unemployment,  and 
payroll  taxes. 

The  committee  also  unanimously 
recommended  an  assessment  rate  of 
$0,025  per  standard  box,  or  equivalent, 
the  same  as  last  season.  This  rate,  when 
applied  to  anticipated  pear  shipments  of 
2,673,400  standard  boxes,  will  yield 
$66,835  in  assessment  income. 
Assessment  income,  combined  with 
$5,100  from  other  income,  and  $40,490 
fit)m  the  committee’s  authorized 
reserve,  will  be  adequate  to  cover 
budgeted  expenses.  The  withdrawal  of 
$40,490  firom  the  Committee’s 
authorized  reserve  will  result  in  no 
reserve  remaining  at  the  end  of  the 
1993-94  fiscal  year. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
Uiis  rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because: 

(1)  The  Committee  needs  to  have 
sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis; 

(2)  The  fiscal  year  began  on  July  1, 
1993,  and  the  marketing  order  requires 
that  ihe  rate  of  assessment  for  the  fiscal 
year  apply  to  all  assessable  Bartlett 
pears  handled  during  the  fiscal  year; 

(3)  Handlers  are  aware  of  this  action 
which  was  unanimously  recommended 
by  the  Committee  at  a  public  meeting 
and  is  similar  to  other  budget  actions 
issued  in  past  years;  and 


(4)  This  interim  final  rule  provides  a 
30^ay  comment  period,  and  all 
comments  timely  received  will  be 
considered  prior  to  finalization  of  this 
action. 

List  of  Subjects  in  7  CFR  Part  931 

Marketing  agreements.  Pears, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  931  is  amended  as 
follows: 

PART  931— FRESH  BARTLETT  PEARS 
GROWN  IN  OREGON  AND 
WASHINGTON 

1.  'The  authority  citation  for  7  CFR 
part  931  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  A  new  §  931.228  is  added  to  read 
as  follows: 

Note:  This  section  will  not  appear  in  the 
annual  Code  of  Federal  Regulations. 

§  931.228  Expenses  and  assessment  rats. 

Expenses  of  $112,425  by  the 
Northwest  Fresh  Bartlett  Pear  Marketing 
Committee,  are  authorized,  and  an 
assessment  rate  of  $0,025  per  standard 
box  or  equivalent  of  assessable  pears  is 
established  for  the  fiscal  year  ending 
June  30, 1994.  Unexpended  funds  may 
be  carried  over  as  a  reserve. 

Dated:  July  22, 1993. 

W.  H.  Crocker. 

Acting  Deputy  Director,  Fruit  and  Vegetable 
Division. 

IFR  Doc.  93-18155  Filed  7-29-93;  8:45  amj 
BiLUNQ  cooe  34io-<a-e 


7  CFR  Part  993 
[Docket  No.  FV93-993-1IFR] 

Dried  Prunes  Produced  In  California; 
Expenses  and  Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  interim  final  rule 
authorizes  expenditures  of  $248,805  and 
establishes  an  assessment  rate  of  $1.90 
per  salable  ton  under  Marketing  Order 
No.  993  for  the  1993-94  crop  year. 
Authorization  of  this  budget  enables  the 
Prune  Marketing  Committee 
(Committee)  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program.  Fimds  to  administer  this 
program  are  derived  from  assessments 
on  handlers. 

DATES:  Effective  beginning  August  1, 
1993,  through  July  31, 1994.  Comments 
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received  by  August  30, 1993,  will  be 
considered  prior  to  issuance  of  a  final 
rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  ai^tion.  Comments  must 
be  sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS. 
USDA,  P.O.  Box  96456,  room  2523-S. 
Washington,  DC  20090-6456,  FAX  202- 
720-5698.  Comments  should  reference 
the  docket  number  and  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register  and  will  be  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  P.  Van  Diest,  Califcunia 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division,  AMS.  USDA,  2202 
Monterey  Street,  suite  102B.  Fresno, 
California  93721,  telephone  209—487- 
5901;  or  Martha  Sue  Clark,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2523-S,  Washington, 
DC  20090-6456,  telephone  202-720- 
9918. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  993,  both  as  amended  (7 
CFR  Part  993),  regulating  the  handling 
of  dried  prunes  produced  in  California. 
The  marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),- hereinafter 
referred  to  as  the  Act. 

This  rule  has  been  reviewed  by  the 
Department  of  Agriculture  (Department) 
in  accordance  with  Departmental 
Regulation  1512-1  and  the  criteria 
contained  in  Executive  Order  12291  and 
has  been  determined  to  be  a  “non¬ 
major”  rule. 

This  interim  ftnal  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  Under  the 
provisions  of  the  marketing  order  now 
in  effect.  California  prunes  are  subject  to 
assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  prunes 
handled  during  the  1993-94  crop  year, 
beginning  August  1. 1993,  through  July 
31, 1994.  This  interim  final  rule  wiirnot 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before  ' 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 


with  the  order  is  not  in  accordance  with 
law  and  reouesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his/her  principal 
place  of  business  has  jurisdiction  in 
equity  to  review  the  Siecretary’s  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  tliis 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  the  rules  i.ssued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  1,400 
producers  of  California  prunes  under 
this  marketing  order,  and  approximately 
20  handlers.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of 
California  prune  producers  and 
handlers  may  be  classified  as  small 
entities. 

The  budget  of  expenses  for  the  1993- 
94  crop  year  was  prepared  by  the  Prune 
Marketing  Committee,  the  agency 
responsible  for  local  administration  of 
the  marketing  order,  and  submitted  to 
the  Department  of  Agriculture  for 
approval.  The  members  of  the 
Committee  are  producers  and  handlers 
of  California  prunes.  They  are  familiar 
with  the  Committee’s  ne^s  and  with 
the  costs  of  goods  and  services  in  their 
local  area  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget.  The 
budget  was  formulated  and  discussed  in 
a  public  meeting.  Thus,  all  directly 
affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  dried  California  prunes. 


Because  that  rate  will  be  applied  to 
actual  shipments,  it  must  be  established 
at  a  rate  that  will  provide  sufficient 
income  to  pay  the  Committee’s 
expenses. 

The  Committee  met  June  22, 1993, 
and  unanimously  recommended  a 
1993-94  budget  of  $248,805,  $36,195 
less  than  the  previous  year.  An  increase 
of  $1,750  for  operating  expenses  would 
be  offset  by  decreases  of  $29,400  for 
salaries  and  wages  and  $8,545  in  the 
reserve  for  contingencies. 

The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$1.90  per  salable  ton,  $0.30  more  than 
the  previous  year.  This  rate,  when 
applied  to  anticipated  shipments  of 
130,950  salable  tons,  will  yield 
$248,805  in  assessment  income,  which 
will  be  adequate  to  cover  budgeted 
expenses.  Any  funds  not  expended  by 
the  Committee  during  a  crop  year  may 
be  used,  pursuant  to  §  993.81(c),  for  a 
period  of  five  months  subsequent  to  that 
crop  year.  At  the  end  of  such  period,  the 
excess  funds  are  returned  or  credited  to 
handlers. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  Committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis,  (2)  the  crop  year  begins  on  August 
1, 1993,  and  the  marketing  order 
requires  that  the  rate  of  assessment  for 
the  fiscal  period  apply  to  all  assessable 
California  prunes  handled  during  the 
cjop  year;  (3)  handlers  are  aware  of  this 
action  which  was  imanimously 
recommended  by  the  Committee  at  a 
public  meeting  and  is  similar  to  other 
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budget  actions  issued  in  past  years;  and 
(4)  this  interim  final  rule  provides  a  30- 
day  comment  period,  and  all  comments 
timely  received  will  be  considered  prior 
to  finalization  of  this  action. 

List  of  Subjects  in  7  CFR  Part  993 
Marketing  agreements.  Plums,  Prunes, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  993  is  amended  as 
follows: 

PART  99»— DRIED  PRUNES 
PRODUCED  IN  CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
part  993  continues  to  read  as  follows: 

Authority:  7  U.S.C,  601-674. 

2.  A  new  §  993.344  is  added  to  read 
as  follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

f  993.344  Exponsea  and  assessment  rate. 

Expenses  of  $248,805  by  the  Prune 
Marketing  Committee  are  authorized, 
and  an  assessment  rate  of  $1.90  per 
salable  ton  of  dried  prunes  is 
established  for  the  crop  year  ending  July 
31, 1994.  Unexpended  funds  may 
carried  over  as  a  reserve  within  ^e 
limitations  specified  ip  §  993.81(c). 

Dated:  July  22, 1993. 

W.H.  Crocker, 

Acting  Deputy  Director,  Fruit  and  Vegetable 
Division. 

IFR  Doc.  93-18156  Filed  7-29-93;  8:45  ami 
BiUMO  cooe  3410-ea-p 

7  CFR  Part  1007 
[DA-93-16] 

Milk  in  the  Georgia  Marketing  Area; 
Order  Suspending  Certain  Provisions 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Suspension  of  rule. 

SUMMARY:  This  action  suspends 
indefinitely  the  provisions  of  the 
Georgia  Federal  milk  order  that  limit 
diversions  of  producer  milk  to  25 
percent  of  pool  plant  receipts.  This 
suspension  is  necessary  to  prevent  the 
uneconomic  movement  of  milk  under 
the  order.  It  was  requested  by  a  dairy 
farmer  cooperative  association. 

EFFECTIVE  DATE:  August  1, 1993.  This 
suspension  will  remain  in  effect  for  an 
indefinite  period  of  time. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  Glandt,  Marketing  Specialist, 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch,  room  2968,  South 


Building,  P.O.  Box  96456,  Washington, 
DC  20090-6456,  (202)  720-9368. 
SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding: 

Notice  of  Proposed  Suspension: 

Issued  June  9, 1993;  published  June  15, 
1993  (58  FR  33038). 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Such  action  would  lessen  the  regulatory 
impact  of  the  order  on  certain  milk 
handlers  and  would  tend  to  ensure  that 
dairy  farmers  would  continue  to  have 
their  milk  priced  under  the  order  and 
thereby  receive  the  benefits  that  accrue 
from  such  pricing. 

This  final  rule  has  been  reviewed  by 
the  Department  in  accordance  with 
Departmental  Regulation  1512-1  and 
the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  “non-major”  rule. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  a  retroactive  effect. 
This  action  does  not  preempt  any  state 
or  local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  ("the  Act”),  provides 
that  administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  8c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provision  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  the  law  and  requesting 
a  modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary’s  ruling  on  the  petition, 

{>rovided  a  bill  in  equity  is  filed  not 
ater  than  20  days  after  date  of  the  entry 
of  the  ruling. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  (58 
FR  33038)  on  June  15, 1993,  concerning 
the  proposed  indefinite  suspension  of 
the  provisions  of  the  Georgia  Federal 


milk  order  that  limit  diversions  of 
producer  milk  to  25  percent  of  pool 
plant  receipts.  The  public  was  afforded 
the  opportunity  to  comment  on  the 
notice  by  submitting  written  data,  views 
and  arguments  by  June  22, 1993.  One 
comment  was  received. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice  and  other  available  information, 
it  is  hereby  found  and  determined  that 
the  following  provisions  of  the  order  do 
not  tend  to  effectuate  the  declared 
policy  of  the  Act: 

1.  m  §  1007.13,  paragraph  (b)(4),  the 
words  “Provided,  That  the  total  quantity 
of  milk  so  diverted  that  exceeds  25 
percent  of  the  milk  physically  received 
from  member  producers  at  all  pool 
plants  during  the  month  shall  not  be 
producer  milk;” 

2.  In  §  1007.13,  paragraph  (b)(5),  the 
words  “Provided,  That  the  total  quantity 
of  milk  so  diverted  that  exceeds  25 
percent  of  the  milk  physically  received 
at  such  plant  during  the  month  from 
producers  who  are  not  members  of  a 
cooperative  association  shall  not  be 
producer  milk;” 

Statement  of  Consideration 

This  action  suspends  indefinitely  the 
provisions  of  the  Georgia  Federal  milk 
order  that  limit  diversions  of  producer 
milk  to  25  percent  of  pool  plant 
receipts.  This  suspension  is  necessary  to 
prevent  the  uneconomic  movement  of 
milk  under  the  order. 

This  suspension  is  necessary  due  to 
the  termination  of  the  Nashville  Order, 
effective  midnight  July  31, 1993.  Plants 
that  are  now  regulated  by  the  Nashville 
order  will  likely  become  regulated  by 
other  Federal  orders,  namely  the 
Georgia  order.  This  suspension  will 
allow  producer  milk  that  has  been 
pooled  under  the  Nashville  order  for  the 
supply  needs  of  plants  regulated  under 
that  order,  to  continue  to  be  pooled  for 
those  plants  that  become  regulated  by 
the  Georgia  order.  The  continued 
pooling  of  this  producer  milk,  which  is 
now  regulated  under  the  Nashville 
order,  is  necessary  to  insure  orderly 
marketing  conditions  and  to  prevent 
uneconomic  movements  of  milk  strictly 
fonpooling  puiposes. 

Ine  suspension  will  not  substantially 
liberalize  the  market  performance  of 
producer  milk,  since  §  1007.13 
paragraph  (b)(2)  requires  that  not  less 
than  10  days’  production  of  the 
producer  whose  milk  is  diverted  be 
physically  received  at  a  pool  plant. 

'The  suspension  of  diversion 
limitations  for  an  indefinite  period  of 
time  is  needed  in  recognition  that 
proposals  have  been  made  to  the 
Department  for  consolidation  of  several 
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orders  in  the  Southeast,  including  the 
Georgia  order.  In  the  consolidation 
proposals,  changing  madcet  conditions 
and  the  need  for  pi^ucer  milk 
diversion  provisitms  that  more  closely 
reflect  current  market  needs  are 
addressed.  A  decision  has  not  been 
made  concerning  whether  a  hearing  will 
be  called.  In  the  meantime,  an  indefinite 
suspension  is  needed  to  assure  pooling 
of  producer  milk  that  has  been 
historically  regulated  undw  the 
Nashville  order. 

It  is  hereby  foimd  and  determined 
that  thirty  days'  notice  of  the  eflective 
date  hereof  is  impractical,  unnecessary 
and  contrary  to  the  public  intwest  in 
that: 

(a)  The  suspension  is  necessary  to 
reflect  current  marketing  conditions  and 
to  assure  orderly  marketing  craiditions 
in  the  marketing  area,  in  that  such 
action  is  necessary  to  permit  the 
continued  pooling  of  the  milk  of  dairy 
farmers  who  have  historically  supplied 
the  plants  shifting  to  this  market 
without  the  need  for  making  costly  and 
inefficient  movements  of  milk; 

(b)  This  suspension  does  not  require 
of  persons  aflected  substantial  or 
extensive  preparation  prior  to  the 
effective  date;  and 

(c)  Notice  of  proposed  rulemaking 
was  given  interest^  parties  and  they 
were  afforded  opportimity  to  file  written 
data,  views  or  ar^^ments  concerning 
this  suspension.  One  comment 
supporting  suspension  of  the  diversion 
limits  was  received. 

Hierefore,  good  cause  exists  for 
making  this  order  effective  less  than  30 
days  from  date  of  publication  in  the 
Fedaral  Register. 

List  of  Subjects  in  7  CFR  Part  1007 

Milk  marketing  orders. 

It  is  therefore  ordwed,  that  the 
following  provisicms  in  title  7, 

§  1007.13(b)  (4)  and  (5)  of  the  Gewgia 
ordm  are  her^y  suspended,  effective 
August  1, 1993.  This  suspension  will 
remain  in  effect  for  an  indefinite  period 
of  time. 

PART  1007--MILK  IN  THE  GEORGIA 
MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
part  1007  continues  to  read  as  follows: 

Authority:  Secs.  1-19, 48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

11007.13  pndaWnHaty  auapended  in  part]. 

2.  In  §  1007.13,  paragraph  (b)(4).  the 
words  “Provided,  That  the  total  quantity 
of  milk  so  diverted  that  exceeds  25 
percent  of  the  milk  physically  received 
from  member  producers  at  all  pool 
plants  during  the  month  shall  not  be 
producer  milk;’’  are  suspended. 


3.  In  §  1007.13,  paragraph  (b)(5),  the 
words  “Provided,  That  the  total  quantity 
of  milk  so  diverted  that  exceeds  25 
percent  of  the  milk  physically  received 
at  such  plant  during  the  month  from 
producers  who  are  not  members  of  a 
cooperative  association  shall  not  be 
producer  milk;’’  are  suspended. 

Dated:  July  23, 1993. 

Eugene  Branetixd, 

Assistant  Secretoiy,  Marketing  and  Inspection 
Services. 

(FR  Doc  93-18159  Filed  7-29-93;  8:45  am] 
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7  CFR  Part  1036 
[DA-93-151 

Milk  in  the  Eaatem  Ohio-Western 
Pennsyivania  Marketing  Area; 
Temporary  Revision  of  Cooperative 
Association  Reserve  Processing  Plant 
Shipping  Requirement 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Revision  of  rule. 

SUMMARY:  This  action  relaxes  for  the 
months  of  July  1993  through  August 
1994  the  percentage  of  a  cooperative 
association’s  member  milk  that  must  be 
delivered  to  fluid  milk  plants  to  qualify 
reserve  processing  plants  operated  by 
cooperative  associations  as  pool  plants 
under  the  Eastern  Ohio-Western 
Pennsylvania  Federal  milk  order  (Order 
36).  The  revision  reduces  from  35 
percent  to  25  percent  the  percentage  of 
a  cooperative  association’s  member  milk 
that  must  be  delivered  to  pool 
distributing  plants  to  qualify  the 
cooperative’s  reserve  processing  plant 
for  pooling.  This  action  is  necessary  to 
prevent  uneconomic  movements  of  milk 
for  the  purpose  of  pooling  much  of  the 
market’s  supply. 

EFFECTIVE  DATE:  July  1. 1993. 

FOR  FURTHER  INFORMATION  CONTACT. 
Constance  M.  Brenner.  Marketing 
Specialist,  USDA/AMS/Dairy  Division, 
drder  Formulation  Branch,  Room  2968, 
South  Building,  P.O.  Box  96456, 
Washington.  DC  20090-6456,  (202)  720- 
7311. 

SUPPLEMENTARY  INFORMATION:  Prior 
documoat  in  this  proceeding: 

Notice  of  Proposed  Revision:  Issued 
June  9, 1993;  published  June  15, 1993 
(58  FR  33039). 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C 
605(b).  the  Administrator  of  the 
Agriculturaf  Marketing  Service  has 
certified  that  this  action  will  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  lessens  the  regulatory 
impact  of  the  ordm  on  certain  milk 
handlers  and  tends  to  ensure  that  dairy 
farmers  will  continue  to  have  their  milk 
priced  under  the  order  and  thereby 
receive  the  benefits  that  accrue  horn 
such  pricing. 

This  temporary  revision  of  rules  has 
been  reviewed  under  Executive  Order 
12778,  Civil  Justice  Reform.  This  action 
is  not  intended  to  have  retroactive 
effect.  This  action  will  not  preempt  any 
state  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937  (the  Act) 
provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Act,  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  the 
law  and  requesting  a  modification  of  an 
order  or  to  be  exempted  fium  the  order. 
A  handler  is  afford^  the  opportunity 
for  a  hearing  on  the  petition.  After  a 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  its  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Sectary’s  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  date  of 
the  entry  of  the  ruling. 

This  final  rule  has  been  reviewed  by 
the  Department  in  accordance  with 
Departmental  Regulation  1512-1  and 
the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  “non-major”  rule. 

This  revision  is  issued  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C  601-674),  and  the  provisions  of 
§  1036.7(f)  of  the  Eastern  Ohio-Western 
Pennsylvania  order. 

Notice  of  proposed  rulemaking  was 
published  in  the  Fednral  Register  on 
June  15, 1993  (58  FR  39039)  concerning 
a  proposed  reduction  of  the  cooperative 
reserve  processing  plant  shipping 
requirements  of  the  order.  Tlie  public 
was  afforded  the  opportunity  to 
comment  on  the  proposed  notice  by 
submitting  written  data,  views  and 
arguments  by  June  22, 1993.  Crunments 
filed  by  three  cooporative  associations 
supported  the  proposed  revision.  A 
comment  filed  by  a  proprietary  supply 
plant  operator  favored  extoidfog  the 
revision  only  through  August  1993,  and 
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including  supply  plant  shipping 
standards. 

Statement  of  Consideration 

This  action  eases  the  pooling 
requirements  far  cooperative  reserve 
processing  plants  by  10  percentage 
points  for  the  period  July  1, 1993, 
through  August  31, 1994.  Tlie  revision 
reduces  horn  35  percent  to  25  percent 
the  total  minimum  quantity  of  a 
cooperative  association’s  milk  supply 
that  is  required  to  be  delivered  to 
distributing  plants  in  order  for  the 
cooperative’s  reserve  supply  plant  to 
maintain  pool  status. 

In  order  for  a  cooperative  association 
plant  that  does  not  quali^  as  a  pool 
distributing  or  pool  supply  plant  to  be 
a  pool  plant,  the  Eastern  Ohio-Western 
Pennsylvania  ordw  requires  that  the 
cooperative  must  deliver  to  pool 
distributing  plants  a  minimiim  of  35 
percent  of  die  total  quantity  of  milk 
marketed  by  the  cooperative,  either 
during  the  month  or  during  the  12- 
month  period  ending  with  the 
immediately  preceding  month. 

The  Eastern  Ohio- Western 
Pennsylvania  milk  order  provides 
authority  for  the  Director  of  the  Dairy 
Division  to  increase  or  decrease  the 
required  shipping  percentages  for 
cooperative  reserve  supply  plants  by  up 
to  10  percentage  points  if  such  a 
revision  is  necessary  to  obtain  needed 
shipments  or  to  prevent  imeconomic 
sh^ments. 

’The  revision  was  requested  by  Milk 
Marketing,  Inc.  (MMI),  a  cooperative 
association  that  represents  many  of  the 
market’s  producers.  Comments 
supporting  the  revision  were  received 
from  MMI  and  two  other  cooperative 
associations  with  members  whose  milk 
is  pooled  under  Ordm  36.  MMI,  Eastern 
Milk  Producers  Cooperative 
Association,  Inc.  (Extern),  and  Dairy  lea 
Cooperative,  Inc.  (Dairylea),  stated  that 
the  revision  is  ne^ed  to  prevent 
unnecessary  and  uneconomic 
movements  of  milk  because  of  the 
current  severe  milk  supply-demand 
imbalance  in  the  Eastern  Ohio- Western 
Pennsylvania  marketing  area.  Eastern’s 
comments  included  projections  of  milk 
production.  Class  I  needs,  and  resulting 
Class  in  use  that  indicated  that  current 
production  increases  and  reduced  Class 
I  use  can  be  expected  to  continue. 
Dairylea  stated  that  extension  of  the 
revision  to  include  qualifying  shipments 
required  of  propriety  supply  pl^ts 
would  prevent  uneconomic  movements 
of  milk  and  offer  some  relief  to 
proprietary  supply  plant  operators. 

Hans  Rckhenbunler  and  ^n,  Inc. 
(Rothenbuhler),  objected  to  MI^’s 
request  on  the  basis  that  the 


amendments  that  may  be  effective 
October  1. 1993,  that  will  increase  the 
order’s  shipping  requirements  for  pool 
supply  plants  were  proposed  and 
supported  by  MMI.  Rothenbuhler’s 
comments  asserted  that  if  qualifying 
percentages  for  cooperative  reserve 
processing  plants  are  now  to  be 
reduced,  ^e  required  shipping 
percentages  for  pool  supply  plants  also 
should  be  revised  downward. 

Rothenbuhler’s  comments  were  the 
only  ones  received  that  dealt  with  the 
question  of  the  appropriate  duration  of 
the  revision.  Rothenbuhler  suggested 
that  the  revisicm  should  last  no  longer 
than  August  1993  because  of  school 
reopenings  in  late  August,  and  the 
resulting  need  for  greater  shipments  of 
milk  to  distributing  plants. 

The  comments  med  by  MMI  indicate 
that  milk  supplies  historically  pooled 
irnder  the  order  currently  are  losing 
their  markets  and  having  to  find  new 
outlets  fw  their  production.  Apparently, 
Order  36  pool  distributing  and  pool 
supply  plants  are  releasing  some  of  their 
milk  suppliers  to  find  their  own  markets 
for  milk.  Such  institutional  changes  in 
the  sources  of  supply  for  various  plants 
may  result  in  market  instability  and 
disorder. 

Milk  production  in  the  Eastern  Ohio- 
Western  Pennsylvania  marketing  area 
appears  to  be  increasing  while  Class  I 
use  is  declining.  As  a  result,  greater 
volumes  of  milk  must  be  diverted  to 
manufacturing  uses  than  in  prior  years. 
The  last  full  year  before  the  1990 
proceeding  that  resulted  in  the 
amendments  that  may  take  effect 
October  1, 1993,  was  1989.  During  the 
short  production  months  (September 
throu^  November)  of  1989,  the 
percentage  of  Order  36  producer  milk 
needed  for  Class  I  use  was  over  60 
percent,  with  less  them  30  percent  of  the 
market’s  milk  used  in  Class  III.  For  the 
same  period  of  1992,  the  percentage  of 
producer  milk  used  in  Class  I  was  just 
55  percent,  with  the  Class  III  percentage 
increasing  to  nearly  36  percent. 

The  increased  production  and  decline 
in  Class  I  sales,  coupled  with  the 
market’s  changing  handler-producer 
relationships,  necessitates  a  reduction 
in  the  percentage  of  milk  that  must  be 
delivered  by  a  cooperative  association  to 
pool  distributing  plants  in  order  to 
assure  the  pool  status  of  the 
cooperative’s  member  milk. 

A  similar  reduction  in  shipping 
percentages  for  proprietary  supply 
plants  should  not  be  necessary. 
Cooperatives  typically  perform  a 
fim^on  of  balancing  the  market  that  is 
not  customarily  performed  by 
proprietary  supply  plants.  In  the  present 
situation,  it  appears  that  the  cooperative 


association  is  attempting  to  deal  with 
meurket  disruptions  caused  by  the 
actions  of  other  handlers.  Therefore,  the 
revision  should  apply  only  to 
cooperative  associations’  pool 
qualification. 

This  revision  should  be  effective  for  a 
period  long  enough  to  allow  the 
institutional  shifts  currently  in  process 
to  work  themselves  out,  and  for  the 
cooperative  associations  to  assure 
themselves  of  an  adequate  fluid  market 
for  their  producer  milk.  Therefore,  the 
revision  should  remain  in  place  tluough 
the  next  flush  production  season, 
through  August  1994. 

It  is  hereby  found  and  determined 
that  thirty  days’  notice  of  the  effective 
date  hereof  is  impractical,  unnecessary 
and  contrary  to  the  public  interest  in 
that: 

(a)  The  revision  is  necessary  to  reflect 
current  marketing  conditions  and  to 
assure  orderly  marketing  conditions  in 
the  marketing  area  in  that  such  action  is 
necessary  to  permit  the  continued 
pooling  of  cooperative  reserve 
processing  plants  and  the  milk  of  dairy 
farmers  who  have  historically  supplied 
the  market  without  the  need  for  making 
costly  and  inefficient  movements  of 
milk; 

(b)  This  revision  does  not  require  of 
persons  affected  substantial  or  extensive 
preparation  prior  to  the  effective  date; 
and 

(c)  Notice  of  proposed  rulemaking 
was  given  interested  parties  and  they 
were  afforded  opportunity  to  file  written 
data,  views  or  arguments  concerning 
this  suspension.  Three  comments  were 
filed  in  support  of  this  action,  and  one 
comment  was  filed  opposing  the  action. 

Hierefore,  good  cause  exists  for 
making  this  order  effective  less  than  30 
days  from  the  date  of  publication  in  the 
Federal  Register. 

List  of  Subjects  in  7CFR  Part  1036 
Milk  marketing  orders. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  1036  is  amended 
as  follows: 

PART  1036— MILK  IN  THE  EASTERN 
OHIO-WESTERN  PENNSYLVANIA 
MARKETING  AREA 

The  authority  citation  for  7  CFR  part 
1036  continues  to  read  as  follows: 

1.  Authoritjr:  Secs.  1-19, 46  Stat.  31,  as 
amended;  7  U.S.C  601-674. 

$1036.7  [Amended] 

2.  In  §  1036.7  puagraph  (d), 
introductory  text  is  amended  by  revising 
the  phrase  "35  percent’’  to  "25  percent’’ 
and  in  paragraph  (d)(2)  by  revising  the 
phrase  “35-percent’’  to  read  "25 
percent’’. 
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Dated:  )uly  22. 1993. 

W.  H.  Blanchard, 

Director,  Dairy  Division. 

IPR  Doc.  93-18157  Filed  7-29-93;  8:45  am] 
BMxaM  cooc  a4i<M»-a 

7  CFR  Part  1098 
[DA-92-41] 

Milk  in  the  Nashville,  Tenneaaee 
Marketing  Area;  Order  Suspending 
Certain  Proviaiona 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Suspension  of  rule. 

SUMMARY:  This  action  suspends  the 
requirement  that  dairy  farmers  who  are 
producers  under  the  Nashville  order  be 
paid  on  the  basis  of  a  base  and  excess 
payment  plan  for  the  month  of  July 
1993.  This  action  is  needed  to 
appropriately  compensate  producers  for 
milk  production  at  a  time  when  milk 
production  is  declining. 

EFFECTIVE  DATES:  July  1, 1993  through 
July  31. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  A.  Glandt.  Marketing  Specialist, 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch,  Room  2968,  South 
Building,  P.O.  Box  96456,  Washington, 
DC  20090-6456,  (202)  720-9368. 
SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding: 

Notice  of  Proposed  Suspension: 

Issued  June  18, 1993;  published  June  24, 
1993  (58  FR  34230). 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certihed  that  this  action  will  not  nave  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  action  also  will  tend  to  encourage 
milk  production  during  the  month  of 
July,  which  is  a  month  of  declining  milk 
production. 

This  final  rule  has  been  reviewed  by 
the  Department  in  accordance  with 
Department  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
“non-major”  rule. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  a  retroactive  effect. 
This  action  will  not  preempt  any  state 
or  local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  the  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 


parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Act,  any  handler 
subject  to  an  order  may  Hie  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provisions  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modiflcation  of  the 
order  or  to  be  exempted  from  the  order. 

A  handler  is  afforded  the  opportunity 
for  a  hearing  on  the  petition.  After  a 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  its  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Sectary’s  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  the  date 
of  the  entiy  of  the  ruling. 

This  order  of  suspension  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
and  of  the  order  regulating  the  handling 
of  milk  in  the  Nashville,  Tennes.see, 
marketing  area. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
June  24, 1993  (58  FR  34230).conceming 
a  proposed  suspension  of  certain 
provisions  of  the  order.  Interested 
persons  were  afforded  opportunity  to 
file  written  data,  views,  and  arguments 
thereon.  Four  comments  were  received, 
two  from  proprietary  handlers  and  two 
from  individual  producers.  One  handler 
and  one  producer  opposed  the 
suspension,  and  one  handler  and  one 
producer  supported  it. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice,  the  comments  received,  and 
other  available  information,  it  is  hereby 
found  and  determined  that  for  the 
month  of  July  1993  the  following 
provisions  of  the  order  do  not  tend  to 
effectuate  the  declared  policy  of  the  Act: 

1.  In  §  1098.61(a),  the  words  “for  each 
of  the  months  of  August  through 
February”. 

2.  In  §  1098.61(a)(5),  the  words  “in  the 
months  of  August  through  February.” 

3.  In  §  1098.61,  paragraph  (b). 

Statement  of  Consideration 

The  suspension  would  make 
inoperative  the  requirement  that 
producers  be  paid  on  the  base  and 
excess  plan  for  the  month  of  July  1993. 
The  suspension  was  requested  by 
Fleming  Companies,  Inc.  (Fleming),  a 
proprietary  handler  operating  a 
distributing  plant  that  is  regulated 
under  the  Nashville  order. 

The  suspension  is  needed  to  remove 
a  conflict  which  currently  exists 
between  the  order  provisions  and  the 


need  for  additional  milk  in  this  market 
for  the  month  of  July.  The  current  order 
provisions  provide  that  producers,  for 
the  months  of  March  through  July,  be 
paid  a  base  and  excess  price.  The  plan 
was  designed  to  encourage  milk 
production  during  the  base-building 
months  of  September  through  January 
when  a  greater  volume  of  milk  is  needed 
for  fluid  use.  and  to  discourage 
additional  production  (excess  milk) 
during  the  months  of  March  through 
July  when  the  additional  milk 
production  is  not  needed  for  fluid  use. 

Marketing  conditions  have  changed 
since  those  provisions  were  adopted  in 
the  Nashville  order.  In  recent  years, 
milk  production  during  the  month  of 
July  has  been  less  than  needed  to  have 
a  full  supply.  In  view  of  this,  the  base- 
excess  plan  does  not  comport  with 
market  conditions  during  the  month  of 
July. 

Four  comments  were  filed:  One 
handler  and  one  producer  opposed  the 
suspension,  and  one  handler  and  one 
roducer  supported  the  suspension.  The 
andler  opposing  the  suspension 
indicated  a  belief  that  its  adoption  will 
no]  appreciably  increase  the  milk 
supply  for  the  market,  and  that  it  will 
penalize  those  producers  who  structure 
their  production  to  optimize  their 
financial  return  available  within  the 
base  and  excess  plan.  On  the  other 
hand,  the  handler  claimed,  dairy 
farmers  who  have  not  attempted  to 
maximize  their  economic  returns  would 
receive  an  unjustified  benefit  at  the 
expense  of  the  other  dairy  farmers. 

The  producer  who  opposed  the 
suspension  indicated  that  he  has 
worked  hard  to  build  base  so  that  only 
a  small  amount  of  his  production  would 
be  paid  for  at  the  excess  price.  He  stated 
that  to  grant  the  suspension  request 
would  be  unfair  to  those  producers  who 
have  based  their  milk  prc^uction 
around  the  base-excess  plan. 

The  handler  who  proposed  the 
suspension  filed  a  comment  in  support 
of  this  action.  The  handler  indicated 
that  the  recent  hot  and  humid  weather 
pattern  in  the  Nashville  production  area 
has  reduced  milk  production 
significantly  to  the  point  where  the 
handler  regularly  purchases  loads  of 
milk  fi-om  other  handlers,  some  of 
which  are  handlers  whose  milk  supply 
is  not  pooled  on  the  Nashville  order.  In 
the  proponent’s  view,  it  is  inconsistent 
to  pay  producers  for  some  of  their  milk 
at  excess  prices  when  the  supply  is  so 
short  that  outside  milk  is  being 
purchased.  Moreover,  the  handler  noted 
that  in  1991  the  amount  for  which 
producers  received  the  excess  price  was 
greater  than  Class  11  and  Class  III  use. 
The  producer  who  supported  the 
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suspension  said  he  believed  there  has 
been  a  change  in  the  supply-demand 
ratio  and  in  marketing  strategy  and 
procedure  since  the  order  was  first 
established.  He  endorsed  the 
suspension. 

After  reviewing  the  comments 
received,  it  is  concluded  that  the  base 
and  excess  payment  provisions  of  the 
Nashville  order  should  be  suspended  for 
the  month  of  July  1993.  In  reality,  milk 
supplies  are  short  end  therefore 
pr^ucers  should  not  be  paid  a  lower 
price  for  a  portion  of  their  production  as 
excess  milk. 

It  is  hereby  found  and  determined 
that  thirty  days*  notice  of  the  effective 
date  hereof  is  impractical,  unnecessary 
and  contrary  to  the  public  interest  in 
that: 

(a)  The  suspension  is  necessary  to 
reflect  current  marketing  conditions  in 
the  marketing  area  in  that  milk 
production  should  be  encouraged  rather 
than  discouraged; 

(b)  This  suspension  does  not  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date;  and 

(c)  Notice  of  proposed  rulemaking 
was  given  interested  parties  and  they 
were  afforded  the  opportunity  to  file 
written  data,  views  or  arguments 
concerning  this  suspension.  Four 
comments  were  filed:  two  in  opposition 
and  two  in  support  of  this  action. 

Therefore,  good  cause  exists  for 
making  this  order  efiective  less  than  30 
days  from  the  date  of  publication  in  the 
Federal  Register. 

List  of  Subjects  in  7  CFR  Part  1098 

Milk  marketing  orders. 

For  the  reasons  set  forth  in  the 
preamble,  the  following  provisions  in 
title  7  part  1098  are  suspended  as 
follows: 

PART  1098— MILK  IN  THE  NASHVILLE. 
TENNESSEE,  MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
part  1098  continues  to  read  as  follows: 

Authority:  Secs.  1-19. 48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

S  1098.61  [T*'*HXM'*rily  suspended  in  pert] 

2.  In  §  1098.61(a),  the  words  “  for 
each  of  the  months  of  August  through 
February  "  are  suspended  for  July  1993. 

3.  In  §  1098.61(a)(5j,  the  words  “  in 
the  months  of  August  through 
February.”  are  suspended  for  July  1993. 

4.  In  §  1098.61,  paragraph  (b)  is 
suspended  for  July  1993. 


Dated:  )uly  27. 1993. 

Eugene  Branstuol, 

Assistant  Secntary,  Marketing  and  Inspection 
Services. 

|FR  Doc.  93-18220  Filed  7-29-93;  8:45  am| 
BHOJNO  COOC  Mta-02-P 


7  CFR  Part  1126 
[DA-93-12] 

Milk  in  the  Texas  Marketing  Area; 

Order  Suspending  Certain  Provisions 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Suspension  of  rule. 

SUMMARY:  This  action  suspends 
segments  of  the  pool  plant  and  producer 
milk  definitions  of  the  Texas  Federal 
milk  order  for  a  two-year  period.  This 
suspension  is  necessary  to  insure  that 
dairy  fanners  who  have  historically 
supplied  the  Texas  market  will  continue 
to  have  their  milk  priced  under  the 
Texas  order,  thereby  receiving  the 
benefits  that  accrue  from  pooling.  In 
addition,  this  suspension  is  necassary  to 
prevent  the  uneconomic  and  inefficient 
movement  of  milk  under  the  order. 
EFFECTIVE  DATE:  August  1. 1993  through 
July  31, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ridiard  A.  Clandt,  Marketing  Specialist. 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch,  room  2968.  South 
Building,  P.O.  Box  96456,  Washington. 
DC  20090-6456,  (202)  720-9368. 
SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding: 

Notice  of  Proposed  Suspension: 

Issued  June  4. 1993;  published  June  10. 
1993  (58  FR  32465). 

The  Regulatory  Flexibility  Act  (5 
U.S.C  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Such  action  would  lessen  the  regulatory 
impact  of  the  order  on  certain  milk 
handlers  and  would  tend  to  ensure  that 
dairy  farmers  will  continue  to  have  their 
milk  priced  under  the  order  and  thereby 
receive  the  benefits  that  accrue  from 
such  pricing. 

This  final  rule  has  been  reviewed  by 
the  Department  in  accordance  with 
Departmental  Regulation  1512-1  and 
the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  "non-major”  rule. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 


Justice  Reform.  This  action  is  not 
intended  to  have  a  retroactive  effect. 

This  action  does  not  preempt  any  state 
or  local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  (“the  Act”),  provides 
that  administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  8c(15)(A)  of  the 
Act.  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provision  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  the  law  and  requesting 
a  modification  of  an  order  or  to  be 
exempted  fi'om  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing  the 
Secretary  would  rule  on  the  petition. 

The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary’s  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  date  of  the  entry 
of  the  ruling. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  (.58 
FR  32465)  on  June  10, 1993,  concerning 
the  proposed  suspension  for  August  1, 
1993,  through  July  31, 1995,  of  segments 
of  the  poo)  plant  and  producer  milk 
definitions  of  the  Texas  Federal  milk 
order.  The  public  was  afforded  the 
opportunity  to  comment  on  the  notice 
by  submitting  written  data,  views  and 
arguments  by  June  25. 1993.  Two 
written  comments  were  received  that 
discussed  the  nature  of  the  proposed 
suspension.  One  comment  included  full 
support  of  the  suspension  of  rule,  as 
published  in  the  Federal  Register.  The 
other  comment  included  support  for  the 
proposed  suspension  for  one  year,  but 
not  for  the  two-year  time  period. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice,  the  comments  received,  and 
other  available  information,  it  is  hereby 
found  and  determined  that  the 
following  provisions  of  the  order  do  not 
tend  to  effectuate  the  declared  policy  of 
the  Act: 

1.  In  1126.7(d)  introductory  text,  the 
words  "during  the  months  of  February 
through  July”  and  the  words  “under 
para^aph  (b)  or  (c)  of  this  section”. 

2.1n  1126.7(e)  introductory  text,  the 
words  "and  60  percent  or  more  of  the 
producer  milk  of  members  of  the 
cooperative  association  (excluding  such 
milk  that  is  received  at  or  diverted  from 
pool  plants  described  in  paragraphs  (b). 
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(c),  and  (d)  of  this  section)  ia  physically 
received  diuing  the  month  in  the  form 
of  a  bulk  fluid  milk  product  at  pool 
plants  described  in  paragraph  (a)  of  this 
section  either  directly  from  farms  or  by 
transfer  from  plants  of  the  cooperative 
association  for  which  pool  plant  status 
under  this  paragraph  has  bmn 
requested”. 

3.  In  1126.13(e)(1),  the  words,  "and 
further,  during  each  of  the  months  of 
September  through  January  not  less  than 
15  percent  of  the  milk  of  such  dairy 
farmer  is  physically  received  as 
producer  milk  at  a  pool  plant”. 

4.  In  1126.13(e)(2),  the  paragraph 
references  "(a),  (b),  (c)  and  (d)”. 

5.  In  1126.13(e)(3),  the  sentence.  "The 
total  quantity  of  miUc  so  diverted  during 
the  month  shall  not  exceed  one-third  of 
the  producer  milk  physically  received  at 
such  pool  plant  during  the  month  that 
is  eligible  to  be  divert^  by  the  plant 
operator;”. 

Statement  of  Ccmsideration 

This  action  suspends  segments  of  the 
pool  plant  and  pr^ucer  milk 
deflnitions  for  the  Texas  order.  This 
suspension  will  be  in  eflect  from  August 
1. 1993,  through  July  31, 1995.  The 
current  suspension  of  some  of  these 
provisions  will  expire  July  31, 1993. 

This  action  suspends  :  (1)  The  60 
percent  delivery  standard  for  pool 
plants  operated  by  cooperatives;  (2)  the 
restrictions  on  the  types  of  pool  plants 
at  which  milk  must  be  received  to 
establish  the  maximum  amount  of  milk 
that  a  cooperative  may  divert  to  nonpool 
plants;  (3)  the  limits  on  the  amount  of 
milk  that  a  pool  plant  operator  may 
divert  to  nonpool  plants;  (4)  the 
shipping  standards  that  must  be  met  by 
supply  plants  to  be  pooled  under  the 
order;  and  (5)  the  individual  producer 
performance  standards  that  must  be  met 
in  order  for  a  producer’s  milk  to  be 
elimble  for  diversion  to  a  nonpool  plant. 

The  order  permits  a  cooperative 
association  plant  located  in  the 
marketing  area  to  be  a  pool  plant,  if  at 
least  60  percent  of  the  producer  milk  of 
members  of  the  cooperative  association 
is  physically  received  at  pool 
distributing  plants  during  the  month.  In 
addition,  a  cooperative  association  may 
divert  to  nonpool  plants  up  to  one-third 
of  the  amount  of  milk  that  the 
cooperative  causes  to  be  physically 
received  during  the  mon&  at  handlers’ 
pool  plants.  The  order  also  provides  that 
the  operator  of  a  pool  plant  may  divert 
to  nonpnel  plants  not  more  than  one- 
third  of  the  milk  that  is  physically 
received  during  the  month  at  the 
handler’s  pool  plant.  ’This  action 
continues  to  inactivate  the  60  percent 
delivery  standard  for  plants  operated  by 


a  cooperative  association,  allow  a 
cooperative’s  deliveries  to  all  types  of 
pool  plants  to  be  included  as  a  lesis 
frt)m  which  the  diversion  allowance 
would  be  computed,  and  remove  the 
diversion  limitation  applicable  to  the 
operator  of  a  pool  plant. 

The  order  also  provides  for  regulating 
a  supply  plant  each  month  in  which  it 
ships  a  sufficient  percentage  of  its 
receipts  to  distributing  plants.  The  order 
provides  for  pooling  a  supply  plant  that 
ships  15  percent  of  its  milk  receipts 
during  August  and  December  and  50 
percent  of  its  receipts  during  September 
through  November  and  January.  A 
supply  plant  that  is  pooled  during  each 
of  the  immediately  preceding  months  of 
September  through  January  is  pooled 
under  the  order  during  the  following 
months  of  February  through  July 
without  making  qualifying  shipments  to 
distributing  plants.  This  action 
continues  the  current  susp)ension  of 
these  p)erformance  standards  for  supply 
plants  that  were  regulated  under  the 
Texas  order  during  each  of  the 
immediately  preening  months  of 
September  flirough  January. 

‘Hie  order  also  specifles  that  the  milk 
of  each  producer  must  be  physically 
received  at  a  pool  plant  each  month  in 
order  to  be  eligible  for  diversion  to  a 
nonpool  plant.  During  the  months  of 
September  through  January,  15  percent 
of  a  producer’s  milk  must  be  received  at 
a  pool  plant  for  diversion  eligibility. 
This  action  will  keep  these 
requirements  suspended. 

Renewal  of  the  suspension  was 
requested  by  Mid-America  Dairymen, 
Inc.  (Mid-Am)  and  Associated  Milk 
Producers.  Inc.  (AMPI),  cooperative 
associations  that  represent  a  substantial 
number  of  the  dairy  farmers  who  supply 
the  Texas  market.  Mid-Am  also  filed 
comments  supporting  the  proposed 
suspension. 

A  comment  also  was  fried  on  behalf 
of  Southern  Foods  Group  (SFG).  SFG 
does  not  object  to  a  one-year 
suspension,  but  does  maintain  that  a 
suspension  for  two  years  should  not  be 
granted.  SFG’s  view  is  that  after  being 
suspended  for  each  of  the  past  five 
years,  it  is  time  to  review  the  Texas 
order’s  pooling  provisions  through  the 
hearing  process.  SFG  expressed  the 
view  that  if  a  hearing  is  called  on 
proposals  to  merge  several  southeastern 
and  southern  orders,  such  a  hearing 
perhaps  could  provide  an  opportunity 
to  consider  what  the  Texas  pooling 
provisions  should  be. 

For  January  through  May  1993,  daily 
average  producer  milk  receipts  were  up 
2.9  percent  from  a  year  earlier.  In 
comparison.  Class  I  utilization  for  the 
same  period  was  up  only  0.34  percent. 


It  is  anticipated  that  Class  I  sales  of  milk 
in  the  forseeable  future  will  not  keep  up 
with  expected  increases  in  producer 
milk  receipts  on  the  Texas  Order. 

This  suspension  action  is  necessary  to 
insure  that  dairy  farmers  who  have 
historically  supplied  the  Texas  market 
will  continue  to  have  their  milk  priced 
under  the  Texas  order,  thereby  receiving 
the  benefits  that  accrue  from  such 
pooling.  In  addition  the  suspension  will 
continue  to  provide  handlers  the 
flexibility  needed  to  move  milk  supplies 
in  the  most  efficient  manner  and  to 
eliminate  costly  and  inefficient 
movements  of  milk  that  would  be  made 
solely  for  the  purpose  of  pooling  the 
milk  of  dairy  farmers  supplying  the 
market. 

While  granting  this  suspension  for  a 
two-year  period,  the  concerns  raised  by 
SFG  should  be  considered.  Beginning  in 
August  of  1988,  for  over  five  years,  these 
provisions  have  been  suspended  in  their 
entirety.  In  future  years,  it  may  be 
preferable  to  resolve  this  issue  through 
the  hearing  process,  not  through 
informal  rulemalung.  so  that  the  Order 
may  contain  appropriate  pooling 
provisions  based  on  current  market 
conditions. 

It  is  hereby  found  and  determined 
that  thirty  days’  notice  of  the  effective 
date  hereof  is  impractical,  unnecessary 
and  contrary  to  the  public  interest  in 
that: 

(a)  The  suspension  is  necessary  to 
reflect  current  marketing  conditions  and 
to  assure  orderly  marketing  conditions 
in  the  marketing  area,  in  that  such 
action  is  necessary  to  permit  the 
continued  pooling  of  the  milk  of  dairy 
farmers  who  have  historically  supplied 
the  market  without  the  need  for  making 
costly  and  inefficient  movements  of 
milk; 

(b)  *rhis  suspension  does  not  require 
of  persons  afiected  substantial  or 
extensive  preparation  prior  to  the 
effective  date;  and 

(c)  Notice  of  proposed  rulemalung 
was  given  interested  parties  and  they 
were  afiorded  opportunity  to  file  written 
data,  views  or  arguments  concerning 
this  suspension.  Gomments  were 
received  from  two  parties. 

Therefore,  good  cause  exists  for 
making  this  order  effective  less  than  30 
days  from  the  date  of  publication  in  the 
Federal  Register. 

List  of  Subjects  in  7  CFRPart  1126 

Milk  marketing  orders. 

It  is  therefore  ordered,  that  the 
following  provisions  in  title  7,  part 
1126,  are  amended  as  follows: 
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PART  112G-MILK  IN  THE  TEXAS 
MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
part  1126  continues  to  read  as  follows: 

Authority:  Secs.  1-19, 48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

S  1126.7  [Twnporarily  suspended  in  pert] 

2.  In  §  1126.7(d)  introductory  text,  the 
words  "diuing  the  months  of  February 
through  July”  and  the  words  "under 
paragraph  (b)  or  (c)  of  this  section”  are 
suspended. 

3.  In  §  1126.7(e)  introductory  text,  the 

words  "and  60  percent  or  more  of  the 
producer  milk  of  members  of  the 
cooperative  association  (excluding  such 
milk  that  is  received  at  or  diverted  from 
pool  plants  described  in  paragraphs  (b), 
(c),  and  (d)  of  this  section)  is  physically 
received  during  the  month  in  the  form 
of  a  bulk  fluid  milk  product  at  pool 
plants  described  in  paragraph  (a)  of  this 
section  either  directly  from  farms  or  by 
transfer  from  plants  of  the  cooperative 
association  for  which  pool  plant  status 
under  this  paragraph  has  bmn 
requested”  are  suspended.  -  - 

11126.13  [T^nH’O'iuily  suspended  in  part] 

4.  In  §  1126.13(e)(1),  the  words,  "and 
further,  diuing  each  of  the  months  of 
September  through  January  not  less  than 
15  percent  of  the  milk  of  such  dairy 
farmer  is  physically  received  as 
producer  milk  at  a  pool  plant”  are 

clicnAnnoii 

5.  In  §  1126.13(e)(2),  the  paragraph 
references  "(a),  (b),  (c)  and  (d)”  are 
suspended. 

6.  In  §  1126.13(e)(3),  the  sentence, 
"The  total  quantity  of  milk  so  diverted 
during  the  month  shall  not  exceed  one- 
third  of  the  producer  milk  physically 
received  at  such  pool  plant  during  the 
month  that  is  eligible  to  be  diverted  by 
the  plant  operator;”  are  suspended. 

Dated;  July  27, 1993. 

Eugene  Branstool, 

Assistant  SecretoTy,  Marketing  and  Inspection 
Services. 

(FR  Doc.  93-18219  Filed  7-29-93;  8:45  am] 
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7  CFR  Part  1137 
[DA-93-13] 

Milk  in  the  Eastern  Colorado  Marketing 
Area;  Order  Suspending  Certain 
Provisions 

AGENCY:  Agricultural  Marketing  Service, 
ITSDA. 

ACTION:  Suspension  of  rule. 

SUMMARY:  This  action  suspends  certain 
provisions  of  the  Eastern  Colorado 


Federal  milk  order.  This  suspension  is 
necessary  to  prevent  the  uneconomic 
movement  of  milk  that  otherwise  would 
be  required  in  order  to  maintain  the 
pooling  status  of  milk  that  has  been 
historically  associated  with  the  order. 
EFFECTIVE  DATES:  The  suspension  to 
§  1137.7  is  effective  September  1, 1993 
through  February  1994;  the  suspension 
to  §  1137.12  is  elective  September  1, 

1993  through  August  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  Glandt,  Marketing  Specialist, 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch,  room  2968,  South 
Building,  P.O.  Box  96456,  Washington. 
DC  20090-6456,  (202)  720-9368. 
SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding: 

Notice  of  Proposed  Suspension: 

Issued  June  4, 1993;  published  June  10, 
1993  (58  FR  32467). 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Such  action  would  lessen  the  regulatory 
impact  of  the  order  on  certain  milk 
handlers  and  would  tend  to  ensure  that 
dairy  farmers  would  continue  to  have 
their  milk  priced  under  the  order  and 
thereby  receive  the  benefits  that  accrue 
from  such  pricing. 

This  final  rule  has  been  reviewed  by 
the  Department  in  accordance  with 
Departmental  Regulation  1512-1  and 
the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  "non-major”  rule. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  a  retroactive  effect. 

This  action  does  not  preempt  any  state 
or  local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674)  ("the  Act”),  provides 
that  administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  8c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provisions  of  the 
order,  or  any  obligation  imposed  in 
connection  with  ^e  order  is  not  in 
accordance  with  the  law  and  requesting 
a  modification  of  the  order  or  to  be 
-  exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing  the 


Secretary  would  rule  on  the  petition. 

The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary’s  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  date  of  the  entry 
of  the  ruling. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  (58 
FR  32467)  on  June  10, 1993,  concerning 
the  proposed  suspension  of  the 
provisions  of  the  Eastern  Colorado 
Federal  milk  order  that  limit  the  period 
of  automatic  pool  plant  status  for  a 
supply  plant  and  suspend  the  touch- 
base  and  diversion  limitation 
requirements.  The  public  was  afiorded 
the  opportunity  to  comment  on  the 
notice  by  submitting  written  data,  views 
and  arguments  by  June  25, 1993.  One 
written  comment  was  received  that 
discussed  the  nature  of  the  proposed 
suspension.  It  included  full  support  of 
the  suspension  of  rule,  as  published  in 
the  Federal  Register. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice,  the  comment,  and  other 
available  information,  it  is  hereby  found 
and  determined  that  the  following 
provisions  of  the  order  do  not  tend  to 
effectuate  the  declared  policy  of  the  Act: 

1.  For  the  months  of  ^ptember  1993 
through  February  1994: 

In  the  second  sentence  of  §  1137.7(b), 
the  words  "plant  which  has  qualified  as 
a”  and  "of  March  through  August;”  and 

2.  For  the  months  of  ^ptember  1993 
through  August  1994: 

In  the  first  sentence  of  §  1137.12(a)(1), 
the  words  "from  whom  at  least  three 
deliveries  of  milk  are  received  during 
the  month  at  a  distributing  pool  plant;” 
and  in  the  second  sentence  "30  percent 
in  the  months  of  March,  April,  May, 
June,  July,  and  December,  and  20 
percent  in  other  months  of,”  and  the 
word  "distributing.” 

Statement  of  Consideration 

This  action  suspends  the  provisions 
of  the  Eastern  Colorado  Federal  milk 
order  that  limit  the  period  of  automatic 
pool  plant  status  for  a  supply  plant  and 
suspends  the  touch-base  and  diversion 
limitation  requirements.  This 
suspension  is  necessary  to  prevent  the 
uneconomic  and  inefficient  movement 
of  milk  for  the  sole  purpose  of  pooling 
the  milk  of  producers  historically 
associated  with  the  Eastern  Ckilorado 
order. 

For  the  months  of  September  1993 
through  February  1994,  the  limit  on  the 
period  of  automatic  pool  plant  status  for 
a  supply  plant  which  met  pool  shipping 
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standards  during  the  previous 
September  through  F^nuuy  period  is 
suspended.  The  touch-base  and 
diversion  limitation  requirements 
during  the  months  of  September  1993 
through  August  1994  are  also 
suspended. 

These  provisions  have  been 
suspended  previously  in  order  to 
maintain  the  pool  status  of  producers 
who  have  historically  supplied  the  fluid 
needs  of  Eastern  Colorado  distributing 
plants.  The  marketing  conditions  in  the 
Eastern  Colorado  order  area  that  existed 
when  the  provisions  were  previously 
suspended  still  continue.  During  1992, 
producer  milk  was  5.6  percent  above 
1991  while  Class  I  sales  were  up  1.3 
percent.  During  the  period  January 
through  May  1993,  producer  receipts 
and  Class  I  sales  were  virtually 
unchanged  from  the  same  period  in 
1992. 

Current  projections  indicate  that  there 
will  be  ample  supplies  of  locally 
produced  milk  to  meet  the  requirements 
of  Eastern  Colorado  distributing  plants 
without  requiring  that  each  pit^ucer’s 
milk  be  received  at  least  three  times 
each  month  at  a  pool  distributing  plant 
and  without  restricting  the  amount  of 
milk  that  can  be  diverted  to  non-pool 
plants.  Without  the  suspension  action,  it 
may  be  necessary  to  ship  milk  from 
distant  areas  to  Denver  area  bottling 
plants.  This  would  displace  locally 
produced  milk  that  would  then  have  to 
be  shipped  from  the  Denver  area  to 
surplus  handling  plants. 

The  suspension  of  the  touch-base 
provisions  of  the  order  %vill  not  allow 
additional  milk  supplies  to  be  pooled, 
but  rather  will  provide  for  more  efficient 
disposition  of  producer  milk  not  needed 
for  fluid  requirements  of  Eastern 
Colorado  distributing  plants.  By 
suspending  the  touch-base  provision, 
producer  milk  will  not  be  required  to  be 
delivered  to  pool  plants  for  the  sole 
purpose  of  meeting  provisions  of  the 
Eastern  Colorado  order. 

It  is  hereby  found  and  determined 
that  thirty  days’  notice  of  the  eflective 
date  hereof  is  impractical,  imnecessary 
and  contrary  to  the  public  interest  in 
that: 

(a)  The  suspension  is  necessary  to 
reflect  current  marketing  conditions  and 
to  assure  orderly  marketing  conditions 
in  the  marketing  area,  in  that  such 
action  is  necessary  to  permit  the 
continued  pooling  of  the  milk  of  dairy 
farmers  who  have  historically  supplied 
the  market  without  the  need  for  making 
costly  and  inefficient  movements  of 
milk; 

(b)  This  suspension  does  not  require 
of  persons  affected  substantial  or 


extensive  preparation  prior  to  the 
eflective  date;  and 

(c)  Notice  of  proposed  rulemaking 
was  given  interest^  parties  and  they 
were  aflorded  opportunity  to  file  written 
data,  views  or  arguments  concerning 
this  suspension.  One  comment  was 
received. 

Therefore,  good  cause  exists  for 
making  this  order  effective  less  than  30 
days  from  date  of  publication  in  the 
Federal  Register. 

List  of  Subjects  in  7  CFR  Part  1137 
Milk  marketing  orders. 

It  is  therefore  ordered,  that  the 
following  provisions  in  title  7,  part 
1137,  are  amended  as  follows: 

PART  1137— MILK  IN  THE  EASTERN 
COLORADO  MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
part  1137  continues  to  read  as  follows: 

Authority:  Secs.  1-19, 48  Stat.  31,  as 
amended;  7  U.S.C  601-674. 

f  1137.7  [Suspended  in  part] 

2.  In  $  1137.7(b),  for  the  months  of 
September  1993  through  February  1994: 

b  the  second  sentence  of  §  1137.7(b), 
the  words  "plant  which  has  qualified  as 
a”  and  the  words  "of  March  through 
August”  are  suspended;  and 

f  1137.12  [Suspended  in  part] 

3.  In  §  1137.12(a)(1),  for  the  months  of 
September  1993  through  August  1994: 

In  the  first  sentence  of  §  1137.12(a)(1), 
the  words  "from  whom  at  least  three 
deliveries  of  milk  are  received  during 
the  month  at  a  distributing  pool  plant”; 
and  in  the  second  sentence  "30  percent 
in  the  months  of  March,  April,  May, 
June,  July,  and  December  and  20  percent 
in  other  months  of',  and  the  word 
"distributing”  are  suspended. 

Dated;  July  27. 1993. 

Eugene  Brsnstool, 

Assistant  Secretary,  Marketing  and  Inspection 
Services. 

|FR  Doc.  93-18218  Filed  7-29-93;  8:45  am] 
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7  CFR  Part  1220 
[No.  LS-93-005] 

RIN  0581-AA94 

Soybean  Promotion  and  Research; 
Rules  and  Regulations 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule. 

SUMMARY:  This  interim  final  rule 
amends  the  Rules  and  Regulations 


which  implemented  the  Soybean 
Promotion  and  Research  Order  (Order). 
The  Order  established  a  national 
industry-funded  soybean  promotion  and 
research  program.  The  rule  modifies  the 
remittance  date  for  assessments  from 
first  purchasers,  thus  providing  a 
uniform  remittemce  date  for  assessments 
which  is  consistent  with  other 
commodity  State  checkofl  programs, 
and  removes  the  requirement  for 
certification  of  nonproducer  status  for 
certain  transactions,  thereby  reducing 
the  paperwork  burden  imposed  on  first 
pur^asers  who  collect  the  assessments. 
DATES:  Effective  date:  July  30, 1993. 
COMMENTS:  Comments  must  be  received 
on  or  before  August  30, 1993. 

ADDRESSES:  Send  two  copies  of 
comments  to  Ralph  L.  Tapp,  Chief; 
Marketing  Programs  Branch;  Livestock 
and  Seed  Division;  Agricultural 
Marketing  Service  (AMS),  USDA,  room 
2624-S;  P.O.  Box  96456;  Washington. 

DC  20090-6456. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  L.  Tapp,  Chief,  Marketing 
Programs  Branch  202/720-1115. 
SUPPLEMENTARY  INFORMATION:  Prior 
document:  Final  Rule — Soybean 
Promotion  and  Research;  Rules  and 
Regulations  published  July  2. 1992  (57 
FR  29436). 

Regulatory  Impact 

This  interim  final  rule  was  reviewed 
in  accordance  with  Executive  Order  No 
12291  and  Department  Regulation  No. 
1512-1  and  has  been  determined  to  be 
a  "nonmajor”  rule  because  it  does  not 
meet  the  criteria  for  a  major  rule  as 
stated  in  the  Order. 

This  rule  has  been  reviewed  imder 
Executive  Order  12778,  Civil  Justice 
Reform.  It  is  not  intended  to  have  a 
retroactive  effect. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  1971  of  the  Act,  a  person  subject 
to  the  Soybean  Promotion  and  Research 
Order  may  file  with  the  Secretary  a 
petition  stating  that  the  Order,  any 
provision  of  the  Order,  or  any  obligation 
imposed  in  connection  with  the  Order 
is  not  in  accordance  with  law  and 
requesting  a  modification  of  the  Order 
or  an  exemption  from  the  Order.  The 
petitioner  is  afforded  the  opportunity 
for  a  hearing  on  the  petition.  After  a 
hearing  the  Secretary  would  rule  on  the 
petition.  The  statute  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  person  who  is  a 
petitioner  resides  or  carries  on  business 
has  jurisdiction  to  review  a  ruling  on 
the  petition  if  a  complaint  for  the 
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purpose  is  filed  not  latw  than  20  days 
after  the  date  of  the  entry  of  the  ruling. 

Further,  section  1974  of  the  Act 
provides,  with  certain  exceptions,  that 
nothing  in  the  Act  may  be  construed  to 
preempt  or  supersede  any  other  program 
relating  to  soybean  promotion,  research, 
consumer  information,  or  industry 
information  organized  and  operated 
under  the  laws  of  the  United  States  or 
any  State.  One  exception  in  the  Act 
concerns  assessments  collected  by 
Qualihed  State  Soybean  Boards.  The 
exception  provides  that  to  ensure 
adequate  funding  of  the  operations  of 
Qualified  State  ^ybean  Boards  under 
the  Act.  no  State  law  or  regulation  may 
limit  or  have  the  effect  of  limiting  the 
full  amount  of  assessments  that  a 
Qualified  State  Soybean  Board  in  that 
State  may  collect,  and  which  is 
authorized  to  be  credited  under  the  Act. 
Another  exception  concerns  certain 
referenda  conducted  during  specified 
periods  by  a  State  relating  to  ^e 
continuation  or  termination  of  a 
Qualified  State  Soybean  Board  or  State 
soj^an  assessment. 

This  action  was  also  reviewed  under 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.).  This  interim  final  rule:  (1) 
Amends  the  remittance  date  for 
assessments  from  first  purchasers,  and 
(2)  removes  the  requirement  for 
certification  of  nonproducer  status  for 
certain  transactions.  These  changes  are 
expected  to  have  a  positive  economic 
impact  on  the  first  purchasers  of 
soybeans.  An  estimated  10,000  first 
purchasers  of  soybeans  are  required  to 
collect  and  remit  the  assessments,  and 
most  of  them  are  small  businesses  under 
the  criteria  established  by  the  Small 
Business  Administration  (13  CFR 
121.2).  As  explained  in  more  detail 
below,  the  amendment  to  the  remittance 
date  in  this  rule  would  make  the  date 
correspond  with  the  date  assessments 
are  due  to  State  assessment  programs 
under  some  State  laws.  It  will  eliminate 
the  current  requirement  for  some  first 
purchasers  to  examine  their  records 
twice  each  month  in  order  to  report  and 
remit  commodity  assessments.  The 
elimination  of  the  requirement  of 
certification  of  nonproducer  status  for 
certain  transactions  will  reduce  the 
expense  associated  with  this 
recordkeeping  burden.  The 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  business  entities. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1990  (44  U.S.C. 
chapter  35)  the  reporting  and 


recordkeeping  included  in  7  CFR  part 
1220  were  previously  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  and  were  assigned  OMB  No. 
0581-0093. 

Background 

The  Soybean  Promotion,  Research 
and  Consumer  Information  Act  (Act)  (7 
U.S.C.  6301-6311)  provides  for  the 
establishment  of  a  coordinated  program 
of  promotion  and  research  designed  to 
strengthen  the  soybean  industry’s 
position  in  the  marketplace  and  to 
maintain  and  expand  domestic  and 
foreign  markets  and  uses  for  soybeans 
and  soybean  products.  The  program  is 
financ^  by  an  assessment  of  0.5  of  1 
percent  of  the  net  market  price  of 
soybecms  sold  by  producers.  Pursuant  to 
the  Act,  an  Order  was  made  efiective 
July  9, 1991,  and  the  collection  of 
assessments  began  September  1. 1991. 

The  Soybean  Promotion  and  Research 
Rules  and  Regulations,  7  CFR  part  1220, 
published  in  the  Federal  Register  on 
July  2, 1992  (57  FR  29436),  specify  in 
§  1220.312(d)  that  assessments  shall  be 
remitted  not  later  than  the  15th  day  of 
the  month  following  the  month  or 
quarter  in  which  the  soybeans, 
processed  soybeans,  or  soybean 
products  were  marketed.  This  interim 
final  rule  requires  that  assessments  be 
remitted  not  later  than  the  last  day  of 
the  month  following  the  month  or 
quarter  in  which  the  soybeans, 
processed  soybeans,  or  soybean 
products  were  marketed. 

This  interim  final  rule  is  designed  to 
provide  a  uniform  remittance  date  for 
assessments  consistent  with  certain 
State  checkoff  programs  for  other 
commodities,  ^veral  other  checkoff 
programs  require  payment  of  the 
assessments  on  the  last  day  of  the 
month  following  the  month  in  which 
the  product  was  marketed.  The 
requirement  to  submit  soybean  checkoff 
payments  on  the  15th  day  of  the  month 
following  the  month  in  which  the 
soybeans  were  marketed  creates 
difficulties  for  collectors  and  sometimes 
results  in  incorrect  submissions.  A 
uniform  submission  date  will  greatly 
alleviate  these  problems  and  also  reduce 
the  paperwork  burden  imposed  on  first 
pur^asers  as  a  result  of  having  different 
reporting  reouirements. 

The  Orders  Rules  and  Regulations 
also  specify  in  §  1220.315  that  a  person 
marketing  soybeans,  processed 
soybeans,  or  soybean  products  on  which 
an  assessment  has  been  collected  may 
claim  nonproducer  status  and  shall  not 
be  required  to  pay  an  assessment  if  such 
person  certifies  to  the  purchaser  that  the 
assessment  has  been  collected  and 
remitted  or  will  be  remitted  in  a  timely 


fashion.  Currently,  purchasers  are 
required  to  either  collect  the  assessment 
or  obtain  and  maintain  a  “Statement  of 
Non-Producer  Status”  form  on 
purchases  of  soybeans.  On  the 
nonproducer  status  form,  the  seller 
certifies  to  the  purchaser  that  the 
assessment  has  been  collected  and 
remitted  or  will  be  remitted  in  a  timely 
fashion.  This  requirement  has  caused  a 
paperwork  burden  for  purchasers.  This 
interim  final  rule  reduces  the  workload 
for  both  the  purchaser  and  the  Board.  It 
deletes  §  1220.315,  Certification  of  non¬ 
producer  status  for  certain  transactions, 
in  its  entirety.  This  interim  final  rule 
eliminates  the  current  requirement  to 
utilize  nonproducer  status  forms  and 
requires  purchasers  to  utilize  their  own 
system  to  verify  collection  of 
assessments  on  soybeans  purchased 
fi'om  producers.  Ileletion  of  this 
provision  does  not  relieve  the  first 
purchaser  of  the  requirement  to  collect 
an  assessment  from  producers  and  does 
not  relieve  producers  of  their  obligation 
to  pay  assessments  due.  First  purchasers 
may  be  held  liable  for  failure  to  collect 
and  remit  if  they  cannot  verify 
nonproducer  status  for  soybeans  not 
assessed. 

Pursuant  to  the  provisions  in  5  U.S.C. 
553,  it  is  found  and  determined  that  it 
is  impracticable,  unnecessary,  and 
contrary  to  the  public  interest  to  give 
preliminary  notice  prior  to  putting  this 
rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  This  action  includes 
provisions  to  reduce  the  recordkeeping 
and  paperwork  burden  imposed  on 
industry;  (2)  a  30-day  comment  period 
is  provided:  (3)  this  action  imposes  no 
additional  requirements  on  the  soybean 
industry;  and  (4)  no  time  is  needed  by 
the  industry  to  prepare  for  this  action. 

List  of  Subjects  in  7  CFR  Part  1220 

Agricultural  research.  Reporting  and 
recordkeeping  requirements.  Soybeans. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  1220,  subpart  B. 
is  amended  as  follows: 

PART  1220— SOYBEAN  PROMOTION, 
RESEARCH.  AND  CONSUMER 
INFORMATION 

Subpart  B — Rules  and  Regulations 

1.  The  authority  citation  for  7  CFR 
part  1220  continues  to  read  as  follows: 

Authority:  Title  XIX,  Public  Law  101-624, 
104  Stat.  3359,  3881  (7  U.S.C.  6301-6311). 

2.  Section  1220.312  paragraph  (d)  is 
revised  to  read  as  follows: 
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11220412  nmUtwioa  ol  aaassswunts 
and  submiMion  of  reports  to  UnitMi 
Soybean  Board  or  QuaWlod  Stats  Soybean 
Board. 

*  *  •  *  • 

(d)  Eemittances.  Each  first  purchaser 
or  producer  responsible  for  remitting 
assessments  shall  remit  all  assessments 
to  the  Qualified  State  Soybean  Board,  its 
designee,  or  the  United  ^ybean  Board. 
All  assessments  shall  be  remitted  in  the 
form  of  a  check  or  money  order  payable 
to  the  order  of  the  applicable  Qualified 
State  Soybean  Board  or  the  United 
Soybean  Board  and  shall  be  sent  to  the 
designated  address  not  later  than  the 
last  day  of  the  month  following  the 
month  or  quarter  in  which  the  soybeans, 
processed  soybeans,  or  soybean 
products  were  marketed  and  shall  be 
accompanied  by  the  reports  required  by 
paragraph  (c)  of  this  section.  All 
remittances  shall  be  received  subject  to 
collection  and  payment  at  par. 

•  •  •  *  • 

11220415  [Removed] 

3.  Section  1220.315  is  removed. 

Dated;  July  27, 1993. 

Eugene  Braaetool, 

Assistant  Secretary,  Marketing  and  Inspection 
Services. 

(FR  Doc.  93-18217  Filed  7-29-93;  8:45  am) 
BHJJNQ  CODE  M10-a>-e 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminiatration 
14  CFR  Part  39 

[Docket  No.  91-ANE-12;  Amendment  39- 
8611;  AO  91-06-13] 

Airworthineaa  Diractivea;  Garrett 
Engine  Diviaion,  Allied-Signai 
Aeroapace  Company,  Model  TFE731-2, 
-3,  and  -3R  Turbofan  Enginea 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule,  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
91-08-13  that  was  sent  previotisly  to  all 
known  U.S.  owners  and  operators  of 
Garrett  Engine  Division,  Allied-Signal 
Aerospace  Company,  Model  TFE731-2, 
-3,  and  -3R  turbofan  engines  by 
individual  letters.  This  AD  requires  the 
inspection  of  fan  rotor  discs  within 
certain  schedules.  This  amendment  is 
prompted  by  a  report  of  an  in-service 
uncontained  failure  of  the  first  stage  fan 
rotor  disc  in  which  a  segment  of  the  disc 
rim  and  five  fan  blades  departed  the 


engine.  The  actions  specified  by  this  AD 
are  intended  to  prevent  uncontained 
failure  of  the  fan  rotor  disc  due  to 
fatigue  cracking. 

DATES:  Effective  August  16, 1993,  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
priority  letter  AD  91-08-13,  issued  on 
April  16, 1991,  which  contained  the 
requirements  of  this  amendment. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Raster  as  of  August  16, 
1993. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
September  28, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  ^ief 
Counsel,  Attention:  Rules  Docket  No. 
91-ANE^12, 12  New  England  Executive 
Park,  Burlington,  MA  01803-5299. 

The  applicable  service  information 
may  be  obtained  fi'om  Allied-Signal 
Propulsion  Engines,  Aviation  Services 
Division,  Data  Distribution,  Dept.  64-3/ 
2102-lM,  P.O.  Box  29003,  Phoenix,  AZ 
55038-9003;  telephone  (602)  365-2548. 
This  information  may  be  examined  at 
the  FAA,  New  England  Region,  Office  of 
the  Assistant  Chief  Counsel,  12  New 
England  Executive  Park,  Burlington, 

MA;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Joe 
Costa,  Aerospace  Engineer,  Los  Angeles 
Aircraft  Certification  Office,  FAA, 
Transport  Airplane  Directorate,  3229 
East  Spring  Street,  Long  Beach,  CA 
90806-2425;  telephone  (310)  988-5246, 
fax  (310)  988-5210. 

SUPPLEMENTARY  INFORMATION:  On  April 
16, 1991,  the  Federal  Aviation 
Administration  (FAA)  issued  priority 
letter  AD  91-08-13,  applicable  to 
Garrett  Engine  Division,  Allied-Signal 
Aerospace  Company,  Model  TFE731-2, 
-3,  and  -3R  tuibofan  engines,  which 
requires  the  inspection  of  fan  rotor  discs 
within  certain  sdiedules.  That  action 
was  prompted  by  a  report  of  an  in- 
service  uncontained  failure  of  the  first 
stage  fan  rotor  disc  in  which  a  segment 
of  the  disc  rim  and  five  fan  blades 
departed  the  engine.  Metallurgical 
examination  of  the  fractured  fan  rotor 
disc  determined  that  a  fatigue  crack  had 
initiated  in  the  area  of  the  aft  acute 
comer  of  one  of  the  dovetail  slots  in  the 
disc.  Failure  of  this  disc  occurred  at 
3300  cycles  which  was  less  than  the 
then  FAA-approved  life  limit  of  4100 
cycles.  This  condition,  if  not  corrected, 
could  result  in  uncontained  failure  of 


the  fan  rotor  disc  due  to  fetigue 
crackiM. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  Garrett  Engine 
Division,  Allied-Signal  Aerospace 
Company,  Alert  Se^ce  Bulletin  No. 
TFE731-A72-3432,  dated  April  11, 

1991,  that  describes  procedures  for 
eddy-current  and  fluorescent  penetrant 
inspections  of  fan  rotor  disk  for  cracks. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
engines  of  the  same  type  design,  the 
FAA  issued  priority  letter  AD  91-08-13 
to  prevent  uncontained  failure  of  the  fan 
rotor  disc  due  to  fatigue  cracking.  The 
AD  requires  the  inspection  of  fan  rotor 
discs  within  certain  schedules.  The 
actions  are  required  to  be  accomplished 
in  accordance  with  the  alert  service 
bulletin  described  previously. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  wera  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  April  16, 1991,  to  all 
known  U.S.  owners  and  operators  of 
Garrett  Engine  Division,  Allied-Signal 
Aerospace  Company,  Model  TFE731-2, 
-3,  and  -3R  tui^fan  engines.  These 
conditions  still  exist,  and  the  AD  is 
hereby  published  in  the  Federal 
Register  as  an  amendment  to  §  39.13  of 
part  39  of  the  Federal  Aviation 
Regulations  (FAR)  to  make  it  effective  to 
all  persons. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter’s  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
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modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-pubbc  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-ANB-12.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  e^cts  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 


The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respact  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
iinsafe  condition  in  aircraft.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  imder 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regiilatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  plac^  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 


Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3&-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

91-08-13  Garrett  Engine  Divkioi,  Allied- 
Signal  Aerospace  Company: 

Amendment  39-8611.  Docket  91-ANE- 

12. 

Applicability:  Garrett  Engine  Division, 
Allied-Signal  Aerospace  Company,  Model 
TFE731-2,  -3,  and  -3R  series  turtofon 
engines  installed  in  aircraft  certificated  in 
any  category  equipped  with  fan  rotor  discs, 
part  munber  (PN)  3072162-1,  -2,  -3,  and  -4 
or  PN  3073436-1,  -2,  -3,  and  -4,  installed  on 
but  not  limited  to  the  following  airplane 
models: 


Ermine  model 
No. 

Aircraft  manufacturer 

Airplane  model 

TFE731-2-1C 

Avions  Marcel  Dassault-Breguet  Aviation,  Paris,  France  . . . . 

Falcon  10, 100. 

TFE731-2-2B 

Learjet  Inc.,  Wichita  Kansas . 

Learjet  35,  35A.  36,  36A. 

TFE731-2-3B 

Learjet  Wichita,  Kansas . 

Learjet  31. 

TFE731-3-1C 

Avions  Marcel  Dassault-Breguet  Aviation,  St  Cloud,  France . . 

Falcon  50. 

TFE731-3-1E 

Airesearch  Aviation  Company,  Los  Angeles,  California . 

731  Jetstar. 

TFE731-3-1F 

Lockheed-Georgia  Corp.,  Marietta,  Georgia . 

1329-25  (Jetstar  II). 

TFE731-3-1Q 

Israel  Aircraft  Industries  Ltd.,  Israel  (USA— Atlantic  Aviation,  Wilmkrg- 
ton,  Delaware). 

1124, 1124A(Westwind). 

TFE731-B-1H 

!  British  Aerospace  (BAe)  Hatfield-Chester  Division,  Hatfield,  England  ... 

BAe  HS125  Series. 

TFE731-3-K 

[  Lockheed-Georgia  Corp.,  Marietta,  Georgia  (AC  modified  by  STC 

1  SA333GL-0). 

1329-25  (Jetstar  II). 

TFE731-3R-1D 

Sabreiiner  Corp.  (formerly  Sabreliner  Division,  North  American  Aviation 
Co.  or  RockwsH  International),  Chesterfield,  Missouri. 

NA  265-65  (Sabreliner  65,  65A). 

TFE731-3R-1G 

Israel  Aircraft  Industries  USA  (Atlantic  Aviation,  Wilmington,  Delaware) 

1124, 1124A  (Westwind). 

TFE731-3R-1H 

1  British  Aerospace  (BAe),  Hatfield-Chester  Division,  Hatfield,  England  .. 

BAe  HS125  Series. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  uncontained  foilure  of  the  fan 
rotor  disc  due  to  fatigue  cracking,  accomplish 
the  following: 

(a)  Remove  and  inspect  for  cracks  by  eddy- 
current  or  fluorescent  penetrant  methods,  fm 
rotor  discs,  PN  3072162-1,  -2,  -3,  and  -4 
and  PN  3073436-1,  -2,  -3,  and  -4,  and 
install  a  serviceable  disc  in  accordance  with 
the  Accomplishment  Instructions  described 
in  Garrett  Engine  Division,  Allied-Signal 
Aerospace  Company,  Alert  Service  Bulletin 
(ASB)  No.  TFB731-A72-3432.  dated  April 
11, 1991,  as  required  by  the  following  initial 
schedule  of  fan  rotor  disc  cycles  since  new 
(CSN)  on  the  effective  date  of  this  AD: 


Fan  rotor  disc 
CSN 

Initial  inspection  schedule 

Less  than  1600 

Prior  to  accumulating  1800 
CSN. 

1601  through 

Within  the  next  200  cycles 

2300. 

in  service  (CIS)  after  the 
effective  date  of  this  AD 
or  prior  to  2400  CSN, 
whichever  occurs  first 

2301  through  | 

Within  the  next  100  CIS 

2800.  I 

after  the  effective  date  of 
this  AO  or  prior  to  2850 
CSN,  whichever  occurs 
first 

Greater  than 

i  Within  the  next  50  CIS  after 

2800. 

the  effective  date  of  this 
AO. 

(b)  Thereafter,  re-inspect  the  fan  rotor  discs 
for  cracks  in  accordance  with  the 
Accomplishment  Instructions  described  in 
Garrett  Engine  Division,  Allied-Signal 
Aerospace  Company  ASB  No.  TFE731-A72- 
3432,  dated  April  11, 1991,  in  accordance 
with  the  following  repetitive  schedule: 


Last  fan  rotor 
disc  inspection 
method 

Next  inspection  due 

Eddy-Current  .. 

At  engine  Major  Peilodic  In¬ 
spection  not  to  exceed 

1  1300  CIS  since  last  In- 

1  spection. 

Fluorescent ..... 

Not  to  exceed  200  CIS  since 

1  last  Penetrant  inspection. 
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Note:  The  inspection  requirements  of 
paragraphs  (a)  and  (b)  of  this  AD  are  no 
longer  applicable  after  installation  of  a 
serviceable  disc,  PN  3073539-1,  -2,  or  PN 
3074529-1  or -2,  or  later  serviceable  FAA- 
approved  discs. 

(c)  Remove  from  service,  prior  to  further 
flight,  fan  rotor  discs  which  exhibit  crack 
indications  following  inspection  in 
accordance  with  paragraph  (a)  or  (b)  of  this 
AD,  and  replace  with  a  serviceable  disc. 

(d)  Report  fan  rotor  discs  found  cracked 
following  inspection  in  accordance  with  this 
AD  by  disc  Pf4,  Serial  Number,  CSN,  and 
crack  location  to  the  Manager,  Los  Angeles 
Aircraft  Certification  Office,  Transport 


Airplane  Directorate,  Aircraft  Certification 
Ser^ce,  PAA,  3329  East  Spring  Street,  Long 
Beach,  CA  90806-2425,  within  10  days  of  the 
inspection.  Reporting  requirements  have 
been  approved  by  the  Office  of  Management 
and  Budget  and  assigned  OMB  Control 
Number  2120-0056. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office.  The 
request  should  be  forwarded  through  an 
appropriate  PAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 


send  it  to  the  Manager,  Los  Angeles  Aircraft 
Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Los  Angeles 
Aircraft  Certification  Office. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  PAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(g)  The  inspections  shall  be  done  in 
accordance  with  the  following  Garrett  Engine 
Division,  Allied-Signal  Aerospace  Company, 
Alert  Service  Bulletin: 


Document  No. 

Pages 

Revision 

Date 

ASB  No  TFE731-A7?-343?  ,  . 

1-16 

Original  .... 

Apr.  11, 1991. 

Total  pages:  16.  • 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CPR  part  51.  Copies  may  be  obtained 
from  Allied-Signal  Propulsion  Engines, 
Aviation  Services  Division,  Data  Distribution, 
Dept.  64-3/2102-lM,  P.O.  Box  29003, 
Phoenix,  AZ  55038-9003;  telephone  (602) 
365-2548.  Copies  may  be  inspected  at  the 
PAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA;  or  at  the 
Office  of  the  Federal  Roister,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(h)  This  amendment  becomes  effective 
August  16, 1993,  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  priority  letter  AD  91-08-13, 
issued  April  16, 1991,  which  contained  the 
requirements  of  this  amendment. 

Issued  in  Burlington,  Massachusetts,  on 
)uly  15, 1993. 
lack  A.  Sain, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 

|FR  Doc.  93-18188  Filed  7-29-93;  8:45  am) 
BIUJNO  CODE  4S1»-1S-a 


14  CFR  Part  39 

[Dockat  No.  93-CE-35-AO;  Amendment  39- 
8648;  AO  93-15-02] 

Airworthiness  Directives:  Fairchild 
Aircraft  SA226  and  SA227  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  Fairchild  Aircraft  SA226  and 
SA227  series  airplanes  that  are 
equipped  with  certain  Simmonds- 


Precision  pitch  trim  actuators.  This 
action  requires  repetitively  measuring 
the  freeplay  of  the  pitch  trim  actuator 
and  repetitively  inspecting  the  actuator 
for  rod  slippage;  immediately  replacing 
any  actuator  if  certain  freeplay 
limitations  are  not  met  or  rod  slippage 
is  evident;  and  eventually  replacing  the 
actuator  regardless  of  the  inspection 
results.  Two  in-flight  incidents  where 
the  referenced  actuators  failed  prompted 
the  proposed  action.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  the  horizontal  stabilizer  from 
going  nose-down  or  jamming  because  of 
pitch  trim  actuator  failure,  which  could 
result  in  loss  of  control  of  the  airplane. 
DATES:  EHective  August  23, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  tbe 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  23, 
1993. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
September  30. 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  93-CE-35-AD, 
room  1558, 601  E.  12th  Street,  Kansas 
Qty,  Missouri  64106. 

^rvice  information  that  applies  to 
this  AD  may  be  obtained  from  Fairchild 
Aircraft,  P.O.  Box  790490,  San  Antonio. 
Texas  78279-0490;  Telephone  (512) 
824-9421.  This  information  may  also  be 
examined  at  the  FAA.  room  1558, 601 
E.  12th  Street,  Kansas  City,  Missouri 
64106. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Werner  Koch,  Aerospace  Engineer, 

FAA.  Airplane  Certifreation  Office,  4400 
Blue  Mound  Road,  Fort  Worth,  Texas 


76193-0150;  Telephone  (817)  624-5163; 
Facsimile  (817)  624-5029. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
has  received  reports  of  two  in-flight 
incidents  where  the  Simmonds- 
Precision  pitch  trim  actuators,  part 
number  (P/N)  DL5040M5,  failed.  These 
actuators  are  installed  on  Fairchild 
Aircraft  SA226  and  SA227  series 
airplanes.  In  one  case,  the  horizontal 
stabilizer  went  full-nose  down,  and  in 
the  other  instance,  the  horizontal 
stabilizer  jammed.  Fortunately,  the 
pilots  were  able  to  safely  land  their 
airplane  in  both  of  these  instances. 

Upon  removal  and  inspection  of  the 
pitch  trim  actuators,  fatigued  barrel  nuts 
were  found  and  the  actuator  usage  time 
was  well  over  5,000  hours  time-in¬ 
service  (TIS).  Based  on  all  available 
information,  the  FAA  estimates  that 
approximately  50  of  the  250  affected 
airplanes  or  20  percent  have  over  5,000 
hours  TIS  accumulated  on  the 
Simmonds-Precision  pitch  trim 
actuators,  P/N  DL5040M5. 

Fairchild  has  issued  SA226  Series 
Service  Letter  (SL)  226-SLr^05,  and 
SA227  Series  SL  227-SL-Oll,  both 
Issued:  April  8, 1993,  Revised:  April  28, 
1993.  These  service  letters  specify 
instructions  for  measuring  the  frmplay 
of  the  Simmonds-Precision  pitch  trim 
actuators.  P/N  DL5040M5,  and 
inspecting  for  actuator  rod  slippage. 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
the  FAA  has  determined  that:  (1)  Failure 
of  these  barrel  nuts  could  lead  to  pitch 
trim  actuator  rod  slippage  or  improper 
hreeplay;  (2)  in  order  to  ensure  the  safety 
of  the  Simmonds-Precision  pitch  trim 
actuators  after  5,000  hours  TIS,  these 
actuators  should  be  periodically 
inspected,  and  eventually  replaced;  and 
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(3)  since  these  pitch  trim  actuators  are 
installed  on  certain  Fairchild  SA226 
and  SA227  series  airplanes,  AD  action 
should  be  taken  in  o^er  to  prevent  the 
horizontal  stabilizer  hom  going  nose- 
down  or  jamming  because  of  pitch  trim 
actuator  failure,  which  could  result  in 
loss  of  control  of  the  airplane. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Fain^ild  Aircraft 
SA226  and  SA227  series  airplanes  of  the 
same  type  design  that  are  equipped  with 
Simmonds-Precision  pitch  trim 
actuators,  P/N  DL5040M5,  this  AD 
requires  repetitively  measuring  the 
heeplay  of  the  pitch  trim  actuator  and 
repetitively  inspecting  the  actuator  for 
rod  slippage;  and,  if  certain  freeplay 
limitations  are  not  met  or  rod  slippage 
is  evident,  replacing  any  actuator  with 
a  new  actuator  of  the  same  part  number 
or  of  improved  design,  P/N  27-19008- 
01  or  27-19008-02.  The  requirements  of 
the  AD  will  no  longer  apply  when  an 
actuator  of  improved  design  is  installed. 
The  freeplay  measurements  and 
inspections  are  accomplished  in 
accordance  with  the  instructions  in 
Fairchild  SA226  Series  SL  226-SL-005. 
and  Fairchild  SA227  Series  SL  227-SL- 
011,  both  Issued:  April  8, 1993,  Revised: 
April  28. 1993,  as  applicable.  The  pitch 
trim  actuator  replacement  is 
accomplished  in  accordance  with  the 
applicable  maintenance  manual. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  public  prior  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  immediate  flight  safety  and, 
thus,  was  not  preceded  by  notice  and 
opportunity  to  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  speciBed 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter’s  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  eHectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 


Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  Bled  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  93-CE-35-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  Bnal  rule  does 
not  have  sufBcient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Asses.sment. 

The  FAA  has  determined  that  this- 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order 
12291  with  respect  to  this  rule  since  the 
rule  must  be  issued  immediately  to  . 
correct  an  unsafe  condition  in  aircraft. 

It  has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  signiBcant  under  DOT  Regulatory 
Policies  and  Procedures,  a  Bnal 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it.  if  Bled,  may  be 
obtained  firom  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the. 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1354(a),  1421 
and  1423:  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-15-02  Fairchild  Aircraft:  Amendment 
39-8648;  Docket  No.  93-CE-35-AD. 
Applicability:  All  SA226  and  SA227  series 
airplanes  (all  models  and  serial  numbers) 
that  are  equipped  with  a  Simmonds- 
Precision  pitch  trim  actuator,  part  number 
(P/N)  DL5040M5,  certificated  in  any 
category; 

Compliance:  Required  as  indicated,  unless 
already  accomplished. 

To  prevent  the  horizontal  stabilizer  from 
going  nose-down  or  jamming  because  of 
pitch  trim  actuator  failure,  which  could 
result  in  loss  of  control  of  the  airplane, 
accomplish  the  following: 

(a)  Upon  accumulating  5,000  hours  time- 
in-service  (TIS)  on  a  Simmonds-Precision 
pitch  trim  actuator,  P/N  DL5040M5,  or 
within  the  next  50  hours  TIS  accumulated  on 
this  type  pitch  trim  actuator  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  unless  already  accomplished,  and 
thereafter  at  intervals  not  to  exceed  300  hours 
TIS  until  paragraph  (b)  is  complied  with, 
accomplish  the  following: 

Note  1:  If  hours  TIS  accumulated  on  the 
pitch  trim  actuator  are  not  maintained,  then 
hours  TIS  accumulated  on  the  airplane  may 
be  substituted. 

(1)  Measure  the  fteeplay  of  the  pitch  trim 
actuator  and  inspect  the  actuator  for  rod 
slippage  in  accordance  with  the 
INSTRUCTIONS  section  of  Fairchild  SA226 
Series  Service  Letter  (SL)  226-SL-005.  and 
Fairchild  SA227  Series  SL  227-SL-Oll.  both 
Issued:  April  8. 1993,  Revised:  April  28, 

1993,  as  applicable. 

(2)  If  certain  freeplay  limitations  specified 
in  the  service  letters  are  not  met  or  rod 
slippage  is  evident,  prior  to  further  flight, 
accomplish  the  replacement  specified  in 
either  paragraph  (b)(1)  or  (b)(2)  of  this  AD. 

(b)  Within  600  hours  TIS  after  the 
inspection  specified  in  paragraph  (a)  of  this 
AD  or  upon  accumulating  6,500  hours  time- 
in-service  (TIS)  on  a  Simmonds-Precision 
pitch  trim  actuator,  P/N  DL5040M5, 
whichever  occurs  later,  accomplish  one  of 
the  following: 

(1)  Replace  the  pitch  trim  actuator  with  a 
new  part  of  the  same  design  and  part  number 
in  accordance  with  the  applicable 
maintenance  manual,  and  reinspect  and 
replace  as  specified  in  paragraph  (a)  and  (b) 
of  this  AD,  respectively:  or 

(2)  Replace  the  pitch  trim  actuator  with  a 
now  part  of  improved  design,  P/N  27-19008- 
01  or  27-19008-02,  in  accordance  with  the 
applicable  maintenance  manual. 

(i)  This  replacement  eliminates  the 
repetitive  inspection  requirement  of  this  AD. 
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(ii)  This  replacement  may  be  accomplished 
at  any  time  to  eliminate  the  inspection 
requirement  of  this  AD. 

(c)  Special  flight  pennits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Ai^lane  Certification  C)flice,  FAA, 
Fort  Worth,  Texas  76193-0150.  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Fort  Worth  Airplane  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Fmt  Worth  Airplane 
Certification  Office. 

(e)  The  inspections  and  modification 
required  by  this  AD  shall  be  done  in 
accordance  with  Fairchild  SA226  Series 
Service  Letter  226-SL-OOS,  and  Fairchild 
SA227  Series  Service  Letter  227-SL-Oll, 
both  Issued:  April  8, 1993,  Revised:  April  28, 
1993,  as  applicable.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
S52(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Fairchild  Aircraft,  P.O.  Box 
790490,  San  Antonio,  Texas  78279-0490. 
Copies  may  be  inspected  at  the  FAA,  Central 
Region,  Office  of  the  Assistant  Chief  Counsel, 
room  1558, 601  E.  12th  Street,  Kansas  City, 
Missouri,  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC 

(f)  This  amendment  (39-8648)  becomes 
effective  on  August  23, 1993. 

Issued  in  Kansas  City,  Missouri,  on  July  20, 
1993. 

Barry  D.  Clanents, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

(FR  Doc.  93-18189  Filed  7-29-93;  8:45  am) 
BMXMO  cooe  4aio-ia-u 


14  CFR  Part  91 

[Docket  No.  24456;  Amondmont  No.  91-233] 
Airapaca  Reclaaaification 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  Rule;  correction. 

SUMMARY:  This  document  corrects  the 
Airspace  Reclassification  final  rule 
promulgated  on  December  17, 1991.  The 
Airspace  Reclassification  rule,  which 
vdll  W:ome  efiective  September  16, 
1993,  inadvertently  omitted  the 
authority  of  Air  Traffic  Control  (ATC)  to 
allow  aircraft  operators  to  deviate  from 
any  of  the  operating  requirements  in 
Class  C  airspace  areas,  as  currently 
contained  in  Section  91.130  of  the 
Federal  Aviation  Regulations  (FAR). 


This  action  will  continue  ATC's 
authority  to  allow  deviations  under 
§  91.130  when  Airspace  Reclassification 
becomes  efiective. 

EFFECTIVE  DATE:  This  amendment  is 
efiective  as  of  September  16, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Aaron  I.  Boxer,  Air  Traffic  Rules  Branch 
(ATP-230),  Airspace-Rules  and 
Aeronautical  Information  Division,  800 
Independence  Avenue  SW., 

Washington,  DC  20591,  telephone  (202) 
267-8783. 

SUPPLEMENTARY  INFORMATION:  On 
October  18, 1989,  the  FAA  published  a 
Notice  of  Proposed  Rulemaking  on 
Airspace  Reclassification  (54  FR  42916) 
which  proposed,  among  other  things, 
that  the  nomenclature  of  Airport  Radar 
Service  Areas  (ARSA)  be  changed  to 
Class  C  airspace.  Neither  the  preamble 
to  the  proposed  regulation  nor  the 
actual  proposed  rule  language  indicated 
any  changes  to  the  conditions  under 
which  a  pilot  may  deviate  from  the 
provisions  of  §  91.130.  On  December  17, 
1991,  the  FAA  published  a  final  rule  on 
Airspace  Reclassification  (56  FR  65638). 
The  preamble  to  the  final  rule  stated 
that  other  than  the  reclassification  of 
ARSA’s  as  Class  C  airspace  areas,  “No 
other  modifications  to  Class  C  airspace 
areas  or  changes  in  operating  rules  were 
proposed.”  However,  the  rule  language 
in  the  final  rule  inadvertently  omitted 
the  provisions  for  pilot  deviation  from 
the  requirements  of  §  91.130  under  the 
provisions  of  an  ATC  authorization. 

This  technical  amendment  corrects  that 
inadvertent  omission. 

List  of  Subjects  in  14  CFR  Part  91 

Air  traffic  control.  Air  transportation. 
Airmen,  Airports,  Aviation  safety. 

The  Amendment 

Accordingly,  14  CFR  part  91  in  effect 
as  of  September  16, 1993,  is  amended  by 
making  the  following  correcting 
amendment: 

PART  91— GENERAL  OPERATING  AND 
FLIGHT  RULES 

1.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authraity:  49  U.S.C.  app.  1301(7),  1303, 
1344, 1348, 1352  through  1355, 1401, 1421 
through  1431, 1471, 1472, 1502, 1510, 1522, 
and  2121  through  21251  articles  12,  29, 31, 
and  32(a)  of  the  Convention  on  International 
Qvil  Aviation  (61  stat.  1180);  42  U.S.C  4321 
et  seq;  E.0. 11514,  35  FR  4247,  3  CFR,  1966- 
1970  Comp.,  p.  902;  49  U.S.C  106(g). 

2.  Section  91.130  is  corrected  by 
revising  paragraph  (a)  to  read  as  follows: 


f  91.130  OperatiofM  In  Class  C  airspace. 

(a)  (General.  Unless  otherwise 
authorized  by  ATC.  each  aircraft 
operation  in  Class  C  airspace  must  be 
conducted  in  compliance  with  this 
section  and  §  91.129.  For  the  purpose  of 
this  section,  the  primary  airport  is  the 
airport  for  which  the  Class  C  airspace 
area  is  designated.  A  satellite  airport  is 
any  other  airport  within  the  Class  C 
airspace  area. 

***** 

Issued  in  Washington,  DC,  on  July  26, 
1993. 

Harold  W.  Becker, 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 

|FR  Doc.  93-18207  Filed  7-29-93;  8:45  am] 
BiUlNO  CODE  4ei0-1S-M 


FEDERAL  TRADE  COMMISSION 
16  CFR  Part  4 

Miscellaneous  Rules 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Final  rule. 

SUMMARY:  The  FTC  is  amending  Rule 
4.1(c)  of  its  Rules  of  Practice  so  that 
information  identifying  the  subject  of  a 
nonpublic  investigation  would  be 
redacted  from  clearance  materials 
placed  on  the  public  record.  The 
Ck)mmission  has  determined  that 
disclosing  such  information  adds  little 
to  public  understanding  of  clearance 
determinations,  and  may  harm 
unjustifiably  the  subject’s  reputation 
and  make  it  less  cooperative,  thereby 
impairing  the  FTC’s  ability  to  conduct 
its  investigations. 

EFFECTIVE  DATE:  July  30, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  W.  Oockett,  Attorney,  Ofpce  of 
the  funeral  Cknmsel,  FTC.  6th  Street  & 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20580,  (202)  326-2453. 
SUPPLEMENTARY  INFORMATION:  Former 
FTC  members  and  employees  are 
required  to  submit  clearance  requests  to 
participate  in  certain  Commission 
investigations  and  proceedings. 
Commission  Rule  4.1(b)  (1)&(2),  16  CFR 
4.1(b)  (1)&(2).  These  clearance  requests 
and  the  responses  to  them  are  placed  on 
the  public  record.  Commission  Rule 
4.1(c).  The  FTC  generally  redacts 
nonpublic  information  from  these 
materials  before  they  are  placed  on  the 
public  record.  See  Commission  Rule 
4.10(a).  However,  the  FTC  previously 
determined  that  it  would  not  redact 
information  in  these  materials  that 
reveals  the  identity  of  the  subject  of  a 
nonpublic  investigation  because  such 
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redactions  would  “impair  the  public’s 
ability  to  assess  and  understand  these 
important  rulings.”  42  FR  64135  (1977). 

In  the  FTC’s  experience,  however, 
disclosing  identifying  information  in 
clearance  materials  adds  little  to  public 
understanding  of  clearance 
determinations.  In  addition,  the 
Commission  is  unaware  of  any  instance 
in  which  a  member  of  the  public  has 
used  clearance  materials  on  the  public 
record  as  a  basis  for  furnishing 
information  to  the  Commission  about  its 
clearance  actions.  Moreover,  disclosing 
such  identifying  information  may  harm 
unjustihably  the  subject’s  reputation 
and  may  m^e  it  less  cooperative, 
thereby  impairing  the  FTC’s  ability  to 
conduct  its  investigations.  Accordingly, 
the  FTC  is  amending  its  current  policy 
to  provide  for  redaction  of  identifying 
information  before  clearance  materials 
are  placed  on  the  public  record. 

Because  the  amendment  relates  solely 
to  agency  practice,  it  is  not  subject  to 
the  notice  and  comment  requirements  of 
the  Administrative  Procedure  Act,  5 
U.S.C.  553(a)(2),  or  the  requirements  of 
the  Regulatory  Flexibility  Act,  5  U.S.C. 
601(2). 

List  of  Subjects  in  16  CFR  Part  4 

Administrative  practice  and 
procedure,  Freedom  of  Information  Act, 
Sunshine  Act,  and  Privacy  Act. 

Accordingly,  the  Federal  Trade 
Commission  amends  part  4  of  title  16, 
chapter  I,  subchapter  A  of  the  Code  of 
Federal  Regulations,  as  follows: 

PART  4— MISCELLANEOUS  RULES 

1.  The  authority  for  part  4  continues 
to  read  as  follows: 

Authority:  Sec.  6,  38  Stat.  721;  15  U.S.C 
46. 

2.  Section  4.1  is  amended  by  revising 
paragraph  (c)  to  read  as  follows: 

S4.1  Appearances. 
***** 

(c)  Public  disclosure.  All  applications 
requesting  authorization  to  api}ear  or 
participate  in  a  proceeding  or 
investigation,  and  the  Commission’s 
responses  thereto,  are  part  of  the  public 
records  of  the  Commission,  except  for 
information  exempt  from  disclosure 
under  §  4.10(a)  of  this  chapter. 
Information  identifying  the  subject  of  a 
nonpublic  Commission  investigation 
will  be  redacted  horn  all  applications 
and  responses  before  they  are  placed  on 
the  public  record. 
***** 


By  direction  of  the  Commission. 

Donald  S.  Qaric, 

Secretary. 

[FR  Doc.  93-18210  Filed  7-29-93;  8:45  am] 
andJNo  cooc  ctbo-oi-m 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  100 
[COD  09-93-025] 

Special  Local  Regulations:  Great 
Lakes  Annual  Marine  Events 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  revising 
its  list  of  annual  marine  events  which 
occur  within  the  Ninth  Coast  Guard 
District.  Publication  of  this  list  in  part 
100  of  the  Code  of  Federal  Regulations 
establishes  permanent  special  local 
regulations  for  marine  events  within  the 
Ninth  Coast  Guard  District  which  recur 
on  an  annual  basis  and  which  have  been 
determined  by  the  District  Commander 
to  require  the  issuance  of  special  local 
regulations.  This  action  is  taken  to 
ensure  the  safety  of  life  and  property 
during  each  event,  while  avoiding  the 
necessity  of  publishing  a  separate 
temporary  regulation  each  year  for  each 
event.  The  revised  list  reflects  the 
approximate  dates  and  locations  of  each 
annual  marine  event. 

DATES:  Effective  date:  These  regulations 
become  effective  on  July  1, 1993. 

Comment  dates:  Comments  must  be 
received  by  September  13, 1993. 
ADDRESSES:  To  be  placed  on  the  mailing 
list  for  notices  concerning  marine 
events,  write  to  Commander  (OAN), 
Ninth  Coast  Guard  District,  1240  East 
Ninth  Street,  Cleveland,  Ohio,  44199- 
2060.  Comments  should  be  mailed  to 
Commander  (OAN)  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  A.  Thibodeau,  Marine  Science 
Technician  Second  Class,  U.S.  Coast 
Guard,  Aids  to  Navigation  and 
Waterways  Management  Branch,  Ninth 
Coast  Guard  District.  1240  East  Ninth 
Street,  Cleveland,  Ohio,  44199-2060, 
(216) 522-3990. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice 
of  proposed  rulemaking  has  not  been 
published  for  these  regulations  and 
good  cause  exists  for  making  them 
effective  in  less  than  30  days  from  the 
date  of  publication.  Following  normal 
rulemaldng  procedures  would  have 
been  impracticable.  The  applications  to 


hold  these  annual  events  were  not 
received  by  the  Commander,  Ninth 
Coast  Guard  District,  until  June,  1993, 
and  there  was  not  sufficient  time 
remaining  to  publish  proposed  rules  in 
advance  of  the  event  or  to  provide  for 
a  delayed  effective  date. 

Although  this  regulation  is  published 
as  a  hnal  rule  without  prior  notice, 
public  comment  is  nevertheless 
desirable  to  ensure  that  the  regulation  is 
both  reasonable  and  workable. 
Accordingly,  persons  wishing  to 
comment  may  do  so  by  submitting 
written  comments  to  the  office  listed 
under  ADDRESSES  in  this  preamble. 

Those  with  comments  should  include 
their  names  and  addresses,  identify  the 
docket  number  for  the  regulation,  and 
give  reasons  for  their  comments.  Based 
upon  comments  received,  the 
regulations  may  be  changed. 

Drafting  Information 

The  drafters  of  these  regulations  are 
William  A.  Thibodeau,  Marine  Science 
Technician  Second  Class,  U.S.  Coast 
Guard,  project  officer.  Aids  to 
Navigation  and  Waterways  Management 
Branch  and  James  M.  Collin, 

Commander,  U.S.  Coast  Guard,  project 
attorney.  Ninth  Coast  Guard  District 
Legal  Office. 

Discussion  of  Regulations 

This  rulemaking  updates  an  existing 
list  of  anticipated  annual  events.  Each 
year  various  public  and  private 
organizations  sponsor  marine  events  on 
the  navigable  waters  of  the  United 
States  within  the  Ninth  Coast  Guard 
District.  These  events  include  slow 
moving  boat  parades,  sailboat  races, 
high  speed  hydroplane  races,  fireworks 
displays,  and  other  water  related  events. 
The  listed  events  are  held  in 
approximately  the  same  location  during 
the  same  general  period  of  time  each 
year.  Exact  times  and  dates  will  be 
published  in  the  Local  Notice  to 
Mariners  instead  of  being  published  in 
this  final  rule.  The  nature  of  each  event 
is  such  that  special  local  regulations  are 
deemed  necessary  to  ensure  the  safety  of 
life,  limb,  and  property  on  and  adjacent 
to  navigable  waters  during  the  events. 
Group  Commanders  have  consulted  and 
will  continue  to  consult  with  parties 
potentially  affected  by  any  significant 
changes  to  the  nature,  date,  time,  and 
location  proposed  by  an  event  sponsor 
for  any  of  the  events  covered  in  this 
rule. 

Table  1  gives  the  approximate  dates, 
times,  and  locations  for  the  annual 
events  listed.  Each  year,  one  or  more 
Local  Notice  to  Mariners  will  be 
published  giving  the  exact  dates,  times, 
and  locations  for  the  annual  events.  It 
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should  be  noted  that  Table  1  in  the 
regulation  is  not  a  complete  list  of  all 
marine  events  that  will  occur  in  the 
Ninth  Coast  Guard  District.  It  does  not 
include  events  which  the  District 
Commander  has  determined  do  not 
require  establishment  of  regulations  for 
the  safety  of  life,  limb,  and  property  on 
or  adjacent  to  navigable  waters.  It  also 
does  not  include  nonannual  events  or 
events  which  have  not  been  scheduled 
in  time  for  this  publication. 

These  regulations  are  issued  pursuant 
to  33  U.S.C.  1233  as  set  out  in  the 
authority  citation  for  all  of  part  100. 

Federalism  Implications 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  these 
regulations  and  concluded  that,  under 
section  2.B.2.C  of  Coast  Guard 
Commandant  Instruction  M16475.1B, 
they  are  categorically  excluded  from 
further  environmental  documentation. 

Economic  Assessment  end  Certification 

These  regulations  are  considered  to  be 
non-major  under  Executive  Order  12291 
on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR 11034;  February  26. 
1979).  The  impact  of  these  regulations  is 
expected  to  be  minimal,  and  the  Coast 
Guard  therefore  certifies  that,  if 
adopted,  they  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act,  5  U.S.C  601 
et  seq. 

Collection  of  Information 

These  regulations  will  impose  no 
collection  information  requirements 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq. 

List  (d*  Subjects  in  33  CFR  Part  100 

Harbors,  Marine  safety.  Navigation 
(water)  Security  measures.  Vessels, 
Waterways. 

Final  Regulations 

In  consideration  of  the  foregoing,  part 
100  of  title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows; 

PART  100-[AMENOEO] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 


Authority:  33  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  Section  100.901  is  amended  by 
revising  Table  1  to  read  as  follows: 

f  100.901  Great  Lakes  annual  marine 
events. 

***** 

Table  1 

Group  Buffalo,  NY: 

East  River  Classic 
Sponsor:  WNY  Offshore  Powerboat 
Association 
Date:  Mid  August 

Location:  Niagara  River,  from  the  South 
Grand  Island  Bridge  to  the  south 
entrance  of  the  Niagara  River  Yacht  Club, 
near  Tonawanda,  NY 

Flagship  International  Kilo  Speed  Challenge 
Sponsor:  Presque  Isle  Powerboat  Racing 
Association 
Date:  Late  June 

Location:  Lake  Erie,  Presque  Isle  Bay,  near 
Erie,  Pa 

Flagship  International  Offshore  Challenge 
Sponsor:  Presque  Isle  Powerboat  Racing 
Association 
Date:  Late  June 

Location:  Lake  Erie,  Presque  Isle  Bay,  near 
Erie,  Pa 

Grand  Island  Offshore  Challenge 
Sponsor.  Champion  Offshore  Boat  Racing 
Association 
Date:  Early  September 
Location:  Niagara  River,  Tonawanda 
Channel,  near  Tonawanda,  NY 
Miller  Genuine  Draft  Offshore  Challenge 
Sponsor  Thunder  Island  and  Champion 
Offshore  Boat  Racing  Association 
Date:  Mid  June 

Location:  Lake  Ontario,  between  Oswego, 
NY  and  West  Ninemile  Point,  NY,  near 
Oswego,  NY 

New  York  State  Hydroplane  Championships 
Sponsor  Niagara  Inboard  Boat  Club 
Date:  Late  July 

Location:  Niagara  River,  off  Two  Mile 
Creek,  near  Tonawanda,  NY 
Sodus  Bay  4th  of  July  Fireworks 
Sponsor:  Sodus  Bay  Historical  Society 
Date:  Early  July 

Location:  Lake  Ontario,  Sodus  Bay.  near 
Sodus  Point,  NY 

Group  Detroit,  MI: 

Bay  City  Fireworks  Display 
Sponsor:  Bay  Qty  Fraternal  Order  of 
Police,  Lodge  103 
Date:  Early  July 

Location:  Saginaw  River,  between  Veterans 
Memorial  Bridge  and  the  River  Walk 
Pier,  near  Bay  City,  MI. 

Bay  Harbor  Charity  Classic 
Sponsor:  Harbor  Yacht  Sales 
Date:  Late  August 

Location:  Saginaw  Bay,  mouth  of  the 
Saginaw  River,  near  Saginaw,  MI 
Budweiser  APBA  Gold  Cup  Race 
Sponsor:  Spirit  of  Detroit  Association 
Date:  Early  June 

Location:  Detroit  River,  between  Belle  Isle 
and  the  U.S.  shoreline,  near  Detroit,  MI 
Buick  Watersports  Weekend 
Sponsor:  Adore  Ltd.  and  APBA 


Date:  Late  July 

Location:  Saginaw  River,  between  the 
Liberty  and  Veterans  Memorial  bridges, 
near  Bay  City,  MI 
Qeveland  National  Air  Show 
Sponsor:  Cleveland  National  Air  Show 
Date:  Labor  Day  Weekend 
Location:  Lake  Erie  and  Cleveland  Harbor, 
near  Geveland,  OH 
Cleveland  Superboat  Grand  Prix 
Sponsor:  Ohio  Superboat  Grand  Prix  Inc 
Etate:  Mid  August 

Location:  Lake  Erie,  Cleveland  Harbor,  near 
Cleveland,  OH 
Detroit  Grand  Ifrix 

Sponsor:  Detroit  Renaissance  Foundation 
Date:  Early  June 

Location:  Detroit  River,  off  Belle  Isle,  near 
Belle  Isle.  MI 
Flatsfest 

Sponsor:  Flats  Riverfest  Corporation 
Elate:  Late  July 

Location:  Cuyahoga  River,  Conrail  Railroad 
Bridge  at  Mile  0.8  above  the  mouth  of  the 
river  to  the  Eagle  Avenue  Bridge,  near 
Cleveland,  OH 
Huron  Water  Festival 
Sponsor:  Huron  Festivals,  Inc. 

Date:  Mid  July 

Location:  Huron  River,  Huron  Inner  Light 
and  the  Huron  Inner  East  Light  to  the 
U.S.  Highway  6  bridge,  near  Huron,  OH 
International  Bay  City  River  Roar 
Sponsor:  Bay  City  River  Roar,  Inc. 

Date:  Late  June 

Location:  Saginaw  River,  between  the 
Liberty  and  Veterans  Memorial  bridges, 
near  Bay  City,  Ml 

International  Freedom  Festival  Fireworks 
Sponsor:  Detroit  Renaissance  Foundation 
Date:  Late  June 

lxx:ation:  Detroit  River,  between  Hart  Plaza 
and  Cobo  Arena,  near  E)etroit,  MI 
International  Freedom  Festival  Tug  Across 
the  River 

Sponsor:  Detroit  Renaissance  Foundation 
Date:  Late  June 

Location:  Detroit  River,  Hart  Plaza  to 
Windsor  Riverfront,  near  Detroit,  Ml 
Quake  on  the  Loke 

Sponsor:  Lake  St.  Clair  Offshore  Racing 
Association 
Date:  Early  August 

Location:  Lake  St.  Gair,  between  Point 
Huron  and  Masonic  Boulevard,  near  St. 
Clair  Shores,  MI 
Sandusky  Bay  Challenge 
Sponsor:  Great  Lakes  Offshore  Powerboat 
Racing  Association 
Date:  Late  May 

Location:  Lake  Erie,  Sandusky  Bay,  near 
Sandusky,  OH 

Thunder  on  the  River  Hydroplane  Race 
Sponsor  Toledo  Prop  Spinners 
Date:  Late  August 

Location:  Maumee  River,  between  the  - 
Martin  L.  King  and  Anthony  Wayne 
bridges,  near  Toledo,  OH 
Toledo  4tb  of  July  Fireworks 
Sponsor:  Gty  of  Toledo 
Date:  Early  July 

Location:  Maumee  River,  between  the 
Cherry  and  Anthony  Wayne  bridges, 
near  Toledo,  OH 
Toledo  International  Grand  Prix 
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Sponsor.  City  of  Toledo,  Toledo 
International  Grand  Prix  and  Greater 
Toledo  Marketing  Group 
Date:  Late  May 

Location:  Maumee  River,  between  the 
Cherry  Street  Bridge  and  the  Anthony 
Wayne  Bridge,  near  Toledo,  OH 
Toledo  Labor  Day  Fireworks 
Sponsor.  Reams  Broadcasting  Corporation 
Date:  Early  September 
Location:  Maumee  River,  between  the 
Cherry  and  Anthony  Wayne  bridges, 
near  Toledo,  OH 

Croup  Sault  Ste.  Marie,  MI: 

Bridgefest  Regatta 
Sponsor.  Bridgefest  Committee 
Date:  Mid  June^ 

Location:  Keweenaw  Waterway,  near 
Houghton,  MI 

Duluth  Fourth  Fast  Fireworks 
Sponsor.  Office  of  the  Mayor,  Duluth,  MN 
Date:  Early  July 

Location:  Duluth  Harbor  Basin  Northern 
Section,  near  Duluth,  MN 
Festival  USA  Fireworks 
Sponsor:  Superior  Area  Chamber  of 
Commerce 
Date:  Early  July 

Location:  Duluth  Superior  Harbor,  off 
Barker’s  Island,  near  Superior,  WI 
July  4th  Fireworks 
Sponsor:  City  of  Sault  Ste.  Marie,  MI 
Date:  Early  July 

Location:  St.  Marys  River,  Sault  Ste.  Marie 
Locks,  near  Brady  Park,  Sault  Ste.  Marie, 
MI 

National  Cherry  Festival  Blue  Angels  Air 
Demonstration 

Sponsor:  National  Cherry  Festival  Inc. 

Date:  Early  July 

Location:  L^e  Michigan,  Western  Arm  of 
Grand  Traverse  Bay,  near  Traverse  City, 
MI 

Croup  Crand  Haven,  Ml: 

Coast  Guard  Festival  Fireworks 
Sponsor:  Grand  Haven  Coast  Guard 
Festival,  Inc, 

Date:  Early  August 

Location:  Grand  River,  near  Grand  Haven, 
MI 

Grand  Haven  Area  Jaycees  Annual  4th  of  July 
Fireworks  Display 
Sponsor:  Grand  Haven  Area  Jaycees 
Date:  Early  July 

Location:  Grand  River,  near  Grand  Haven, 
MI 

Offshore  Challenge 

Sponsor:  Michigan  Offshore  Powerboat 
Racing  Association 
Date:  Late  June 

Location:  Lake  Michigan,  off  South  Haven, 
MI 

Spirit  of  America  Offshore  Grand  Prix 
Sponsor:  Grand  Isle  Marina 
Date:  Mid  August 

Location:  Lake  Michigan,  off  Grand  Haven, 
MI 

Tulip  Time  Fireworks  and  Water  Ski  Show 
Sponsor:  Holland  Tulip  Time  Festival  Inc. 
Date:  Early  May 

Location:  Lake  Michigan,  Holland  Harbor, 
near  Holland,  Ml 
Tulip  Time  Water  Ski  Show. 

Sponsor:  Holland  Tulip  Time  Festival  Inc. 


Date:  Mid  May 

Location:  Lake  Michigan,  Holland  Harbor, 
near  Holland,  MI 

Croup  Milwaukee,  WI: 

Chicago  Air  and  Water  Show 
Sponsor  Chicago  Park  District 
Diate:  Mid  August 

Location:  Lake  Michigan,  off  North  Avenue 
Beach,  near  Chicago,  IL 
Festa  Italiana 

Sponsor  The  Italian  Community  Center 
Date:  Mid  July 

Location:  Lake  Michigan,  Milwaukee 
Harbor,  near  Milwaukee,  WI 
Milwaukee  Summerfest 
Sponsor:  Milwaukee  World  Festival,  Inc. 
Date:  Late  June  through  early  July 
Location:  Lake  Michigan,  Milwaukee 
Harbor,  near  Milwaukee,  WI 
Racine  on  the  Lakefront  Airshow 
Sponsor:  Rotary  Cluh  of  Racine 
Date:  Mid  June 

Location:  Lake  Michigan,  Racine  Harbor, 
near  Racine,  WI 
Dated:  July  1, 1993. 

Rudy  K.  Peschel, 

Rear  Admiral,  U.S.  Coast  Cuard,  Commander, 
Ninth  Coast  Cuard  District. 

(FR  Doc.  93-18247  Filed  7-29-93;  8:45  am] 
BILUNQ  cooe  4«10-14-M 


33  CFR  Part  110 

[CQD  09-93-029] 

Special  Anchorage  Area,  Lake  Ontario, 
Sodua  Bay,  NY 

agency:  Coast  Guard,  DOT. 

ACTION:  Interim  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  special  anchorage  area  in 
Sodus  Bay,  Lake  Ontario,  New  York. 
Although  the  area  had  been  previously 
disestablished,  it  has  now  b^ome 
apparent  that  there  is  still  a  significant 
public  need  for  this  Special  Anchorage 
Area.  The  intended  effect  of  this  interim 
rule  and  the  modification  of  the  original 
area  is  to  reduce  risk  vessel  collisions  in 
Sodus  Bay. 

DATES:  This  regulation  becomes 
effective  on  July  30, 1993.  Comments 
must  be  received  on  or  before 
September  13, 1993. 

ADDRESSES:  Comments  and  supporting 
materials  should  be  mailed  or  delivered 
to  Chief,  Aids  to  Navigation  Branch, 
room  2083, 1240  East  Ninth  Street, 
Cleveland,  Ohio,  44199-2060.  Please 
reference  the  name  of  the  proposal  and 
the  docket  number  in  the  heading 
above.  If  you  wish  receipt  of  your 
mailed  comment  to  be  acknowledged, 
please  include  a  stamped  self-addressed 
envelope  or  postcard  for  that  purpose. 
Comments  and  materials  received  will 
be  available  for  public  inspection  at  the 


above  location  horn  9  a.m.  to  3  p.m. 
Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Captain  Roderick  A.  Schultz,  U.S.  Coast 
Cuard,  Chief,  Aids  to  Navigation 
Branch,  Ninth  Coast  Guard  District, 
room  2083, 1240  East  Ninth  Street, 
Cleveland,  Ohio,  44199-2060,  (216) 
522-3990. 

SUPPLEMENTARY  INFORMATION:  On  March 
5, 1993,  the  Coast  Guard  published  a 
final  rule  in  the  Federal  Register  (58  FR 
12539,  March  5, 1993)  which 
disestablished  the  special  anchorage 
area  previously  in  effect  at  Sodus  Bay, 
NY,  and  under  33  CFR  110.86.  Although 
there  had  been  no  comments  on  the 
previous  notice  of  proposed  rulemaking 
for  that  action  (57  FR  47431,  October  16, 
1992),  there  has  been  significant  adverse 
public  comment  since  the 
disestablishment  of  the  anchorage  area. 
Therefore,  the  Coast  Guard  has  decided 
to  reestablish  the  anchorage  area,  in 
modified  form,  by  establishing  an 
EASTERN  and  WESTERN  Section  with 
a  160  foot  approach  to  the  Sodus  Bay 
Marina  Pier.  The  Coast  Guard  is  taking 
this  action  immediately  without 
publication  of  a  notice  of  proposed 
rulemaking  because  it  appears  to  be 
manifestly  in  the  public  interest  under 
5  U.S.C.  553(b),  and  is  making  the  final 
rule  effective  immediately,  under  5 
U.S.C.  553(d),  because  a  special 
anchorage  area  is  a  regulatory  action 
which  merely  grants  an  exemption  from 
other  legal  requirements  (the  Inland 
Navigational  Rules).  However,  because 
this  is  a  final  rule  without  prior  notice, 
further  public  comment  on  this  action  is 
desirable,  and  is  invited.  Persons 
wishing  to  comment  may  do  so  by 
submitting  written  comments  to  the 
office  listed  under  ADDRESSES  in  this 
preamble.  Commenters  should  include 
their  names  and  addresses,  identify  the 
docket  number  of  the  regulations,  and 
give  reasons  for  their  comments.  Based 
on  comments  received,  the  Coast  Guard 
may  further  reconsider  this  action. 

Drafting  Information 

The  drafters  of  this  regulation  are 
Captain  Roderick  A.  Schultz,  U.S.  Coast 
Guard,  Chief,  Ninth  Coast  Guard  District 
Aids  to  Navigation  Branch,  and 
Lieutenant  Karen  E.  Lloyd,  U.S.  Coast 
Guard,  project  attorney.  Ninth  Coast 
Guard  District  Legal  Office. 

Discussion  of  Proposed  Regulations 

A  "special  anchorage  area"  is  an  area 
on  the  water  in  which  vessels  less  than 
20  meters  (approximately  65  feet,  7.4 
inches)  in  length  are  allowed  to  anchor 
without  displaying  the  navigation  lights 
which  are  otherwise  required  for 
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anchored  vessels  under  Rule  30  of  the 
Inland  Navigations  Rules,  codified  at  33 
U.S.C  2030.  When  the  Coast  Guard 
recently  disestablished  the  anchorage 
area  previously  established  at  Sodus 
Bay,  NY,  there  were  two  reasons  for 
doing  so.  First,  it  appeared  that  use  of 
the  area  had  chang^,  and  there  was  less 
need  for  a  special  anchorage  area 
because  of  newly  constructed  piers. 

Also,  it  appeared  that  there  was  greater 
danger  of  collision  with  unlight^ 
vessels  becaiise  of  increased  congestion 
and  background  lighting  in  the  area. 
Since  the  disestablishment  of  the  area, 
it  has  become  clear  from  the  adverse 
public  conunent  received  that  the  first 
rationale  was  incorrect  In  fact,  it  is  now 
apparent  that  there  is  still  a  significant 
public  need  for  this  special  anchorage 
area.  The  Coast  Guard  remains 
concerned  about  the  increased 
congestion  and  backgroimd  lighting  in 
the  area.  For  that  reason,  the 
configuration  of  the  area  being 
reestablished  is  being  modifi^  to  lessen 
that  danger. 

Federalism  Implications 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  it  has  been  determined  that  the 
rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
These  regulations  do  not  impose  any 
new  regulatory  requirements  in  an  area 
not  heretofore  regulated  by  the  Federal 
Govenunent,  and  do  not  impose  any 
requirements  or  restrictions  on  State  or 
local  authorities. 

Envirmunent 

The  Coast  Guard  has  considered  the 
environmental  impact  of  these 
regulations  and  concluded  that  under 
section  2.B.2.C  of  Coast  Guard 
Conunandant  Instruction  M16475.1B, 
they  are  categorically  excluded  firom 
furffier  environmental  documentation. 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to  be 
non-major  under  Executive  Order  12291 
on  Federal  Regulation  and 
nonsignificant  imder  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR 11034  of  February  26, 
1979).  The  impact  of  these  regulations  is 
expected  to  be  minimal,  and  the  Coast 
Guard  therefore  certifies  that,  if 
adopted,  they  will  have  significant 
economic  impact  on  a  sul^antial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq. 


Collection  (^Information 

These  regulations  will  impose  no 
collection  of  information  requirements 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq. 

List  of  Subjects  in  33  CFR  Part  110 

Anchorage  grounds.  Navigation 
(water). 

Final  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  amends  part  110  to  of  title 
33,  Code  of  Federal  Regulations,  as 
follows: 

PART  11(>-[AnMn<tod] 

1.  The  authority  citation  for  part  110 
continues  to  read  as  follows; 

Authority:  33  U.S.C.  471,  2030, 2035  and 
2071;  49  CFR  1.46  and  33  CFR  1.05-l(g). 
Section  110.1a  and  each  section  listed  in 
110.1a  are  also  issued  under  33  U.S.C.  1223 
and  1231. 

2.  In  part  110,  a  new  $  110.86  is  added 
to  read  as  follows: 

i  110.86  Sodus  Bay.  NY. 

The  water  area  in  Sodus  Bay,  New 
York,  south  of  Sand  Point,  two  separate 
sections,  enclosed  by: 

(a)  Eastern  Section,  beginning  at  a 
point  on  the  shoreline  at: 

Latitude  Longitude 

43“15'58.1"  N  .  076'‘58'34.0"  W,  to 

43®15'51.9"  N  .  076“58'33.5''  W,  to 

43*15'53.5"  N  .  076*58'47.5''  W,  to 

43*16'01.8'' N  .  076*58'43.0"  W, 

thence  along  the  natural  shoreline  and 
structures  to: 

43*15'58.1"N  .  076®58'34.0"  W. 

(b)  Western  Section,  beginning  at  a 
point  on  the  shoreline  at: 

Latitude  Longitude 

43'‘16'02.5"  N  .  076'‘58'45.0"  W,  to 

43'>15'54.0"  N  .  076'’58'50.0"  W,  to 

43*15'54.8"N  .  076“59'00.1"  W,  to 

43‘’16'07.0"  N  .  076*’59'47.0"  W, 

thence  along  the  natural  shoreline  and 
structures  to; 

43‘’16'02.5"  N  .  076*58'45.0"  W. 

Dated:  July  21, 1993. 

Rudy  K.  Peschel, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Ninth  Coast  Guard  District. 

[FR  Doc.  93-18242  Filed  7-29-93;  8:45  am) 
BILUNO  C(X)E  4eiO-14-M 


33  CFR  Part  165 

[COPT  St  Louis  Regulation  93-029] 

RIN2115-AA97 

Safety  Zona  Regulations;  Upper 
Mieeiseippi  River  Basin 

agency:  Coast  Guard.  DOT. 

ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  two  safety  zones  on  the 
Mississippi  River.  These  regulations  are 
needed  to  control  vessel  traffic  in  the 
regulated  areas  to  prevent  further  wake 
damage  to  levees  and  property  along  the 
river.  The  regulations  will  re^ct 
general  navigation  in  the  regulated  areas 
for  the  safety  of  vessel  traffic  and  the 
protection  of  life  and  property  along  the 
river. 

EFFECTIVE  DATES:  These  regulations  are 
effective  on  July  20. 1993  and  will 
terminate  on  August  15, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

LTJG  Paul  Barragan,  Operations  Officer, 
Captain  of  the  Port,  St.  Loms,  Missouri 
at  (314)  539-3823. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  these  regulations  are 
LTJG  Paul  Barragan.  Project  Offi(»r, 
Marine  Safety  Office.  St.  Louis.  Missouri 
and  LCDR  A.O.  Denny,  Project  Attorney, 
Second  Coast  Guard  District  Legal 
Office. 

Regulatory  History 

In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  has  not 
been  published  for  these  regulations  and 
good  cause  exists  for  making  them 
effective  in  less  than  30  days  from  the 
date  of  publication.  Following  normal 
rulemal^g  procedures  would  have 
been  impracticable.  Specifically,  the 
recent  rainfall  in  the  Upper  Mississippi 
drainage  area  has  caused  imanticipated 
flood  conditions  on  the  Mississippi 
River  leaving  insufficient  time  to 
publish  a  notice  of  proposed 
rulemaking.  The  Coast  Guard  deems  it 
to  be  in  the  public’s  best  interest  to 
issue  regulations  without  waiting  for  a 
comment  period  since  the  flood 
conditions  are  presenting  immediate 
hazards. 

Background  and  Purpose 

The  Upper  Mississippi  River  and  its 
tributaries  have  been  suftering  from 
high  water  conditions  for  more  than  140 
days.  This  has  contributed  to  unusually 
wet  conditions  along  the  river  with  the 
resultant  softening  of  the  earth  levees 
which  protect  the  adjacent  lowlands. 
The  recent  rainfall  over  the  midwest 
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pushed  the  rivers  above  the  flood  stage, 
setting  records  for  high  water.  As  a 
result,  the  waters  of  the  Mississippi 
River  have  overflowed  its  banks  and 
some  levees  in  the  area  have  failed.  The 
Army  Corps  of  Engineers  has  reported 
that  additional  levees  will  erode, 
presenting  an  imminent  danger  to 
ongoing  flood  relief  efforts  and  to  life 
and  property  along  the  river,  if  they  are 
subjected  to  wakes  from  passing  vessels. 

The  present  flood  conditions  also 
present  a  hazard  to  navigation  in  that 
the  area’s  rivers  are  filled  with  a  mass 
of  trees  and  other  debris  which  have 
been  washed  from  the  river  banks  and 
immdated  lowlands,  once  visible 
obstructions  to  navigation  are  now 
submerged,  river  currents  are  not 
following  normal  patterns,  and 
insufficient  clearances  exist  for  vessels 
to  pass  mider  certain  bridges.  Taken  as 
a  whole,  these  conditions  present 
hazards  which  greatly  hinder  the  safe 
navigation  of  recreational  and 
commercial  traffic. 

The  Mississippi  River  crested  on 
Sunday,  July  18, 1993  at  46.9  feet, 
establishing  a  record.  The  Army  Corps 
of  Engineers  anticipates  that  it  may  take 
another  four  to  six  weeks  for  the  waters 
to  recede  to  normal  levels. 

With  the  addition  of  these  regulations 
to  those  which  have  already  been  issued 
by  the  Captain  of  the  Port,  St.  Louis  and 
by  the  Captain  of  the  Port.  Pacucah,  the 
Upper  Mississippi  River  is  closed  from 
mile  0.0  UMR  to  mile  636.0  UMR. 

Regulatory  Evaluation 

This  regulation  is  not  major  luider 
Executive  C3rder  12291  and  not 
significant  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR 11040;  February  26, 
1979],  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  and  it  contains 
no  collection  of  information 
requirements.  A  full  regulatory  analysis 
is  unnecessary  because  the  Coast  Guard 
expects  the  impact  of  this  regulation  to 
be  minimal  when  compared  to  the 
overriding  nature  of  the  damage  which 
the  flood  conditions  on  the  western 
rivers  has  caused  and  is  expected  to 
produce.  To  avoid  any  unnecessary 
adverse  economic  impact  on  businesses 
which  use  the  river  for  commercial 
purposes.  Captain  of  the  Port,  St.  Louis, 
Missouri  will  monitor  river  conditions 
and  will  terminate  the  safety  zones  for 
specific  areas  as  river  conditions  allow. 

Federalism  Assessment 

Under  the  principles  and  criteria  of 
Executive  Order  12612,  this  regulation 
does  not  raise  sufficient  federalism 


implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  preparation  of  an 
environmental  impact  statement  is  not 
necessary  because  the  regulation  is 
categorically  excluded  fircm  further 
environmental  documentation.  The 
regulation  serves  to  avoid  further 
damage  to  the  environment  beyond  that 
which  will  result  fiom  naturally 
occuring  flood  conditions.  A  Categorical 
Exclusion  Determination  has  been 
prepared  and  placed  in  the  rulemaking 
docket. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Security  measures.  Vessels. 
Waterways. 

Temporary  Regulation 

In  consideration  of  the  foregoing, 
subpart  C  of  part  165  of  title  33,  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

PART  165— {AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
49  CFR  1.46  and  33  CFR  1.05-l(g).  6.04-1, 
6.04-6,  and  160.5. 

2.  A  temporary  §  165.T02-60  is 
added,  to  read  as  follows: 

§  1 65.T02-60  Safety  zone:  Upper 
Mississippi  River  Basin. 

(a)  Location.  The  Mississippi  River 
between  mile  55.3  and  179  and  between 
mile  181.5  and  200.8  are  established  as 
safety  zones. 

(b)  Effective  Dates.  This  section 
becomes  effective  on  July  20. 1993  and 
will  terminate  on  August  15, 1993. 

(c)  Regulations.  The  general 
regulations  under  §  165.23  of  this  part 
which  prohibit  entry  into  the  described 
zones  without  authority  of  the  Captain 
of  the  Port  apply. 

(d)  The  Captain  of  the  Port,  St.  Louis. 
Missouri  will  notify  the  maritime 
commimity  of  river  conditions  affecting 
the  areas  covers  by  these  safety  zones  by 
Marine  Safety  Information  Raffio 
Broadcast  on  VHF  Marine  Band  Radio, 
Channel  22  (157.1  MHZ). 

Dated:  July  20, 1993. 

Scott  P.  Cooper, 

Commander,  U.S.  Coast  Guard,  Captain  of 
the  Port,  St.  Louis,  Missouri. 

[FR  Doc  93-18246  Filed  7-29-93;  8:45  am] 
BIUING  C006  4eiO-14-M 


33  CFR  Part  165 
[CGO01  93-093] 

Safety  Zona;  Hartford,  CT  Triathlon, 
Connecticut  River 

agency:  Coast  Guard.  DOT. 

ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  in  the 
Connecticut  River  at  Riverside  Park, 
Hartford,  CT  on  August  8, 1993.  This 
safety  zone  is  needed  to  protect 
participating  athletes  and  the  maritime 
community  from  possible  hazards 
associated  with  approximately  1500 
athletes  competing  in  the  swimming 
portion  of  the  Hartford  Triathlon.  Entry 
into  this  zone  is  prohibited  imless 
authorized  by  the  Captain  of  the  Port, 
Long  Island  Sound. 

EFFECTIVE  DATE:  This  regulation  is 
effective  from  7:15  a.m.  through  9:30 
a.m.  on  August  8, 1993  imless 
terminated  sooner  by  the  Captain  of  the 
Port. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  T.  V.  Skuby, 
Chief  of  Port  Operations,  Captain  of  the 
Port.  Long  Island  Sound  at  (203)  468- 
4464. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  notice  are  LCDR 
T.  V.  Skuby.  project  officer  for  Captain 
of  the  Port.  Long  Island  Sound,  and 
LCDR  J.  Stieb,  project  attorney.  First 
Coast  Guard  District  Legal  Office. 

Regulatory  History 

As  authorized  by  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
publication.  Due  to  the  date  the 
application  was  received,  there  was  not 
sufficient  time  to  publish  proposed 
rules  in  advance  of  the  event  or  to 
provide  for  a  delayed  efiective  date. 

This  event  is  being  held  on  behalf  of 
Riverfront  Recapture,  Inc.  It  is  a 
nonprofit  organization  working  to  regain 
public  access  for  Greater  Hartford  on  the 
Connecticut  River  through  recreational 
vessel  activities,  festivals  and  other 
commimity  activities.  The  City  of 
Hartford  is  actively  promoting  this  event 
and  has  already  taken  regulatory  action 
in  support  of  it.  Publishing  a  NPRM  and 
delaying  the  date  of  the  event  would  be 
contrary  to  the  public  interest  since 
immediate  action  is  needed  to  respond 
to  any  potential  hazards  and  to  support 
the  eftorts  taken  by  the  City  of  Hartford 
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government  which  is  supporting  this 
event 

Background  and  Puixmmw 

On  July  8, 1993,  the  sponsor,  CAT 
Sports,  Inc.,  Carlsbad.  CA  requested  that 
a  two  hour  safety  zone  be  established  on 
the  Connecticut  River  at  Riverside  Park, 
Hartford,  CT.  This  request  is  to  protect 
athletes  during  the  swimming  portion  of 
the  Hartford  l^athlon.  The  Hartford 
Triathlon  is  a  major  athletic  event  with 
over  1500  competing  athletes  from  30 
states.  It  is  being  held  on  behalf  of 
Riverfront  Recapture,  Inc.  The  City  of 
Hartford  is  supporting  this  event  and 
has  taken  re^latory  action  to  close 
recreational  boating  ramps  in  the  area. 
This  Coast  Guard  regulatory  action 
supports  their  efforts  to  promote  the 
safety  of  the  maritime  community  and 
the  participating  athletes  during  this 
event. 

The  Coast  Guard  is  establishing  a 
safety  zone  bum  7:15  a.m.  to  9:30  a.m. 
on  August  8, 1993  for  this  event.  This 
zone  is  required  to  protect  the  maritime 
community  and  the  participating 
athletes  from  the  dangers  and  potential 
hazards  to  navigation  associated  with 
approximately  1500  athletes  competing 
in  the  swimming  portion  of  the  Hartford 
Triathlon.  With  1500  athletes  swimming 
competitively  in  the  confined  waters  of 
the  Connecticut  River,  any  boating 
traffic  not  associated  with  the  event, 
either  recreational  or  commercial, 
would  create  a  major  risk  of  injury.  The 
zone  covers  all  waters  of  the 
Connecticut  River  between  the  Bulkeley 
Memorial  US  44  Bridge  (river  mile  52.0) 
and  the  Hartford-E  Hartford  Conrail 
Bridge  (river  mile  52.7).  There  is  no 
commercial  traffic  north  of  the  Bulkeley 
Memorial  Bridge.  The  City  of  Hartford 
will  be  closing  the  small  boat  launching 
ramp  in  Riverside  Park  during  the  event. 
An  alternative  laimching  ramp  is 
available  at  Great  River  Park  in  East 
Hartford. 

Regulatory  Evaluation 

These  regulations  are  not  major  imder 
Executive  Order  12291  and  not 
significant  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR 11040;  February  26, 
1979). 

The  event  will  last  approximately  120 
minutes.  The  short  duration  of  this 
event  will  be  a  minimal  inconvenience 
for  recreational  boaters.  There  are  ample 
alternate  areas  for  recreational  boaters  to 
use  during  this  safety  zone.  The  area 
afiected  by  this  event  receives  no 
commercial  traffic.  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a 
Regulatory  Evaluation  is  unnecessary. 


Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  ffie  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns”  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

For  the  reasons  addressed  under  the 
Regulatory  Evaluation  above,  the  Coast 
Guard  expects  the  impact  of  this 
regulation  to  be  minimal  and  certifies 
under  section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Infonnation 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.) 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612,  and  has  determined  that 
these  regulations  do  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  these 
regulations  and  concluded  that  under 
section  2.B.2.C.  of  Commandant 
Instruction  M16475.1B,  they  are  an 
action  to  protect  public  safety  and  they 
are  categorically  excluded  from  further 
environmental  dociimentation.  A 
Categorical  Exclusion  Determination 
will  be  made  available  in  the  docket. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Final  Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  168— [Amended] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1, 6.04-6  and  160.5; 
49  CFR  1.46. 


2.  A  temporary  §  165.T01-93  is  added 
to  read  as  follows: 

S165.T01-93  Safety  zone;  Hartford,  CT 
Triathlon,  Connecticut  River. 

(a)  Location.  The  following  area  has 
been  declared  a  safety  zone:  All  waters 
of  the  Connecticut  River  between  the 
Bulkeley  Memorial  US  44  Bridge  (river 
mile  52.0)  and  the  Harford-E  Hartford 
Conrail  Bridge  (river  mile  52.7). 

(b)  Effective  date.  This  regulation  is 
effective  from  7:15  a.m.  through  9:30 
a.m.  on  August  8, 1993  unless 
terminated  sooner  by  the  Captain  of  the 
Port. 

(c)  Regulations.  The  general 
regulations  covering  safety  zones 
contained  in  §  165.23  of  this  part  apply. 

Dated;  July  22, 1993. 

Phillip  J.  Heyl, 

Commander,  U.S.  Coast  Guard,  Captain  of 
the  Port,  Long  Island  Sound. 

[FR  Doc.  93-18243  Filed  7-29-93;  8:45  am] 

BILUNO  CODE  4aiO-14-M 

33  CFR  Part  165 
[CGD01  93-085] 

Safety  Zone;  Fireworks  Display, 
Westhampton  Beach,  NY 

agency:  Coast  Guard,  DOT. 

ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  in 
Moneybogue  Bay  at  Westhampton 
Beach,  NY  on  August  20, 1993.  This 
safety  zone  is  needed  to  protect  the 
maritime  community  from  possible 
navigation  hazards  associated  with  a 
fireworks  display.  Entry  into  this  zone 
is  prohibited  unless  authorized  by  the 
Captain  of  the  Port,  Long  Island  Sound. 
EFFECTIVE  DATE:  This  regulation  is 
effective  from  8:45  p.m.  through  9:20 
p.m.  on  August  20, 1993  imless 
terminated  sooner  by  the  Captain  of  the 
Port.  The  rain  date  for  this  event  is 
August  28, 1993  at  the  same  times. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  T.V.  Skuby, 
Chief  of  Port  Operations,  Captain  of  the 
Port,  Long  Island  Soimd  at  (203)  468- 
4464. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  notice  are  LCDR 
T.V.  Skuby,  project  officer  for  Captain  of 
the  Port,  Long  Island  Sound,  and  LCDR 
J.  Stieb,  project  attorney.  First  Coast 
Guard  District  Legal  Office. 

Regulatory  History 

As  authorized  by  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  was  not 
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published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
publication.  The  Coast  Guard  did  not 
receive  from  the  sponsor  the  final 
details  concerning  the  event’s  exact 
location  and  position,  which  are 
essential  information  for  the  purposes  of 
establishing  a  safety  zone,  until  July  13, 
1993.  Publishing  a  NPRM  and  delaying 
the  date  of  the  event  would  be  contrary 
to  the  public  interest  since  the  fireworks 
display  is  for  the  benefit  of  the  public 
and  immediate  action  is  needed  to 
respond  to  any  potential  hazards. 

Background  and  Purpose 

On  June  21, 1993,  the  sponsor,  Ronald 
Feldstein,  Westhampton  Beach,  NY 
requested  that  a  35  minute  fireworks 
display,  laimched  from  a  floating 
platform,  be  permitted  in  the  port  of 
Westhampton  Beach,  in  the  vicinity  of 
Moneybogue  Bay,  Westhampton  Beach, 
NY.  This  zone  is  required  to  protect  the 
maritime  community  from  the  dangers 
associated  with  this  fireworks  display. 
The  zone  covers  all  waters  of 
Moneybogue  Bay  within  a  1200  foot 
radius  of  the  Chesterfield  Associates 
fireworks  barge. 

Regulatory  Evaluation 

These  regulations  are  not  major  under 
Executive  Order  12291  and  not 
significant  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR 11040;  February  26, 
1979). 

The  event  will  last  approximately  35 
minutes.  The  area  affected  by  this  event 
receives  infrequent  commercial  traffic. 
Because  of  the  short  duration  of  the 
event  and  the  extensive  advisories 
which  will  be  made,  commercial 
entities  will  be  able  to  adjust  to  any 
disruptions.  The  Coast  Guard  expects 
the  economic  impact  of  this  proposal  to 
be  so  minimal  that  a  Regulatory 
Evaluation  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  die  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  “Small  entities”  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  “small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

For  the  reasons  addressed  under  the 
Regulatory  Evaluation  above,  the  Coast 
Guard  expects  the  impact  of  this 
regulation  to  be  minimal  and  certifies 
imder  section  605(b)  of  the  Regulatory 


Flexibility  Act  (5  U.S.C.  601  et  seq.)  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 

3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612,  and  has  determined  that 
these  regulations  do  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  these 
regulations  and  concluded  that  under 
section  2.B.2.C.  of  Commandant 
Instruction  M16475.1B,  they  are  an 
action  to  protect  public  safety  and  they 
are  categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination 
will  be  made  available  in  the  docket. 

List  of  Subjects  in  33  CFR  Part  165 
Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Se^rity  measures. 
Waterways. 

Final  Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— (AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1231;  50  U.S.C  191; 
33  CFR  1.05-l(g),  6.04-1, 6.04-6  and  160.5; 
49  CFR  1.46. 

2.  A  temporary  §  165.T01-85  is  added 
to  read  as  follows: 

§  1 65.T01  -65  Safety  zone;  fireworks 
display,  Westhampton  Beach,  NY. 

(a)  Location.  The  following  area  has 
been  declared  a  safety  zone:  All  waters 
of  Moneybogue  Bay  within  a  1200  foot 
radius  of  the  Chesterfield  Associates 
Barge,  the  fireworks  launching  platform, 
which  will  be  located  approximately  in 
the  center  of  Moneybogue  Bay  in 
approximate  position  40®48'05"  N., 
072“38'20"  W. 

(b)  Effective  date.  This  regulation  is 
effective  from  8:45  p.m.  through  9:20 
p.m.  on  August  20, 1993'unless 
terminated  sooner  by  the  Captain  of  the 
Port.  The  rain  date  for  this  project  is 
August  28, 1993  at  the  same  times. 


(c)  Regulations.  The  general 
regulations  covering  safety  zones 
contained  in  §  165.23  of  this  part  apply. 

Dated:  July  21, 1993. 

Phillip  ).  Hcyl, 

Commander,  U.S.  Coast  Guard,  Captain  of 
the  Port,  Long  Island  Sound. 

IFR  Doc.  93-18244  Filed  7-29-93;  8:45  am) 
8ILUNO  CODE  4ei0-14-M 


33  CFR  Part  165 
[CGD01-93-063] 

Safety  Zone;  Mount  Hope  Bay,  Rl 

agency:  Coast  Guard.  DOT. 

ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  temporary  safety  zones  in 
Mount  Hope  Bay  in  the  vicinity  of  Fall 
River.  MA.  for  activities  associated  with 
Fall  River  Celebrates  America  1993. 
Safety  zones  will  be  established  for  two 
events  during  the  weekend,  for  the  tall 
ships  parade  on  Friday,  August  13, 

1993,  and  for  the  fireworks  display  the 
evening  of  August  14. 1993.  These 
safety  zones  are  needed  to  promote  the 
safe  navigation  of  vessels  in  Mount 
Hope  Bay  in  anticipation  of  an 
increased  volume  of  traffic  due  to 
spectator  craft  attending  the  events. 
EFFECTIVE  DATE:  The  safety  zone  for  the 
tail  ships  parade  will  be  in  effect 
between  the  hours  of  5:30  and  6:30  p.m. 
on  August  13. 1993,  or  until  each  parade 
vessel  is  safety  moored.  The  safety  zone 
for  the  fireworks  display  will  be  in 
effect  between  the  hours  of  8:30  p.m. 
and  10  p.m.  on  August  14, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  LT 
T.  Burke  of  Marine  Safety  Field  O  ffice 
New  Bedford  at  (508)  999-0072. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  regulation  are 
Lieutenant  Tina  Burke,  Project  Manager 
for  the  Coast  Guard  Captain  of  the  Port 
Providence,  and  Lieutenant  Commander 
Stieb,  Project  Counsel  for  the  First  Coast 
Guard  District  Legal  Office. 

Regulatory  History 

As  authorized  by  5  U.S.C.  533,  a 
NPRM  was  not  published  for  this 
regulation  and  good  cause  exists  for 
making  it  effective  in  less  than  30  days 
after  Federal  Register  publication. 
Publishing  a  NPRM  and  delaying  the 
events  would  be  contrary  to  die  public 
interest  since  the  tall  ships  parade  and 
the  fireworks  display  are  important 
events  during  the  Fall  River  Celebrates 
America  festival. 
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Background  and  Purpose 

Fall  River  Celebrates  America  is  a 
festival  held  annually  in  Fail  River,  MA, 
which  entails  several  events  through  the 
entire  weekend.  This  year’s  celebration 
will  be  held  August  13-14, 1993.  The 
regulated  events  include  a  parade  of  tall 
ships  through  Mount  Hope  Bay  to  the 
Fail  River  State  Pier  and  a  fireworks 
display  in  Mount  Hope  Bay.  The 
celebration  is  an  important  event  for  the 
town  of  Fall  River  as  its  draws 
numerous  people  to  the  area  for  the 
weekend,  increasing  tourism  and 
economically  benefiting  the  town. 

The  Coast  Guard  is  establishing 
temporary  safety  zone  regulations  in 
Mount  Hope  Bay  for  the  period  August 
13-14, 1993.  These  safety  zones  are 
necessary  to  control  vessel  movements 
during  the  various  events  in  order  to 
ensure  the  safety  of  event  participants, 
spectator  craft,  and  other  vessels 
transiting  the  waterway.  They  are 
necessary  in  light  of  the  limited  size  of 
the  affected  waterway  and  the  expected 
number  of  spectator  craft  (more  than 
200  for  each  event),  which  will  greatly 
increase  the  congestion  in  the  waterway 
and  create  a  larger  potential  for  marine 
accidents. 

Regulated  Events 

1.  Tall  Ships  Parade,  August  13, 1993 

The  parade  of  tall  ships  provides  the 
kickoff  for  the  Fall  River  Celebrates 
America  festival.  The  parade  is 
significant  because  it  allows  the  public 
to  view  the  tall  ships  under  sail  before 
they  moor  in  Fall  River  for  the  weekend. 
Approximately  nine  tall  ships  are 
expected  to  participate  in  the  parade. 
These  ships  will  muster  just  north  of  the 
Mount  Hope  Bridge  and  will  transit  the 
Mount  Hope  Bay  Channel,  from  the 
Mount  Hope  Bay  Junction  Lighted  Gong 
Buoy  "MH”  (li^t  list  number  18790)  to 
the  Fall  River  State  Pier.  The  parade  is 
scheduled  to  take  place  between  5:30 
p.m.  and  6:30  p.m.  The  Coast  Guard  is 
establishing  a  moving  safety  zone,  fi'om 
200  yards  ^ead  of  the  lead  vessel  in  the 
parade,  to  100  yards  astern  of  the  last 
vessels  in  the  parade,  and  200  yards 
abeam  of  each  parading  vessel.  This 
safety  zone  will  be  in  effect  for  the 
duration  of  the  parade  until  each  parade 
vessel  is  safely  moored.  This  zone  is 
needed  to  protect  recreational  boaters 
from  the  hazards  which  are  present 
when  tall  ships  maneuver  in  restricted 
waters. 

Implementation  of  this  zone  will  close 
the  main  shipping  channel  of  Mount 
Hope  Bay  to  navigation  by  deep  draft 
vessels  while  the  zone  is  in  e^ect.  Entry 
into  the  moving  safety  zone  is 


prohibited  unless  authorized  by  the 
Captain  of  the  Port  (COTP)  Providence. 

2.  Fireworks,  August  14,  1993 

On  the  evening  of  August  14, 1993, 

Fall  River  Celebrates  America  will  be 
sponsoring  a  fireworks  display  in  Movmt 
Hope  Bay,  in  the  vicinity  of  Mount 
Hope  Bay  Channel  Buoy  17.  The 
fireworks  barge  will  be  anchored  in 
approximate  position  41®42'42"N, 
71®09'52"  W.  The  fireworks  are 
scheduled  to  take  place  between  9:15 
and  10  p.m.  The  Coast  Guard  will 
establish  a  safety  zone  between  8:30 
p.m.  and  10  p.m.,  in  Mount  Hope  Bay 
to  encompass  the  area  of  water  within 
a  three  hundred  (300)  yard  radius 
around  the  fireworks  barge.  This  safety 
zone  is  needed  to  protect  fireworks 
barges  and  attending  tugs,  spectator 
craft,  and  other  vessels  or  personnel  in 
the  area,  from  the  hazards  associated 
with  explosive-laden  barges  and  the 
display  itself.  Implementation  of  this 
zone  will  close  the  main  shipping 
channel  of  the  Mount  Hope  Bay 
Channel  to  navigation  by  deep  draft 
vessels  while  the  zone  is  in  effect. 

Regulatory  Evaluation 

This  proposal  is  not  major  under 
Executive  Order  12291  and  not 
significant  under  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040;  February  26, 
1979).  The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  Regulatory  Evaluation 
is  unnecessary.  The  Coast  Guard  expects 
the  economic  impact  of  this  proposal  to 
be  minimal  because  these  regulations 
will  be  in  effect  only  for  small  segments 
of  a  two  day  period,  specifically  for  one 
hour  on  August  13, 1993,  and  for  one 
hour  and  a  half  on  August  14, 1993.  The 
fact  that  the  time  periods  for  the  safety 
zones  are  limited,  as  well  as  the  advance 
notice  given  to  pilots,  vessel  agents,  and 
waterfront  facilities  in  the  area,  will 
allow  vessel  traffic  to  schedule  transits 
around  the  planned  activities  with 
minimal  hardship.  The  entities  most 
likely  to  be  affected  are  large 
commercial  ships  and  barges  in  or 
outbound  from  Fall  River  terminals, 
fishing  vessels,  and  recreational  vessels. 
Only  a  limited  number  of  large 
commercial  vessels,  approximately  four 
or  five,  transit  the  impacted  waters  per 
week.  Because  of  their  limited  number 
and  the  advance  notice  given,  these 
vessels  will  not  be  heavily  impacted. 
Fishing  and  recreational  vessels  have 
shallow  drafts  such  that  they  are  able  to 
transit  the  waters  around  the  regulated 
areas.  These  vessels  have  alternate 
routes  available  outside  the  main 
shipping  channel  and  outside  the  safety 


zones  in  which  they  may  transit  or 
conduct  operations.  Furthermore,  in  the 
case  of  the  tall  ships  parade  safety  zone, 
vessels  will  be  able  to  transit  the  area  as 
soon  as  the  moving  zone  passes. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.],  the  Coast  Gueu'd 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

For  the  reasons  discussed  in  the 
Regulatory  Evaluation,  the  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  minimal  on  all  entities.  Therefore, 
the  Coast  Guard  certifies  under  section 
605(b)  of  the  Regulatory  Flexibility  Act 
(5  U.S.C.  et  seq.)  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.) 

Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  ki  accordance  with  the 
principals  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implication  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that  under  section 
2.B.2.C  of  Commandant  Instruction 
M16475.1B,  this  is  an  action  under 
Coast  Guard  statutory  authority  to 
protect  safety  and  is  categorically 
excluded  fi'om  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  will  be  made  available  in 
the  docket. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Final  Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 


Federal  Register  /  Vol.  58,  No.  145  /  Friday,  July  30,  1993  /  Rules  and  Regulations 


40745 


PART  165— (AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows; 

Authority:  33  U.S.C.  1231;  SO  USC  191;  33 
CFR  1.05-l(g),  6.04-1,  6.04-6  and  160.5,  49 
CFR  1.46. 

2.  A  temporary  §  165.T01-63  is  added 
to  read  as  follows: 

S  165.T01-63  Safety  zone:  Mount  Hope 
Bay,  Rl. 

(a)  Location. 

(1)  Tall  ship  safety  zone:  While 
transiting  Mount  Hope  Bay.  RI,  a 
moving  safety  zone  around  the  Fall 
River  Celebrates  America  tall  ships 
parade,  extending  a  distance  of  two 
himdred  (200)  yards  ahead  of  the  lead 
vessel  in  the  parade  to  one  hundred 
(100)  yards  astern  of  the  last  vessel  in 
the  parade,  and  two  himdred  (200) 
yards  abeam  of  each  parading  vessel. 

The  zone  of  enforcement  will  be 
initiated  at  Mount  Hope  Bay  Junction 
Lighted  Gong  Buoy  MH  (LL  18790),  the 
start  of  the  parade,  and  will  end  at  the 
State  Pier,  Fall  River,  MA,  after  each 
parading  vessel  is  safely  moored. 

(2)  Fire  works  safety  zone:  The  area 
within  a  three  hundred  (300)  yard 
radius  around  the  fireworks  barge, 
anchored  in  approximate  positions 
4T»42'42"  N,  71‘’09'52"  W,  in  the 
vicinity  of  Mount  Hope  Bay  Channel 
Buoy  17. 

(b)  Effective  date. 

(1)  Tall  ship  safety  zone:  This 
regulation  is  efiective  at  5:30  p.m.  on 
August  13, 1993,  and  terminates  at  6:30 
p.m.  on  August  13, 1992,  or  when  each 
parade  vessel  is  safely  moored. 

(2)  Fireworks  safety  zone:  This 
regulation  is  effective  while  the  Fall 
River  Celebrates  America  fireworks  are 
in  progress,  between  the  hours  of  8:30 
p.m.  and  10  p.m.  on  August  14, 1993, 
unless  terminated  sooner  by  the  Captain 
of  the  Port  Providence. 

(c)  Regulations.  The  general 
regulations  governing  safety  zones 
contained  in  165.23  apply. 

Dated:  )uly  16, 1993. 

H.  D.  Robinson, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port. 

(FR  Doc.  93-18245  Filed  7-29-93;  8:45  am) 
BUJJNO  CODE  4010-14-11 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part*  2  and  14 
RIN  290&-AG57 

Delegationa  of  Authority;  Federal  Tort 
Claima 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  Regulation. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  amending  its  regulations 
to  delegate  to  the  VA  General  Counsel 
and  designees  the  authority  to  adjust, 
determine,  compromise,  and  settle  a 
claim  imder  the  Federal  Tort  Claims  Act 
where  the  amount  of  settlement  does 
not  exceed  $200,000.  This  authority  was 
granted  to  the  Secretary  pursuant  to  38 
U.S.C.  515,  28  U.S.C.  2672,  and  28  CFR 
appendix  to  part  14.  The  previous 
authority  was  limited  to  $25,000  by  28 
U.S.C.  2672  and  subsequently  increased 
to  $100,000  by  28  CFR  appendix  to  part 
14.  This  amendment  will  facilitate 
processing  of  claims  under  the  Federal 
Tort  Claims  Act  in  a  more  timely 
manner. 

EFFECTIVE  DATE:  July  22, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  E. 
Douglas  Bradshaw,  Jr.,  Deputy  Assistant 
General  Counsel  (021B),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  (202)  523-3207. 
SUPPLEMENTARY  INFORMATION:  Section 
203  of  the  Veterans  Benefits  and 
Services  Act  of  1988  (Pub.  L.  100-322) 
added  section  515  to  title  38,  United 
States  Code,  permitting  the  Secretary  to 
settle  tort  claims  not  exceeding  an 
amount  to  be  delegated  by  the  Attorney 
General,  with  the  delegation  not  to 
exceed  the  maximum  delegated  to  the 
United  States  Attorneys.  A  similar 
provision  was  added  to  28  U.S.C.  2672 
by  the  Administrative  Dispute 
Resolution  Act,  Public  Law  101-552.  In 
1988,  the  Attorney  General  delegated 
$100,000  in  settlement  authority  to  the 
Secretary.  The  Attorney  General  has 
now  delegated  to  the  Secretary  an 
increase  in  settlement  authority  to  an 
amount  not  to  exceed  $200,000. 

This  amendment  to  38  CFR  2.6(e)(1) 
delegates  to  the  General  Counsel. 

Deputy  General  Counsel,  Assistant 
General  Counsel  (Professional  Staff 
Group  I),  or  those  authorized  to  act  for 
them,  authority  to  consider,  ascertain, 
adjust,  determine,  compromise,  and 
settle  a  claim  arising  under  the  Federal 
Tort  Claims  Act;  provided  that  any 
award,  compromise,  or  settlement  in 
excess  of  $200,000  shall  be  effected  only 
with  the  prior  written  approval  of  the 
Attorney  General  or  his  designee.  The 


amendment  also  provides  for  the 
execution  of  a  memorandum  explaining 
the  basis  for  settlement  of  a  claim  in 
excess  of  $100,000  to  be  sent  to  the 
Department  of  Justice,  as  required  by  the 
Attorney  General’s  delegation  to  the 
Secretary.  Authority  is  also  delegated  to 
the  District  Counsels  or  those 
authorized  to  act  for  them  and  the 
Deputy  Assistant  General  Counsel 
(Professional  Staff  Croup  I)  to  consider, 
ascertain,  adjust,  determine, 
compromise,  and  settle  any  claim  under 
the  Federal  Tort  Claims  Act;  provided 
that  any  award,  compromise,  or 
settlement  does  not  exceed  $100,000; 
and  provided,  further,  that  whenever  a 
settlement  is  effected  in  an  amount  in 
excess  of  $50,000,  a  memorandum  fully 
explaining  the  basis  for  the  action  taken 
shall  be  sent  to  the  Assistant  General 
Counsel  (Professional  Staff  Group  I). 

Conforming  amendments  are  made  to 
38  CFR  14.602(a).  14.602(a)(4).  and 
14.602(b)(2). 

Under  38  CFR  1.12  and  5  U.S.C. 
553(d)(3),  prior  publication  of  these 
delegations  of  authority  for  public 
comment  is  unnecessary  since  they 
concern  only  internal  VA  management. 
Because  a  prior  notice  of  proposed 
rulemaking  is  not  required  and  will  not 
be  published,  these  changes  do  not 
come  within  the  term  "rule”  as  defined 
in  and  made  subject  to  the  requirements 
of  the  Regulatory  Flexibility  Act,  5 
U.S.C.  602(2). 

In  any  case,  these  amendments  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  they  are  defined  in  that  Act.  No 
regulatory  or  administrative  burdens  are 
imposed  upon  small  entities.  Also,  since 
these  amendments  are  related  solely  to 
internal  agency  management,  they  do 
not  come  within  the  term  "rule”  as 
defined  in  section  1(a)(3)  of  Executive 
Order  12291,  entitled  Federal 
Regulation;  consequently,  they  are  not 
subject  to  requirements  of  that  order. 

There  are  no  Catalog  of  Federal 
Domestic  Assistance  numbers 
associated  with  these  amendments. 

List  of  Subjects  in  38  CFR,  Parts  2  and 
14 


Administrative  practice  and 
procedure.  Claims,  Government 
employees,  Lawyers,  Legal  services, 
Organization  and  functions. 

Approved:  July  22, 1993. 

Jesse  Bitnvn, 

Secretaryof  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  parts  2  and  14  are 
amended  as  set  forth  below: 
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PART  2-OELEGATIONS  OF 
AUTHORITY 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

AuthorHy:  72  Stat.  1114;  38  U.S.C.  501, 
unless  otherwise  noted. 

2.  In  §  2.6,  paragraph  (eKl)  is  revised 
to  read  as  follows: 

§2.6  Secretary*  (Megatlone  of  MrthorHy 
to  certain  official*  (38  U.S.C.  512). 
***** 

(e)  General  Counsel.  (1)  Under  the 
Federal  Tort  Claims  Act.  pursuant  to  the 
provisions  of  28  U.S.C.  2672;  Pub.  L. 
100-322;  38  U.S.C.  515,  and  the 
delegation  of  authority  from  the 
Attorney  General  in  28  CFR  appendix  to 
part  14: 

(i)  Authority  is  delegated  to  the 
General  Counsel,  Deputy  General 
Counsel.  Assistant  General  Counsel,  or 
those  authorized  to  act  for  them,  to 
consider,  ascertain,  adjust,  determine, 
compromise,  and  settle  any  claim 
accruing  on  and  after  January  18, 1967, 
and  asserted  under  the  Federal  Tort 
Claims  Act,  as  amended  by  Pub.  L.  89- 
506  (80  Stat.  306),  and  to  execute  an 
appropriate  voucher  and  other 
necessary  instruments  in  connection 
therewith;  provided  that  any  award, 
compromise,  or  settlement  in  excess  of 
$200,000  shall  be  efrected  only  with  the 
prior  written  approval  of  the  Attorney 
General  or  his  designee;  provided, 
furthw,  that  whenever  a  settlement  i$ 
effected  in  an  amount  in  excess  of 
$100,000,  a  memorandum  fully 
explaining  the  basis  for  the  action  taken 
shall  be  sent  to  the  Department  of 
Justice. 

(ii)  Authority  is  delegated  to  the 
District  Counsels  or  those  authorized  to 
act  for  them  and  the  Deputy  Assistant 
C^neral  Cfounsel  (Professional  Stafr 
Group  I)  to  consider,  ascertain,  adjust, 
determine,  compromise,  and  settle  any 
claim  under  the  Federal  Tort  Claims  Act 
and  to  execute  an  appropriate  voucher 
and  other  necessary  instruments  in 
connection  therewith;  provided  that  any 
award,  compromise,  or  settlement  does 
not  exceed  $100,000;  provided,  further, 
that  whenever  a  settlement  is  effected 
by  a  District  (Counsel  in  an  amount  in 
excess  of  $50,000  a  memorandum  fully 
explaining  the  basis  for  the  action  taken 
shall  be  sent  to  the  Assistant  C^neral 
Counsel  (Professional  Staff  Group  I). 
***** 

PART  14-LEQAL  SERVICES, 
GENERAL  COUNSEL 

3.  The  authority  citation  for  part  14 
continues  to  read  as  follows: 


Authority:  38  U.S.C.  501(a).  5502.  5902- 
5905.  unless  otherwise  noted. 

4.  In  §  14.602.  paragraph  (a) 
introductory  text,  (a)(4),  and  (b)(2)  are 
revised  to  read  as  follows: 

$  14.602  Scop*  and  authority  to  consider 
claim*. 

(a)  The  Secretary  and  those  delegated 
such  authority  in  §  2.6(e)  of  this  chapter 
are  authorized  to  consider,  ascertain, 
adjust,  determine,  compromise,  and 
settle  claims  for  money  damages  against 
the  United  States  in  accordance  with 
regulations  prescribed  by  the  Attorney 
General  (38  CFR  14.1  et  seq.).  Any 
award,  compromise,  or  settlement 
exceeding  $200,000  shall  be  effected 
only  with  the  prior  written  approval  of 
the  Attorney  General  or  designee.  In 
addition,  a  claim  may  be  compromised 
or  settled  only  after  consultation  with 
the  Department  of  Justice  when; 

(Authority:  38  U.S.C  515;  28  CFR  appendix 
to  part  14) 

***** 

(4)  For  any  reason,  the  compromise  of 
a  particular  claim,  as  a  practical  matter, 
will,  or  may,  control  the  disposition  of 
a  related  claim  in  which  the  amount  to 
be  paid  may  exceed  $200,000;  or 

(Authority:  38  U.S.C  515;  28  CFR  appendix 
to  part  14) 

***** 

(b)  •  *  * 

(2)  Where  full  development  of  a  claim 
indicates  that  liability  exists  and  the 
potential  settlemmit  value  exceeds 
$100,000,  the  District  Counsel  who 
received  the  claim  will  submit  the  case 
to  the  funeral  Counsel  for 
consideration.  Whenever  a  settlement  is 
effected  in  an  amount  in  excess  of 
$50,000  a  memorandum  fully 
explaining  the  basis  for  the  action  taken 
shall  be  sent  to  the  Assistant  General 
Counsel  (Professional  Staff  Group  I). 

(Authority:  38  U.S.C  515;  28  CFR  appendix 
to  part  14) 

***** 

[FR  Doc.  93-18166  Filed  7-29-93;  8:45  am) 
aiLLiNo  CODE  nao-oi-u 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  72, 73,  and  75 
[FRL-4666-9] 

Add  Rain  Program:  Permits, 
Allowance  System,  and  Continuous 
Emission  Monitoring;  Corrections 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Final  rule;  correction. 

SUMMARY:  The  Acid  Rain  Program  was 
established  under  Title  IV  of  the  Clean 
Air  Act,  as  amended  on  November  15, 
1990.  In  order  to  implement  this 
statutory  mandate,  ^A  codified  the 
Acid  Rain  Program  in  five  (of  seven 
total)  regulations  including:  Permits, 
Allowance  System.  Continuous 
Emissions  Monitoring,  Excess  Emissions 
Penalties,  and  Administrative  Appeals. 
This  action  contains  corrections  to  the 
Permits.  Allowance  System,  and 
Continuous  Emission  Monitoring  final 
regulations  (FRL-4666-9)  that  were 
published  on  Monday,  January  11, 1993 
(58  FR  3590). 

DATES:  These  corrections  become 
effective  on  July  30, 1993.  The  revised 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations 
was  approved  by  the  Director  of  the 
Federal  Register  as  of  February  10, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 

Brian  McLean,  Director,  Acid  Rain 
Division  (6204J)  US  Environmental 
Protection  Agency,  401 M  Street  SW, 
Washington,  DC  20460,  202-233-9150. 

SUPPLEMENTARY  INFORMATION: 

l.  Background 

The  final  regulations  that  are  the 
subject  of  this  action  correct  portions  of 
40  CFR  Parts  72, 73,  and  75  effective  on 
July  30, 1993. 40  ClTt  parts  72, 73,  and 
75  were  added  to  the  CFR  pursuant  to 
Title  IV  of  the  Clean  Air  Act.  42  USC 
7401,  et  seq.,  as  amended  by  Public  Law 
101-549  (November  15, 1990). 

n.  Need  For  Correction 

During  the  process  of  implementing 
the  Acid  Rain  Program,  many 
individuals  and  organizations  requested 
clarification  on  various  aspects  of  the 
Acid  Rain  Core  Rules.  Representatives 
from  industry,  state  and  local 
governments,  environmental  groups, 
and  the  general  public  requested 
clarification  of  typographical  errors, 
imclear  wording,  incorrect  citations, 
and  conflicting  requirements  in 
different  locations  of  the  regulaticms. 
Today’s  action  resolves  these  requests 
for  clarification. 

m.  Correction  of  Publication 
Accordingly,  the  publication  on 

Januaiy  11, 1993,  of  the  Final 
Regulations  lFRL-4543-5],  which  were 
the  subject  of  FR  Doc.  93-1,  is  corrected 
as  follows: 

PART  72— (CORRECTED) 

{72.2  [Corrected] 

1.  On  page  3652,  in  the  third  coliunn, 
§  72.2,  paragraph  (2)  of  the  definition  of 


Federal  Register  /  Vol.  58,  No.  145  /  Friday,  July  30,  1993  /  Rules  and  Regulations 


40747 


Calibration  gas.  “A  NIST/EPA-approved 
certified  reference  material"  is  corrected 
to  read  "A  NIST  Traceable  Reference 
Material  (NTRM)". 

{72.2  [Corrected] 

2.  On  page  3653,  in  the  first  column, 

§  72.2,  in  the  last  line  of  paragraph  (2) 
under  the  definition  of  Coal  fired, 
"PRIMEFUEL”  is  corrected  to  read 
"PRIMFUEL”. 

{72.2  [Corrected] 

3.  On  page  3656,  in  the  first  colunm, 

§  72.2,  in  the  last  line  of  the  definition 
of  Maximum  potential  NOx  emission 
rate,  "part  77”  is  corrected  to  read  “part 
75”. 

{72.2  [Corrected] 

4.  On  page  3657,  in  the  third  column, 

§  72.2,  the  last  line  of  the  definition  of 
Protocol  1  gas,  "of  this  chapter)”,  is 
corrected  to  read  “of  this  chapter)  or 
such  revised  procedure  as  approved  by 
the  Administrator”. 

{72.8  [Corrected] 

1.  On  page  3661,  in  the  second 
column,  §  72.8(c)(2)(ii),  line  3,  the  word 
“proposed”  is  corrected  to  read  “draft”. 

{72.41  [Corrected] 

1.  On  page  3669,  in  the  first  column, 

§  72.41(e)(3)(iii),  line  2,  the  reference 
“(e)(2)(ii)”  is  corrected  to  read 
“(e)(3)(ii)”. 

{72.41  Corrected 

2.  On  page  3669,  in  the  first  colunm. 

§  72.41(e)(3)(iii),  line  6.  the  reference 
“(e)(2)(ii){B)”  is  corrected  to  read 
“(e)(3)(ii)(B)”. 

{72.41  [Corrected] 

3.  On  page  3669,  in  the  second 
column.  §  72.41(e)(3)(iv),  line  6.  the 
reference  (e)(2)(ii)  is  corrected  to  read 
"(e)(3)(ii)”. 

{72.74  [Corrected] 

1.  On  page  3680,  in  the  first  column. 

§  72.74(b)(l)(iii),  line  8,  the  phrase 
“governs  a  under”  is  corrected  to  read 
“governs  a  unit  \mder”. 

{72.91  [Corrected] 

1.  On  page  3682,  in  the  first  column, 

§  72.91(a)  introductory  text,  line  3, 
“Adjusted  utilization-baseline”  is 
corrected  to  read  “Adjusted  utilization  = 
baseline”. 

{72.91  [Corrected] 

2.  On  page  3682,  in  the  third  column, 
§  72.91  (a)(3)(iii),  line  12,  “Shift  to 
sulfur-free  generator-actual”  is  corrected 
to  read  “Shift  to  sulfur-froe  generator  = 
actual”. 


{72.92  [Corrected] 

1.  On  page  3685,  in  the  second 
column,  §  72.92(c)(2)(v)(C),  line  2, 
“weighted  average  rate”  is  corrected  to 
read  “weighted  average  emissions  rate”. 

PART  73— [CORRECTED] 

{  73.1 0  [Corrected] 

1.  On  pages  3687  through  3691,  the 
header  for  Table  1  of  §  73.10  (a)  is 
corrected  to  read  “Table  1 — ^Phase  I 
Allowance  Allocations”. 

{  73.1 01  [Corrected] 

2.  On  page  3688,  in  Table  1  of  §  73.10 
(a),  under  “Illinois”  for  “Kincaid”  boiler 
1.  the  value  in  Column  A  is  corrected 

to  read  “34564”. 

{73.30  [Corrected] 

1.  On  page  3691,  in  the  third  column, 

§  73.30(a).  line  6  is  corrected  by 
replacing  the  word  “reordered”  with  the 
word  “recorded”. 

{73.31  [Corrected] 

1.  On  page  3691,  third  column, 

§  73.31(c)(1)  introductory  text,  in  line  8. 
is  corrected  by  removing  the  word 
"General”. 

{ 73.32  [Corrected] 

1.  On  page  3692,  second  column, 

§  73.32(a)(1),  line  3,  the  citation 
“§  72.25(a)(3)”  is  corrected  to  read 
“§  72.24(a)(3)”. 

{73.72  [Corrected] 

1.  On  page  3695,  third  column,  vmder 
“Subpart  E — (Amended),”  line  1,  correct 
amendatory  instruction  4  to  read  as 
follows:  “4.  Paragraph  (c)  of  §  73.72  is 
revised  to  read  as  follows: 

{73.80  [Corrected] 

1.  On  page  3695,  second  column. 

§  73.80(b).  line  6,  the  year  is  corrected 
to  read  “1992”. 

{73.81  [Corrected] 

1.  On  page  3695,  third  column. 

§  73.81(b)(4).  line  1.  the  language  “Loan 
management”  is  corrected  to  read  "Load 
management”. 

{73.82  [Corrected] 

1.  On  page  3696,  first  column,  the 
section  heading  for  §  73.82  is  corrected 
to  read  “Application  for  allowances 
from  reserve  program.”. 

PART  75-{CORRECTEDl 

{75.1  [Corrected] 

1.  On  page  3702,  first  column. 

§  75.1(b),  the  first  subparagraph  is 
designated  as  paragraph  (b)(1)  and  the 
second  subparagraph  is  designated  as 
paragraph  (b)(2).  In  paragraph  (b)(2),  last 


line,  the  reference  “appendix  C”  is 
corrected  to  read  “appendix  G”. 

{75.5  [Corrected] 

1.  On  page  3703,  first  colunm,  in 
§  75.5(b),  line  5,  the  reference 
“appendices  A  through  G”  is  corrected 
to  read  “appendices  A  through  1”. 

{75.6  [Corrected] 

1.  On  page  3703,  second  column, 

§  75.6(a)(4),  line  3,  is  corrected  by 
removing  the  words  “incorporation  by 
reference”. 

{75.7  [Corrected] 

1.  On  page  3704,  first  column,  §  75.7, 
line  4,  is  corrected  by  replacing  the 
words  “reference  monitor  variance” 
with  the  words  “reference  method 
variance”. 

{75.11  [Corrected] 

1.  On  page  3705,  second  column, 

§  75.11(c),  introductory  text,  line  7,  is 
corrected  by  adding  a  comma  between 
the  words  “unit”  and  “or”,  and  by 
adding  the  word  “where”  between  the 
words  “or”  and  “installation”. 

{75.15  [Corrected] 

1.  On  page  3706,  third  column. 

§  75.15(a),  introductory  text.  Unes  9  and 
10.  “SOx'diluent  continuous  emission 
monitoring”  is  corrected  to  read  “SOr 
diluent  continuous  emission  monitoring 
system”. 

{75.15  [Corrected] 

2.  On  page  3706,  third  column, 

§  75.15(a),  introductory  text,  lines  13 
and  14  from  the  bottom  of  the 
paragraph,  “December  31, 1991”  is 
corrected  to  read  “December  31, 1999”. 

{75.15  [Corrected] 

3.  On  page  3707,  first  column.  §  75.15 
(a)(2).  line  8,  is  corrected  by  replacing 
the  reference  “appendix  F  to  this  part” 
with  the  reference  “section  5.5.3  of 
appendix  F  of  this  part”. 

{75.15  [Corrected] 

4.  On  page  3707,  third  column, 

§  75.15(b)(1),  in  Equations  5  and  7,  the 
references  “Appendix  G,  Section  2.5.4 
of  this  part”  is  corrected  to  read 
“Appendix  F,  section  5.5.3,  of  this 
part”. 

{75.16  [Corrected] 

1.  On  page  3709,  first  colunm, 

§  75.16(e),  line  6  from  the  bottom  of  the 
paragraph,  is  corrected  by  replacing  the 
word  “or”  with  the  word  “and” 
between  the  phrases  “SO2  mass 
emissions”  and  “emissions”. 

{75.17  [Corrected] 

1.  On  page  3709,  second  column, 

§  75.17,  the  paragraph  designation 
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(a)(2)(iii)(a)  is  corrected  to  read 
(a)(2)(iii)(A). 

175.17  (Corrected] 

2.  On  page  3709,  second  column, 

§  7S.17(a)(2)(iii)(Bj,  line  9,  is  corrected 
by  adding  the  words  “the  combined" 
before  the  phrase  “NOx  emission  rate". 

{75.17  [Corrected] 

3.  On  page  3709,  second  column. 

§  75. 17(b)(2),  line  9,  is  corrected  by 
adding  the  words  "the  combined" 
before  the  phrase  "NOx  emission  rate". 

{75.20  [Corrected] 

1.  On  page  3711,  second  column, 

§  75.20(bK3),  line  9.  is  corrected  by 
adding  the  words  "except  that"  after  the 
comma  which  immediately  follows  the 
word  "section”. 

{75.20  [Corrected] 

2.  On  page  3711,  second  column, 

§  75.20(c),  introductory  text,  lines  9  and 
22.  are  corrected  by  adding  the  word 
“thereof*  after  the  word  "components". 

{75.20  [Corrected] 

3.  On  page  3711,  third  column. 

§  75.20(c)(5),  paragraph  (c)(5)(iv)  is 
correctly  add^  after  paragraph 
(c)(5)(iii)  to  read  as  follows; 

*  •  *  *  • 

(c)  *  *  * 

(5)  *  *  * 

(iv)  A  cycle  time/response  time  test. 

{75.20  [Corrected] 

4.  On  page  3712,  first  column, 

§  75.20(c)(9](i).  introductory  text,  last 
line,  is  corrected  by  replacing  the  word 
"including”  with  the  words  "such  that". 

{75JtO  [Corrected] 

5.  On  page  3712,  first  column, 

§  75.20(c)(9)(i)(B),  line  2.  is  corrected  by 
adding  the  words  "is  available"  between 
the  word  "tests"  and  the  following 
comma. 

{75.20  [Corrected] 

6.  On  page  3712.  first  column, 

§  75.20(d],  lines  10  and  11,  the  reference 
to  ‘‘paragraphs  (a)  and  (c)  of  this 
section"  is  corrected  to  read 
"paragraphs  (a),  (b)  and  (c)  of  this 
section”. 

{75.31  [Corrected] 

1.  On  page  3714,  second  and  third 
columns,  §  75.31(b)(2),  line  6,  and 

§  75.31(cl(3),  line  9,  are  corrected  by 
adding  the  phrase  "of  this  part"  after  the 
reference  "appendix  A". 

{75.31  [Corrected] 

2.  On  page  3714,  second  column, 

§  75.31(c)(2).  lines  3  and  4.  is  corrected 
by  replacing  the  phrase  "owner  and 


operator"  with  the  phrase  "owner  or 
operator". 

{75J1  [Corrected] 

3.  On  page  3714,  third  column, 

§  75.31(c)(3),  line  3,  is  corrected  by 
replacing  the  words  "any  load  range," 
with  the  words  “the  corresponding  load 
range,  or  any  higher  load  range,". 

{75.31  [Corrected] 

4.  On  page  3714,  third  column, 

§  75.31(c)(3),  line  8.  the  reference  to 
‘.‘section  2.1  of’  is  corrected  to  read 
“§  72.2  of  this  chapter  and  section  2.1 
or‘. 

{75.32  [Corrected] 

1.  On  page  3714.  second  and  third 
column,  §  75.32(b)  is  corrected  to  read: 

*  *  *  •  • 

(b)  The  monitor  data  availability  need 
not  be  recorded  during  the  missing  data 
period.  The  owner  or  operator  shall 
record  the  percent  monitor  data 
availability  at  the  end  of  each  missing 
data  period,  (and  thereafter  continue  to 
record  monitor  data  availability  hourly, 
pursuant  to  §  75.50). 

{75.34  [Corrected] 

1.  On  page  3716,  third  column. 

§  75.34(b)(1),  lines  1  and  2  are  corrected 
by  replacing  the  phrase  "monitoring 
data  availability"  with  the  phrase 
"monitor  data  availability". 

{75.41  [Corrected] 

1.  On  page  3717,  third  column, 

§  75.41(a)(9)(i),  line  5.  is  corrected  by 
adding  the  phrase  "(or  reference 
methc^)"  after  the  words  "continuous 
emission  monitoring  system". 

§75.41  [Corrected] 

2.  On  page  3717,  in  the  third  column. 

§  75.41(a)(9)(ii),  lines  2  and  3  are 
cuiTOcted  by  replacing  the  phrase 
"continuous  emissions  monitoring 
system"  with  “continuous  emission 
monitoring  system  (or  reference 
method)". 

§75.41  [Corrected] 

3.  On  page  3718,  first  column, 

§  75.41(a)(9)(ii),  line  6  horn  the  top,  and 
§  75.41(b)(l)(i),  lines  3. 4,  and  5,  are 
corrected  by  adding  the  phrase  "(or 
reference  method)"  after  the  phrases 
“certified  continuous  emission 
monitoring  system  or  certified  flow 
monitoring  system". 

{75.41  [Corrected] 

4.  On  page  3718,  in  the  first  column. 

§  75.41(b)(l)(i).  lines  5  and  17 
respectively,  are  corrected  by  adding  the 
captions  "(Eq.  11)"  after  "using  the 
following  equation:"  and  "(Eq.  12)" 
after  "lognormalized  data  values  lp:“. 


{75.41  [Coirectod] 

5.  On  page  3718,  second  column, 

§  75.41(b)(2)(i),  line  7,  is  corrected  by 
moving  the  word  “where,”  from  directly 
before  Equation  13  to  directly  after  the 
caption  "(Eq.  13)",  and  by  adding  the 
word  "where,"  after  each  caption  for 
Equations  14  through  18. 

{75.41  [Corrected] 

6.  On  page  3719,  first  column, 

§  75.41(b)(2)(iv)(A),  lines  4  and  5,  and 
§  75.41(c)(l)(i),  lines  3  and  4,  are 
corrected  by  adding  the  phrase  "(or 
reference  method)"  after  the  phrases  "or 
certified  flow  monitoring  system"  and 
“or  certified  flow  monitor". 

{75.41  [Corrected] 

7.  On  page  3719,  second  column, 

§  75.41(b)(2)(iv)(C),  line  5,  and 

§  75.41(c)(l)(ii),  line  5,  are  corrected  by 
adding  the  phrase  "(or  reference 
method)”  after  the  phrases  “or  certified 
flow  monitoring  system"  and  "or 
certified  flow  monitor". 

{75.41  [Corrected] 

6.  On  page  3719,  third  column,  in 
§  75.41(b)(2)(v)(A),  line  1  of  the  column, 
"original  variance  in  the  F-test  Equation 
23  of  this  section”  is  corrected  to  read 
"original  variance,  as  calculated  using 
Equation  23  of  this  section,  in  the  F-test 
(Equation  24)  of  this  section." 

§75.41  [Corrected] 

9.  On  page  3719,  third  column, 

§  75.41(b)(2)(v)(B),  line  4,  is  corrected  by 
adding  the  phrase  "of  this  part”  after  the 
reference  “Appendix  A”. 

§75.41  [Corrected] 

10.  On  page  3719,  third  column. 

§  75.41(c)(2)(i).  line  11,  is  corrected  by 
adding  the  phrase  "(or  reference 
method)*’  after  the  phrase  “continuous 
emission  monitoring  system". 

§75.46  [Corrected] 

1.  On  page  3720,  third  column,  and 
on  page  3721,  in  the  first  column, 

§  75.48(a)(3),  all  references  to  equations 
from  §  75.41(c)  are  corrected  by  using 
the  next  higher  equation  numl^r,  to 
read  as  follows; 

a.  In  paragraph  (a)(3)(iv),  "Equation 
24”  is  corrected  to  read  “Equation  25”, 
and  "Equation  25"  is  corrected  to  read 
"Equation  26”. 

b.  In  paragraph  (a)(3)(viii).  "Equation 
22"  is  corrected  to  read  "Equation  23". 

c.  In  paragraph  (a)(3)(ix),  "Equation 
23”  is  corrected  to  read  "Equation  24". 

d.  In  paragraph  (a)(3)(xi).  “Equation 
26"  is  corrected  to  read  "Equation  27". 

§75.48  [CorrM^ted] 

2.  On  page  3720,  third  column, 

$  75.48(a)(3)(iii),  lines  2  and  3.  and 
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§  75.48(a)(3)(viii),  line  4  and  5,  are 
corrected  by  replacing  the  phrase 
"continuous  emissions  monitoring 
system”  with  the  phrase  "continuous 
emission  monitoring  system  (or 
reference  method)”. 

S  75.50  [Corrected] 

1.  On  page  3721,  second  column, 

§  75.50(b),  introductory  text,  lines  8  and 
9,  and  §  75.50(b)(6),  line  1,  "gas-fired 
vmits"  is  corrected  to  read  "when  units 
combust  gas.” 

§75.50  [Corrected] 

2.  On  page  3721,  second  column, 

§  75.50(c)(l)(iii),  line  1,  §  75.50(c)(l)(iv), 
line  1,  and  §  75.50(c)(l)(vi),  line  2,  are 
corrected  by  replacing  the  phrase 
"Average  hourly  SO2  concentration” 
with  the  phrase  "Hourly  average  SO2 
concentration”. 

§75.50  [Corrected] 

3.  On  page  3721,  third  column, 

§  75.50(c)(2)(iii).  line  1.  §  75.50(c)(2)(iv). 
line  1.  §  75.50(c)(2)(v),  line  1. 

§  75.50(c)(2)(vii),  line  2,  §  75.50(c)(3)(ii), 
line  1.  and  §  75.50(c)(3)(iii),  line  1  are 
corrected  by  replacing  the  words 
"Average  hourly”  with  the  words 
"Hourly  average”. 

§75.50  [Corrected] 

4.  On  page  3721,  second  and  third 
columns,  §  75.50(c)(l)(vi),  line  3  and 
§  75.50(c)(2)(vii),  lines  2  and  3.  are 
corrected  by  replacing  the  reference 
"using  Codes  1-12  in  Table  3”  with  the 
reference  "using  Codes  1-13  in  Table 
3”. 

§75.50  [Corrected] 

5.  On  page  3722,  first  and  second 
columns,  §  75.50(d)(8),  line  3  and 

§  75.50(e)(l)(vii),  line  3,  are  corrected  by 
replacing  the  reference  "using  Codes  1- 
12  in  Table  3”  with  the  reference  "using 
Codes  1-13  in  Table  3”. 

§75.50  [Corrected] 

6.  On  page  3721,  third  column, 

§  75.50  Table  3,  Ct^e  4,  is  corrected  by 
adding  a  line  to  read  "CO2  or  O2: 

Methc^  3,  3A  or  3B”  below  the  last  line 
"NO»:  method  7,  7A,  7C,  7D,  or  7E”. 

§75.50  [Corrected] 

7.  On  page  3722,  first  column, 

§  75.50(d),  introductory  text,  line  7,  is 
corrected  by  replacing  the  word 
"option”  with  the  word  "optional”. 

§75.50  [Corrected] 

8.  On  page  3722,  first  column, 

§  75.50(d)(3).  line  1.  75.50(d)(4).  line  1. 

§  75.50(d)(5).  line  1.  §  75.50(d)(6),  line  1, 
§  75.50(d)(8),  line  2.  and  §  75.50(d)(g). 
line  3,  are  corrected  by  replacing  the 
words  "Average  hourly”  with  the  words 
"Hourly  average”. 


§75.50  [Corrected] 

9.  On  page  3722,  second  column, 

§  75.50(e)(l)(iii).  line  1.  §  75.50(e)(l)(iv), 
line  1.  §  75.50(e)(l)(v),  line  1. 

§  75.50(e)(vii),  line  2.  and 
§  75.50(e)(l)(viii),  line  2,  are  corrected 
by  replacing  the  words  "Average 
hourly”  with  the  words  "Hourly 
average”. 

§75.50  [Conected] 

10.  On  page  3722,  second  column, 

§  75.50(e)(2)(ii).  lino  1.  §  75.50(e)(2)(iv). 
line  3,  and  §  75.50(e)(2)(v),  line  3  are 
corrected  by  removing  the  word 
"average”. 

§75.51  [Corrected] 

1.  On  page  3722,  third  column, 

§  75.51(a)(l)(iii).  line  1.  §  75.51(a)(l)(iv). 
line  1.  §  75.51(a)(l)(v),  line  1.  and 
§  75.51(a)(l)(vi].  line  1,  are  corrected  by 
replacing  the  words  "Average  hourly” 
with  the  words  "Hourly  average". 

§75.51  [Corrected] 

2.  On  page  3722,  third  column. 

§  75.51(a)(l)(viii],  lines  2  and  3  are 
corrected  by  replacing  the  phrase 
"average  hourly  SO2  mass  emissions” 
with  the  phrase  "hourly  average  inlet 
and  outlet  SO2  emission  rates”. 

§75.51  [Corrected] 

3.  On  page  3722,  third  column, 

§  75.51(a)(2)(i),  lines  2  and  3  are 
corrected  by  replacing  the  phrase  "SO2 
continuous  emission  monitoring 
system”  with  the  phrase  "S02-diluent 
continuous  emission  monitoring 
system”. 

§75.51  [Corrected] 

4.  On  page  3723,  first  column, 

§  75.51(a](2)(iii),  line  1.  is  corrected  by 
replacing  the  words  "Average  hourly” 
with  the  words  "Hourly  average”. 

§75.51  [Corrected] 

5.  On  page  3723,  first  column, 

§  75.51(b),  introductory  text,  line  5,  is 
corrected  by  replacing  the  words  "NOx 
emission  data”  with  die  words  "NO* 
emissions  data". 

§75.51  [Corrected] 

6.  On  page  3723,  first  column. 

§  75.51(b).  introductory  text,  lines  12 
and  13  are  corrected  by  removing  the 
phrase  "then  the  owner  or  operator". 

§75.51  [Corrected] 

7.  On  page  3723,  first  column, 

§  75.51(b),  the  second  paragraph 
referred  to  as  "vii”  is  corrected  to  read 
"viii”.  This  paragraph  §  75.51(b)(l)(viii) 
is  corrected  by  adding  the  words  "For 

a  unit  with  a  dry  flue  gas 
desulfurization  system,”  as  the  first  line 
of  the  paragraph,  directly  before  the 


words  "The  slurry  feed  rate  (gal/min)  to 
the  atomizer  nozzle;  and”. 

§75.51  [CorredMq 

8.  On  page  3723,  first  column, 

§  75.51(b)(l)(ix),  line  3,  is  corrected  by 
replacing  the  words  "Codes  1-12”  with 
the  words  "Codes  1-13”. 

§75.51  [CorrMted] 

9.  On  page  3723,  second  column. 

§  75.51(c)(l)(ii).  line  1  and 

§  75.51(c)(l)(vi),  line  1,  are  corrected  by 
replacing  the  words  "Average  hourly” 
with  the  word  "Hourly”. 

§75.51  [Conected] 

10.  On  page  3723,  third  column, 

§  75.51(d)(l)(ii),  line  1.  is  corrected  by 
replacing  the  word  "daily”  with 
"hourly”. 

§75.51  [Corrected] 

11.  On  page  3723,  third  column, 

§  75.51(d)(l)(ii),  line  3  is  corrected  by 
replacing  both  occurrences  of  the  word 
"day”  with  the  word  "hour”. 

§75.51  [Conected] 

12.  On  page  3723,  third  colunm, 

§  75.51(d)(l)(iv),  line  1,  is  corrected  by 
replacing  the  word  "daily”  with 
"hourly”. 

§75.52  [Corrected] 

1.  On  page  3724,  second  column. 

§  75.52(a)(5)(iv)(G)  and 
§  75.52(a)(5)(iv)(H)  are  corrected  by 
redesignating  the  paragraphs  as 
§  75.52(a)(5)(v)  and  §  75.52(a)(5)(vi) 
respectively. 

§75.53  [Conected] 

1.  On  page  3724,  second  column, 

§  75.53(a),  introductory  text,  lines  4  and 
5,  is  corrected  by  replacing  the  reference 
to  "paragraphs  (c)  and  (d)  of  this 
section”  with  the  reference  "paragraph 
(d)  of  this  section”. 

§75.53  [Corrected] 

2.  On  page  3724,  third  column. 

§  75.53(c)(2)  introductory  text  is 
corrected  to  read  as  follows: 

«  *  •  *  * 

(e)  *  *  * 

(2)  Unit  table.  A  table  identifying 

ORISPL  numbers  developed  by  the 
Department  of  Energy  and  used  in  the 
National  Allowance  Database,  for  all 
afiected  units  involved  in  the 
monitoring  plan,  with  the  following 
information  for  each  imit: 

*  *  «  •  * 

§75.53  [Corrected] 

3.  On  page  3725,  first  colunui, 

§  75.53(c)(4)(vi).  line  3.  is  corrected  by 
replacing  the  referenc.e  "§  75.10(g)”  with 
the  reference  "§  75.10(e)”. 
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175.53  [CorraciMf] 

4.  On  page  3725,  second  column, 

§  75.53(c)(8),  lines  3  and  4  are  corrected 
by  replacing  the  phrase  “dimensions, 
and  (dso  showing  location"  with  the 
phrase  "dimensions  and  location". 

175.53  [Corrected] 

5.  On  page  3725,  second  column, 

§  75.53(c)(9),  lines  1  and  2  are  corrected 
by  replacing  the  words  “at  flue  exit." 
with  the  words  “at  flow  monitor 
location.". 

f75.53  [Corrected] 

6.  On  page  3725,  second  column, 

§  75.53(c)(10),  §  75.53(c)(10)(i), 

§  75.53(c)(10)(u),  §  75.53(c)(10)(ii)(A), 
and  §  75.53(c)(10)(ii)(B)  are  correctly 
redesignated  as  §  75.53(d),  §  75.53(d)(1), 

§  75.53(d)(2),  §  75.53(d)(2)(i),  and 
§  75.53(d)(2)(ii)  respectively. 

PART  75.  APPENDIX  A  [CORRECTED] 

Appendix  A.  Section  1.1  [Corrected] 

1.  On  page  3727,  second  column. 
Appendix  A,  Section  1.1,  line  16,  is 
corrected  by  replacing  the  parenthetical 
statement  “(see  section  6)"  with  the 
parenthetical  statement  "(see  section  6 
of  this  Appendix)". 

Appendix  A,  Section  1.2.2  [Corrected] 

1.  On  page  3728,  first  column, 
Appendix  A.  Section  1.2.2,  line  5  of  the 
first  full  paragraph  is  corrected  by 
changing  the  word  “and"  to  the  word 
“or”. 

Appendix  A,  Section  2.1.4  [Corrected] 

1.  On  page  3729,  at  the  bottom  of  the 
page.  Appendix  A,  Section  1.2.2,  the 
equation  is  corrected  by  adding  the  label 
“(Eq.  A-3a)". 

Appendix  A,  Section  5.1.2  [Corrected] 

1.  On  page  3731,  second  column. 
Appendix  A,  Section  5.1.2,  the  heading, 
is  corrected  to  read  as  follows:  “NIST 
Traceable  Reference  Materials  (NTRM)". 

Appendix  A,  Section  6.2  [Corrected] 

1.  On  page  3731,  third  column. 
Appendix  A,  Section  6.2,  lines  5  and  6 
are  corrected  by  replacing  the  phrase 
“/EPA-approved  certified"  with  the 
word  “Traceable". 

Appendix  A,  Section  6.3.1  [Corrected] 

1.  On  page  3732,  first  column. 
Appendix  A,  Section  6.3.1,  third 
paragraph,  the  last  sentence  is  corrected 
to  read  as  follows;  “Use  only  NIST 
Traceable  Reference  Material  (NTRM), 
standard  reference  material.  Protocol  1 
calibration  gases  certified  by  the  vendor 
to  be  within  2  percent  of  the  label  value, 
or  where  applicable,  zero  ambient  air 
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material  as  defined  in  §  72.2  of  this 
part." 

Appendix  A,  Section  6.3.2  [Corrected] 

1.  On  page  3732,  second  column, 
Appendix  A,  Section  6.3.2,  fourth 
paragraph,  lines  8-12,  is  corrected  by 
replacing  the  parenthetical  statement 
“(i.e.,  less  than  or  equal  to  3  percent 
error  each  day  and  does  not  require 
corrective  maintenance,  repair, 
replacement,  or  manual  adjustment 
during  the  7-day  test  period)"  with  the 
parenthetical  statement:  “(i.e.,  less  than 
or  equal  to  3  percent  error  each  day  and 
requiring  no  corrective  maintenance, 
repair,  replacement  or  manual 
adjustment  during  the  7-day  test 
period)”. 

Appendix  A,  Section  7.3.1  [Corrected] 

1.  On  page  3734,  first  column. 
Appendix  A,  Section  7.3.1,  Equation  A- 
7,  the  variable  definitions  for  Equation 
A-7  are  corrected  by  placing  “i=l”  as  a 
subscript  under  the  sigma  (summation 
sign). 

Appendix  A,  Section  7.3.4  [Corrected] 

1.  On  page  3734,  second  column, 
Appendix  A.  Section  7.3.4,  Equation  A- 
10,  the  definitions  for  the  variables  for 
Equation  A-10_are  corrected  by  revising 
“|d|”  to  read  “Idl”  and  by  revising  “RM” 
to  read  “RM”. 

Appendix  A,  Section  7.6.5  [Corrected] 

1.  On  page  3735,  first  and  second 
columns,  Appendix  A,  Section  7.6.5, 
Equation  A-12,  the  definitions  for  the 
variables  for  Equation  A-12  are 
corrected  to  read  as  follows: 

|d|=Absolute  value  of  the  arithmetic 
mean  of  the  difference  obtained  during 
the  failed  bias  test  using  Equation  A-7” 
and  CEM=means  of  the  data  valves 
provided  by  the  monitor  during  the 
failed  bias  test. 

Part  75,  Appendix  B  [Corrected] 

Appendix  B,  Section  2.3.1  [Corrected] 

1.  On  page  3739,  second  column. 
Appendix  B,  “Section  23.1”  is  corrected 
by  replacing  the  ciurent  label  of 
“section  23.1"  and  with  the  label 
“section  2.3.1". 

Appendix  B,  Section  2.3.1  [Corrected] 

2.  On  page  3739,  second  column, 
Appendix  B.  Section  2.3.1,  first 
paragraph,  lines  4  through  7,  are 
correct^  by  replacing  the  word  “for” 
with  the  word  “or”  between  the  phrases 
“NOx  continuous  emission  monitoring 
system”  and  “SOa-diluent  continuous 
emission  monitoring  system". 
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Appendix  B,  Section  2.3.1  [Corrected] 

3.  On  page  3739,  third  column. 
Appendix  B,  Section  2.3.1,  third 
paragraph,  lines  13  through  21  from  the 
top  of  the  page,  are  corrected  by  revising 
phrase  (5)  to  read  as  follows;  (5)  on  low 
SO2  emitting  units  (SO3  concentration 
1250.U  ppm,  or  equivalent  Ib/mmBtu 
value  for  S02-diluent  continuous 
emission  monitoring  systems),  when  the 
monitor  or  monitoring  system  mean  is 
within  ±8.0  ppm  (or  equivalent  in  lb/ 
mmBtu  for  S02-diluent  continuous 
emission  monitoring  systems)  of  the 
reference  method  mean  or  achieves  a 
relative  accuracy  of  7.5  percent  or  less 
during  the  previous  audit;  or. 

Appendix  B,  Section  2.3.2  [Corrected] 

1.  On  page  3739,  third  column, 
Appendix  B,  Section  2.3.2,  first 
paragraph,  lines  15  through  19,  is 
corrected  by  adding  “(or  ±0.03  lb/ 
mmBtu  for  S02-diluent  monitors  from 
January  1, 1997  through  December  31. 
1999)”  following  the  words  “exceeds 
±15.0  ppm”  in  statement  (5). 

Appendix  B,  Section  2.3.3  [Corrected] 

1.  On  page  3740,  first  column. 
Appendix  B,  Section  2.3.3,  is  corrected 
by  adding  section  2.3.3  to  read  as 
follows: 

***** 

2.3.3  Bias  Adjustment  Factor.  If  an 
SO2  pollutant  concentration  monitor, 
flow  monitor,  or  NO.  continuous 
emission  monitoring  system  fails  the 
bias  test  specified  in  Section  7.6  of 
Appendix  A  of  this  part,  use  the  bias 
adjustment  factor  given  in  Equations  A- 
11  and  A-12  of  Appendix  A  of  this  part 
to  adjust  the  monitored  data. 
***** 

Appendix  B,  Figure  1  [Corrected] 

1.  On  page  3740,  second  column, 
Appendix  B.  Figure  1  is  corrected  by 
deleting  the  check  mark  (“V”)  from  the 
quarterly  column  for  the  row  labelled 
“Interference  (flow).”,  and  by  adding  a 
new  row  labelled  “Leak  (flow).”  with  a 
check  mark  (“V”)  in  the  quarterly 
column. 

Appendix  B,  Figure  2  [Corrected] 

1.  On  page  3740,  last  column  of 
Figure  2,  Appendix  B,  is  corrected  by 
replacing  the  annual  relative  accuracy 
requirement  for  SO2  of  “RA  57.7%  or 
±8ppm”  with  “RA  ^7.5%  or  ±8ppm”. 

Part  75,  Appendix  C  [Corrected] 

Appendix  C,  Section  1.4  [Corrected] 

1.  On  page  3741,  first  column. 
Appendix  C,  Section  1.4.1,  line  13,  and 
Appendix  C,  Section  1.4.2,  line  14,  are 
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corrected  by  replacing  the  reference 
"section  1.2"  in  the  definition  of 
variable  E  Mrith  the  reference  “section 
1.3". 

Appendix  C,  Section  2.2.1  [Corrected] 

1.  On  page  3741.  second  column. 
Appendix  C,  Section  2.2.1,  lines  5 
through  7.  are  corrected  by  moving  the 
parenthetical  statement  “(that  is.  load 
resulting  from  all  combustion  of  fuel, 
including  internal  usage  and  generation 
for  sale)”  after  the  phr^  “gross  load  of 
the  unit”  and  before  the  comma 
following  that  phrase. 

Part  75,  Appendix  D  [Corrected] 

Appendix  D,  Section  1.3  [Corrected] 

1.  On  page  3742,  first  column. 
Appendix  D.  Section  1.3,  lines  4 
through  6,  is  corrected  by  removing  the 
phrase  “for  the  certification  of 
continuous  emission  monitoring 
system”. 

A ppendix  D,  Section  2.1.1  [Corrected] 

1.  On  page  3742,  first  coliimn. 
Appendix  D,  Section  2.1.1,  line  9.  is 
corrected  by  deleting  the  words  “for 
use”. 

Appendix  D,  Section  2.2.6  [Corrected] 

1.  On  page  3742,  third  column. 
Appendix  D,  Section  2.2.6,  line  4  is 
corrected  by  removing  the  “1”  before 
the  word  “Reapproved”. 

2.  On  page  3742,  third  column. 
Appendix  D,  Section  2.2.6,  line  7,  is 
corrected  by  replacing  the  citation  for 
“ASTM  D1382-88”  with  the  citation 
“ASTM  D2382-88”. 

Appendix  D,  Section  3.1.1  [Corrected] 

1.  On  page  3743,  first  column. 
Appendix  D,  Section  3.1.1,  line  5.  is 
corrected  by  replacing  the  caption  "(Eq. 
D-1)”  Mdth  the  caption  “(Eq.  D-2)”. 

Appendix  D,  Section  3.2.3  [Corrected] 

.!•  On  page  3743,  second  column. 
Appendix  D.  Section  3.2.3,  line  7,  is 
corrected  by  replacing  the  caption  “(Eq. 
D-2)”  with  the  caption  “(Eq.  D-3)”. 

Part  75,  Appendix  E  [Corrected] 

Appendix  E,  Section  1.3.1  [Corrected] 

1.  On  page  3743,  second  column. 
Appendix  E,  Section  1.3.1,  line  3.  is 
corrected  by  replacing  the  word 
“installation”  with  the  word 
“certification”. 

Appendix  E,  Section  2.1.3.1 
[Corrected] 

1.  On  page  3744,  first  column. 
Appendix  E,  Section  2.1.3.1,  line  16,  is 
corrected  by  replacing  “AS^^  MFC- 


7N-1987”  with  “ASME  MPC-7M- 
1987”. 

Appendix  E,  Section  3.4.3  [Corrected] 

1.  On  page  3745,  third  column. 
Appendix  E,  Section  3.4.3,  line  1,  is 
corrected  by  replacing  the  phrase 
“quarterly  average”  with  the  phrase 
“annual  average”. 

Part  75,  Appendix  F  [Corrected] 

Appendix  F,  Section  3.3. 1  [Corrected] 

1.  On  page  3746,  third  column. 
Appendix  F,  Section  3.3.1  is  corrected 
to  read  “K=l. 194x10  — 7  (lb/dscf)/ppm 
NOx.”. 

Appendix  F,  Section  3.4  [Corrected] 

1.  On  page  3747,  second  column. 
Appendix  F,  Section  3.4.  Equations  F- 
9  and  F-IO,  are  corrected  by  replacing 
both  occurrences  of  “No,”  with  “NOx”. 

Appendix  F,  Section  4.3  [Corrected] 

1.  On  page  3747,  third  column. 
Appendix  F.  Section  4.3,  Equation  F-12, 
is  corrected  by  substituting  “Eco24”  with 
”Eco2<i”  the  definitions  for  the 
variables. 

Appendix  F,  Section  4.4.1  [Corrected] 
1.  On  page  3748,  first  column. 
Appendix  F,  Section  4.4.1,  line  5  from 
the  top  of  the  page  is  corrected  by 
removing  “QP2”. 

Part  75,  Appendix  G  [Corrected] 

Appendix  G,  Section  2.1  [Corrected] 

1.  On  page  3749,  second  column. 
Appendix  G,  Section  2.1,  Equation  G-1, 
is  corrected  by  replacing  “Woi”  with 
“MW02”  in  the  definitions  for  the 
variables. 

Appendix  G,  Section  2.2  [Corrected] 

1.  On  page  3749,  second  column. 
Appendix  G,  Section  2.2,  lines  5  and  6, 
is  corrected  by  replacing  “section  2.21- 
2.23  or  Section  2.24  of  &e  appendix.” 
with  the  phrase  “sections  2.2.1  through 
2.2.3  or  section  2.2.4  of  this  appendix.” 

Appendix  G,  Section  2.3  [Corrected] 

1.  On  page  3749,  third  column. 
Appendix  G,  Section  2.3,  Equation  G-4, 
the  variable  definitions  are  corrected  by 
replacing  “Wco2  emitted”  with  “Wcxn  = 
CO2  emitted”  and  by  adding  “MWco2  = 
Molecular  weight  of  carbon  dioxide 
(44.0).”  as  the  last  variable  for  Equation 
G— 4. 

Appendix  G,  Section  3.1.2  [Corrected] 

1.  On  page  3750,  first  column. 
Appendix  G,  Section  3.1.2,  Equation  G- 
6,  the  definition  for  the  variables  are 
corrected  by  replacing  “SE=”  with 

««CI?  — 

O£iC02^  • 


Part  75,  Appendix  H  [Corrected] 

Appendix  H,  Table  7.1  [Corrected] 

1.  On  page  3751,  Appendix  H.  Table 

7.1,  the  heading  “Balancegas”  is 
corrected  to  read  “Balance  gas  1”. 

Appendix  H,  Table  7.1  [Corrected]  ^ 

2.  On  page  3751,  Appendix  H,  Table 

7.1,  in  the  heading  in  the  fourth  colunrn, 
“A1  or  SS”  is  corrected  to  road 
"Passivated  Aluminum”. 

Appendix  H,  Table  7.1  [Corrected] 

3.  On  page  3751,  Appendix  H,  Table 

7.1.  in  the  row  for  Carlmn  monoxide,  the 
third  column  is  corrected  by  replacing 
“5"  with  “8”  and  in  the  foxurth  colunrn 
replacing  “18”  with  “36”. 

Appendix  H,  Table  7.1  [Corrected] 

4.  On  page  3751,  Appendix  H,  Table 

7.1.  in  the  row  for  Nitric  oxide,  the  third 
column  is  corrected  by  replacing  “10” 
with  “5”  and  in  the  fourth  column 
replacing  “18”  with  “24”. 

Appendix  H,  Table  7.1  [Corrected] 

5.  On  page  3751,  Appendix  H.  Table 

7.1,  in  the  row  for  Sul^  dioxide,  the 
second  column  is  corrected  by  adding 
the  words  “or  air"  following  “N2”,  in 
the  third  column,  replacing  “210”  with 
“50-499”  and  in  the  fourth  column, 
replacing  “18”  with  “24”. 

Appendix  H,  Table  7.1  [Corrected] 

6.  On  page  3751,  Appendix  H.  Table 

7.1,  immediately  following  the  row  for 
Sulfur  dioxide,  add  two  rows  as  follows: 
for  the  first  row,  in  the  first  column,  add 
“Sulfur  dioxide”,  in  the  second  column 
add  “N2  or  air”,  in  the  third  column  add 
“2500  ppm”,  in  the  fourth  column  add 
"36”  and  in  the  fifth  column,  add  “6”; 
for  the  second  row,  in  the  first  column, 
add  “Oxides  of  nitrogen”,  in  the  second 
column  add  “Air”,  in  the  third  column 
add  “2100  ppm”,  in  the  fourth  column 
add  “24”  and  in  the  fifth  column,  add 
“6”. 

Appendix  H,  Table  7.1  [Corrected] 

7.  On  page  3751,  Appendix  H,  Table 

7.1,  the-row  for  Nitrogen  dioxide  is 
corrected  in  the  second  column  by 
removing  “N2  or”  so  that  the  column 
reads  “Air”,  in  the  third  column, 
replacing  “10”  with  “1000”,  and  in  the 
fourth  column,  replacing  “6”  with  “24”. 

Appendix  H,  Table  7.1  [Corrected] 

8.  On  page  3751,  Appendix  H,  Table 

7.1,  the  row  for  Carbon  dioxide  is 
corrected  in  the  fourth  column  by 
replacing  the  number  “18”  with  the 
number  “36”. 
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Appendix  H,  Table  7.1  [Corrected] 

9.  On  page  3751,  Appendix  H.  Table 

7.1,  is  corrected  by  adding  a  row 
immediately  following  the  row  for 
Carbon  dioxide  as  follows:  in  the  first 
column,  add  "Carbon  dioxide  and 
oxygen,  (i.e.  blood  gas)”,  in  the  second 
column,  add  "N2”.  in  the  third  column, 
add  "^5%  CO2.  O2”,  in  the  fourth 
column  add  "36”,  and  in  the  fifth 
column,  add  "6". 

Appendix  H,  Table  7.1  [Corrected] 

10.  On  page  3751,  Appendix  H.  Table 

7.1,  is  corrected  in  ^e  row  for  Oxygen, 
in  the  fourth  column  by  replacing  the 
number  "18”  with  the  number  "36”. 

Appendix  H,  Table  7.1  [Corrected] 

11.  On  page  3751,  Appendix  H,  Table 

7.1,  is  corrected  in  the  first  column  in 
the  row  for  Sulfur  dioxide  and  carbon 
dioxide,  by  revising  the  column  to  read 
"Carbon  dioxide  and  nitrous  oxide”,  in 
the  second  column,  replacing  "N2”  with 
"Air”,  in  the  third  colimm,  replacing 
“^00  ppm  SO2, 10  percent  CO2”  with 
"^300  ppm  CO2. 2:300  ppb  N2O”,  and  in 
the  fourth  column  replacing  "18”  with 
"36”. 

Appendix  H,  Table  7.1  [Corrected] 

12.  On  page  3751,  Appendix  H,  Table 

7.1,  is  corrected  by  removing  the  entire 
row  beginning  in  the  first  column  with 
"Propane”. 

Appendix  H,  Table  7.1  [Corrected] 

13.  On  page  3751,  Appendix  H,  Table 

7.1,  is  corrected  by  adding  2  rows 
Immediately  following  "Others  not 
specifically  listed”,  as  follows;  for  the 
first  row.  in  the  first  colximn,  adding 
"Multicomponent  mixtures",  in  the 

second  column,  adding  " _ ”,  in  the 

third  column,  adding  " _ ”,  in  the 

fourth  column  adding  “See  2”,  and  in 
the  fifth  column,  adding  "6”;  for  the 
second  row,  in  the  first  column,  adding 
"Mixtures  with  lower  concentrations”, 

in  the  second  column,  adding  " _ ”,  in 

the  third  column,  adding  “ _ in  the 

fourth  column,  adding  "See  3”,  and  in 
the  fifth  column,  adding  "6”. 

Appendix  H,  Table  7.1  [Corrected] 

14.  On  page  3751,  Appendix  H,  Table 

7.1,  is  corrected  by  adding  footnotes  1, 

2.  and  3  as  follows: 

>  When  used  as  a  balance  gas,  “air"  is 
defined  as  a  mixUue  of  O2  and  N2  where  the 
minimum  concentration  ofOa  Is  10%  and  the 
concentration  of  N2  is  greater  than  60%. 

2Thi8  protocol  may  be  used  to  assay  and 
certify  individual  components  of 
multicomponent  standards,  provided  that 
none  of  the  components  interferes  with  the 
analysis  of  other  components  and  provided 
that  individual  components  must  not  react 


with  each  other  or  with  the  balance  gas.  A 
multicomponent  standard  can  be  certified  for 
a  period  of  time  equal  to  that  of  its  most 
briefly  ceatifiable  component.  For  example,  a 
standard  containing  250  ppm  sulfur  dioxide 
and  100  ppm  carbon  monoxide  in  nitrogen 
can  be  certified  for  24  months  because  ^e 
shortest  certification  period  is  24  months. 

3This  protocol  may  be  used  for  the 
certification  of  standards  with  concentrations 
that  may  he  lower  than  those  listed  in  Table 
7.1.  The  initial  certification  period  for  such 
a  lower  concentration  standi  is  6  months. 
After  this  period,  the  standards  may  be 
recertified.  If  the  recertification  demonstrates 
that  the  standard  is  not  unstable,  the  second 
certification  period  for  this  lower 
concentration  standard  is  the  same  time 
period  as  indicated  for  the  corresponding 
concentration  standard  listed  in  Table  7.1. 

Dated:  June  18. 1993. 

Brian  McLean, 

Director,  Acid  Rain  Division,  Office  of 
Atmospheric  Programs,  Office  of  Air  and 
Radiation. 

(FR  Doc.  93-15194  Filed  7-29-93;  8:45  am] 
MLUNO  CODE  S560-S0-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  inspector  General 

42  CFR  Part  1001 

Medicare  and  State  Health  Care 
Programs:  Fraud  and  Abuse; 
Amendments  to  OIG  Exclusion  and 
CMP  Authorities  Resulting  From  the 
Medicare  and  Medicaid  Patient  and 
Program  Protection  Act 

AGENCY:  Office  of  Inspector  General 
(OIG).  HHS. 

ACTION:  Final  rule. 

SUMMARY:  This  document  amends  a 
technical  error  that  appeared  in  the  final 
rule,  which  amends  the  OIG  exclusion 
and  CMP  authorities,  published  on 
January  29, 1992  designed  to  implement 
section  2  of  the  Medicare  and  Medicaid 
Patient  and  Program  Protection  Act, 
along  with  other  conforming 
amendments.  The  final  rule  is  designed 
to  protect  program  beneficiaries  firom 
unfit  health  care  practitioners,  and 
otherwise  improve  the  anti-ft'aud 
provisions  of  the  Department’s  Medicare 
and  State  health  care  programs. 
EFFECTIVE  DATE:  July  30. 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Joel 
Schaer,  (202)  619-0089. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  January  29. 1992,  a  final  rule. 
Amendments  to  OIG  Exclusion  and 
CMP  Authorities  Resulting  From  Public 


Law  100-93,  was  published  in  the 
Federal  Register  (57  FR  3298). 
Specifically,  the  final  rule  is  designed  to 
protect  program  beneficiaries  firom  unfit 
health  care  practitioners,  and  otherwise 
to  improve  the  anti-fraud  provisions  of 
the  Department’s  health  care  programs 
under  titles  V,  XVm,  XDC.  and  XX  of  the 
Social  Security  Act.  In  the  final 
regulations,  a  new  §  1001.1301 — ^Failure 
to  grant  immediate  access — v/as  codified 
in  42  CFR  part  1001  to  permit,  among 
other  things,  the  exclusion  of 
individuals  or  entities  who  fail  to  grant 
immediate  access  to  the  OIG  or  State 
Medicaid  Fraud  Control  Units  (MFCUs) 
for  the  purpose  of  reviewing  documents 
to  determine  if  a  statutory  or  regulatory 
violation  has  occmred. 

Technical  Amendment  to  §  1001.1301 

Section  1128(b)(12)(D)  of  the  Social 
Security  Act,  the  statutory  authority 
upon  which  this  regulatory  provision  is 
based,  specifically  allows  for  the 
exclusion  of  any  individual  or  entity 
fi'om  Medicare  and  State  health  care 
program  participation  if  that 
"individual  or  entity  fails  to  grant 
immediate  access,  upon  reasonable 
request,  *  *  *  to  a  State  Medicaid 
Fraud  Control  Unit  (as  defined  in 
section  1903(q)),  for  the  purpose  of 
conducting  activities  described  in  that 
section.”  The  regulations  at 
§  1001.1301(a)(3)  went  on  to  define  the 
term  "reasonable  request”  to  mean 
"*  *  *  a  written  request  for 
documents,  signed  by  the  IG  or  a 
delegatee,  and  made  by  a  properly 
identified  agent  of  the  OIG  or  a  State 
Medicaid  Fraud  Control  Unit  during 
reasonable  business  hours  *  *  *” 
(emphasis  added).  As  currently  drafted, 
however,  this  definition  now 
inadvertently  bars  the  State  MFCU  ft'om 
directly  carrying  out  one  of  its 
statutorily-allowed  functions  in  the 
absence  of  a  written  request  signed  by 
an  OIG  official. 

Since  the  IG  cannot  imder  this 
provision  delegate  to  State  MFCUs  its 
authority  to  issue  "reasonable  request,” 
the  current  definition  for  "reasonable 
request”  in  §  1001.1301(a)(3) 
unintentionally  restricts  the  State 
MFCUs’  authority  to  request  access  to 
documents  by  requiring  the  IG  or  a 
delegatee  to  sign  such  a  request.  To 
correct  this  definition  of  "reasonable 
request,”  we  are  modifying 
§  1001.1301(a)(3)  to  have  it  read 
consistent  with  the  statutory  language 
contained  in  section  1128(b)(12)(D)  of 
the  Act. 
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List  of  Subjects  in  42  CFR  Part  1001 

Administrative  practice  and 
procedure.  Fraud,  Health  facilities, 
Health  professions,  Medicaid,  Medicare. 

Therefore,  42  CFR  Chapter  V,  part 
1001  is  amended  as  set  forth  below: 

PART  1001-4>ROGRAM  INTEGRITY- 
MEDICARE  AND  STATE  HEALTH 
CARE  PROGRAMS 

1.  The  authority  citation  for  part  1001 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C  1302, 1320a-7. 
1320a-7b,  1395u(j).  1395u(k),  1395y(d). 
1395y(e),  1395cc(b)(2)(D),  (E)  and  (F),  and 
1395hb. 

2.  In  §  1001.1301,  the  definition  for 
the  term  “reasonable  request"  in 
paragraph  (a)(3)  is  revised,  and  the 
introductory  text  of  paragraph  (a)(3)  is 
republished  to  read  as  follows: 

§  1 001 .1 301  Failure  to  grant  Immediate 
access. 

[a)  Circumstance  for  exclusion.  *  *  * 

(3)  For  purposes  of  paragraphs 
(a)(l)(iii)  and  (a)(l)(iv)  of  this  section, 
the  term — 

***** 

Reasonable  request  means  a  written 
request  for  documents,  signed  by  a 
designated  representative  of  the  OIG  or 
the  State  Medicaid  fraud  control  imit, 
and  made  by  a  properly  identified  agent 
of  the  OIG  or  a  State  Medicaid  fraud 
control  imit  during  reasonable  business 
hours,  where  there  is  information  to 
suggest  that  the  individual  or  entity  has 
violated  statutory  or  regulatory 
requirements  under  titles  V.  XI.  XVm. 
XIX  or  XX  of  the  Act.  The  request  will 
include  a  statement  of  the  authority  for 
the  request,  the  rights  of  the  individual 
or  entity  in  responding  to  the  request, 
the  definition  of  reasonable  request  and 
immediate  access,  and  the  effective 
date,  length,  and  scope  and  effect  of  the 
exclusion  that  would  be  imposed  for  * 
failiire  to  comply  with  the  request,  and 
the  earliest  date  that  a  request  for 
reinstatement  would  be  considered. 
***** 

Dated:  July  14, 1993. 

Neil  J.  Stillman, 

Deputy  Assistant  Secretary  for  Information 
Resources  Management. 

(FR  Doc  93-17277  Filed  7-29-93;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Part  3120 

[WO-61 0-41 10-24-03:  Circular  No.  2649] 

RiN  1004-AC08 

Federal  Onshore  Oil  and  Gas 
Competitive  Leasing 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Final  rulemaking. 

SUMMARY:  This  administrative  final  rule 
will  extend  the  primary  term  of  all  new 
competitive  Federal  onshore  oil  and  gas 
leases  from  5  years  to  10  years.  This 
revision  in  the  lease  term  is  necessary 
to  comply  with  provisions  of  the  Energy 
Policy  Act  of  1992  (Pub.  L.  102-486) 
which  require  that  both  competitive  and 
noncompetitive  onshore  oil  and  gas 
leases  issued  under  section  17(e)  of  the 
Mineral  Leasing  Act  of  1920,  et.  seq.  (30 
U.S.C.  226(e))  be  for  a  primary  term  of 
10  years. 

EFFECTIVE  DATE:  July  30, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Erick  Kaarlela,  Chief,  Division  of  Fluid 
Minerals,  Bureau  of  Land  Management, 
1849  C  Street  NW.  (510  LS), 

Washington.  DC  20240,  (202)  653-2127. 
SUPPLEMENTARY  INFORMATION:  Prior  to 
the  enactment  of  the  Energy  Policy  Act 
of  1992,  all  onshore  competitive  oil  and 
gas  leases  had  a  primary  term  of  5  years. 
The  provision  in  section  2509  of  the  Act 
amended  section  17(e)  of  the  Mineral 
Leasing  Act  (30  U.S.C.  226(e))  by 
extending  the  primary  term  for  all 
onshore  competitive  oil  and  gas  leases 
to  10  years.  This  extension  applies  only 
to  future  leasing  actions. 

This  provision  in  no  way  changes  the 
manner  in  which  the  Bureau  of  Land 
Management  conducts  business;  it 
simply  extends  the  duration  of 
competitive  onshore  oil  and  gas  leases. 
This  rule  is  being  published  as  a  final 
rule  because  public  comment  is 
unnecessary  and  contrary  to  the  public 
interest  inasmuch  as  the  change  in  lease 
terms  is  mandated  by  law  and  was 
effective  upon  signature  by  the 
President.  For  the  same  reasons,  this 
rule  will  become  effective  upon 
publication  in  the  Federal  Register  (5 
U.S.C.  553(d)(3)). 

The  principal  author  of  this  rule  is  G. 
Jean  Austin  of  the  Division  of  Fluid 
Minerals  with  assistance  from  the 
Division  of  Legislation  and  Regulatory 
Management  of  the  Washington  Office. 

It  has  been  determined  that  the 
rulemaking  is  categorically  excluded 
from  the  review  process  established  by 


the  National  Environmental  Policy  Act 
of  1969  pursuant  to  516  Departmental 
Manual  (DM),  chapter  2.  appendix  1, 
item  1.10,  and  516  DM.  chapter  2. 
appendix  2. 

The  Department  of  the  Interior  has 
determined  that  this  docmnent  is  not  a 
major  rule  under  Executive  Order  12291 
and  that  no  Regulatory  Impact  Analysis 
is  required.  A  major  rule  is  any 
regulation  that  is  likely  to  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  a  major  increase  in' 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions,  or  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  Department  has  further 
determined  that  this  rulemaking  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605  et  seq.).  This  rule  will  result 
in  modest  benefits  to  all  oil  and  gas 
lessees  and/or  operators  by  providing 
additional  time  to  assemble  blocks  of  oil 
and  gas  leases,  thus  presenting  more 
economical  opportunities  for 
exploration. 

The  Department  certifies  that  this 
final  rule  does  not  represent  a 
governmental  action  capable  of 
interference  with  constitutionally 
protected  property  rights.  Therefore,  as 
required  by  Executive  Order  12630,  the 
Department  of  the  Interior  has 
determined  that  the  rule  will  not  cause 
a  taking  of  private  property. 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
these  regulations  meet  the  applicable 
standards  provided  in  sections  2(a)  and 
2(b)(2)  of  ^ecutive  Order  12778. 

The  information  collection 
requirements  contained  in  part  3120 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  et  seq.  and  assigned 
clearance  numbers  1004-0074  and 
1004-0065. 

List  of  Subjects  in  43  CFR  Part  3120 

Government  contracts.  Oil  and  gas 
exploration.  Public  lands — mineral 
resources.  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble,  title  43,  chapter  B,  part  3120 
of  the  Code  of  Federal  Regulations,  is 
amended  as  follows. 
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PAirr  3120-COMPETmVE  LEASES 

1.  The  authority  citation  for  part  3120 
continues  to  read  as  follows; 

Authority:  Mineral  Leasing  Act  of  1920,  as 
amended  and  supplenMnted  (30  U.S.C  181  et 
seq.),  the  Mineral  Leasing  Act  for  Acquired 
Lands  of  1947.  as  amended  (30  U.S.Q  351- 
359).  the  Alaska  National  Interest  Lands 
Conservation  Act  as  amended  (16  U.S.C. 

3101  et  seq.).  the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C  1701  et 
seq.),  the  Fedmal  Property  and 
Administrative  Services  Act  of  1949  (40 
U.S.C.  471  et  seq.).  and  the  Attorney 
General's  Opinion  of  April  2. 1941  (40  Op. 
Atty.  Gen.  41). 

2.  Section  3120.2-1  is  revised  to  read 
as  follows: 

§3120JS-1  DurMkm  of  Lease. 

Competitive  leases  shall  be  issued  for 
a  primary  term  of  10  years. 

Dated:  July  1. 1993. 

Bob  Aiaastrong, 

Assistant  Secretary  of  the  Interior. 

(FR  Doc.  93-18198  Filed  7-29-93;  8:45  am) 
BHJJNQ  CODE  StSe-aS-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

45  CFR  Part  400 

Refugee  Resettlement  Program; 
Refugee  Cash  Assistance  and  Refugee 
Medical  Assistance 

AGENCY:  Administration  for  Children 
and  Families  (ACF).  HHS.  Office  of 
Refugee  Resettlement. 

ACTION:  Withdrawal  of  a  final  rule. 

SUMMARY:  This  rule  withdraws  the 
regulation  that  was  published  in  the 
F^eral  Register  on  March  31. 1993,  (58 
FR  16777)  to  reduce  the  duration  of  the 
special  programs  of  refugee  cash 
assistance  (RCA)  and  re^gee  medical 
assistance  (RMA)  fiom  a  refugee’s  first 
8  months  in  the  United  States  to  a 
refugee’s  first  3  months.  A  document 
delaying  the  effective  date  of  June  1. 
1993  to  August  1, 1993  of  the  March  31 
rule  was  published  in  the  Federal 
Register  on  May  25, 1993  (58  FR  29981). 

Public  Law  No.  103-50,  which  was 
enacted  on  July  2, 1993,  contains  the 
following  provision: 

Sec.  501.  Funds  appropriated  pursuant  to 
section  414(a)  of  the  Immigration  and 


Nationality  Act  under  Pub.  L.  102-170  for 
fiscal  year  1992  shall  be  available  for  the 
costs  of  assistance  provided  and  other 
activities  conducted  in  such  year  and  in 
fiscal  year  1993. 

Based  on  that  provision,  the 
Department  has  determined  that 
sufficient  funds  are  available  to 
continue  the  RCA/RMA  eligibility 
period  at  the  current  8-month  level  for 
the  remainder  of  FY  1993. 

Under  the  Secretary’s  authority,  the 
final  rule  amending  45  CFR  part  400 
that  was  published  in  the  Federal  % 
Register  on  March  31, 1993,  on  page 
16777  is  withdrawn.  The  RCA  and  RMA 
eligibility  period  remains  at  the  current 
level  of  a  refugee’s  first  8  months  in  the 
U.S. 

DATES:  Effective  July  30. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Toyo  Biddle  (202)  401-9250. 

Dated:  )uly  12, 1993. 

Laurence  ).  Love. 

Acting  Assistant  Secretary  for  Children  and 
Families. 

Approved:  )uly  23. 1993. 

Donna  E.  Shalala, 

Secretary,  Department  of  Health  and  Human 
Services. 

IFR  Doc.  93-18211  Filed  7-29-93;  8:45  am) 
BUJJNQ  CODE  41t4-01-M 
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DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7  CFR  Part  246 

Special  Supplemental  Food  Program 
for  Womeg,  Infants  and  Children  (WIC): 
Fifteen  Percent  Capping  Provision  ^ 
Rule 

AGENCY:  Food  and  Nutrition  Service. 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  rule  proposes  a  revision 
to  the  food  funds  allocation  formula  for 
the  Special  Supplemental  Food  Program 
for  Women,  Infants  and  Children  (WIC) 
to  remove  the  provision  limiting  any 
State  agency  to  a  15  percent  increase  in 
food  funding.  The  change  will  ensure 
that  all  funds  appropriated  for  Fiscal 
Year  1994  and  subsequent  years  are 
allocated.  This  proposed  rule  should  be 
Rnalized  by  October  1. 1993  to  assure 
that  grant  allocations  for  Fiscal  Year 
1994  are  affected. 

OATES:  To  be  assured  of  consideration, 
written  comments  must  be  received  on 
or  before  August  30, 1993. 

ADDRESSES:  Comments  may  be  mailed  to 
Alberta  C.  Frost,  Director,  Supplemental 
Food  Programs  Division.  Food  and 
Nutrition  Service,  USDA,  3101  Park 
Center  Drive,  room  540,  Alexandria, 
Virginia  22302,  (703)  305-2710.  All 
written  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  (8:30  a.m.-5  p.m., 
Monday  through  Friday)  at  the  above- 
stated  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  McIntosh,  Chief,  Program 
Analysis  and  Monitoring  Branch, 
Supplemental  Food  Programs  Division, 
Food  and  Nutrition  Service,  USDA, 

3101  Park  Center  Drive,  Alexandria, 
Virginia  22302,  (703)  305-2710. 

SUPPLEMENTARY  INFORMATION: 
Classification 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291,  and  has 


been  determined  not  to  be  major.  The 
Assistant  Secretary  for  Food  and 
Consumer  Services  does  not  anticipate 
that  this  rule  will  have  an  impact  on  the 
economy  of  $100  million  or  more.  This 
rule  will  not  result  in  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal,  State  or 
local  government  agencies,  or 
geographic  regions.  Further,  this  rule 
will  not  have  a  significant  adverse  effect 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

This  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612).  Pursuant  to  that  review,  the 
Acting  Administrator  of  the  Food  and 
Nutrition  Service  (FNS)  has  certified 
that  this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Some  State  and  local  agencies 
will  be  most  affected  because  of  the 
additional  program  administration 
involved:  however,  the  effect  on  these 
entities  will  be  minimal.  Additional 
participants  and  applicants  may  be 
served  by  the  Program,  and, 
accordingly,  would  also  be  affected. 

Paperwork  Reduction  Act 

This  rulemaking  imposes  no  new 
reporting  or  recordkeeping  provisions 
that  are  subject  to  OMB  review  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Executive  Order  12372 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance 
Programs  under  10.557  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials  (7  CFR  part 
3015,  subpart  V,  and  final  rule-related 
notice  published  June  24, 1983  (48  FR 
29114)). 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  l^ecutive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  state  or  local  laws,  regulations  or 
.  policies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  full  implementation.  This 


rule  is  not  intended  to  have  retroactive 
effect  unless  so  specified  in  the 
“EFFECTIVE  DATE"  section  of  this 
preamble.  Prior  to  any  judicial  challenge 
to  the  provisions  of  this  rule  or  the 
application  of  its  provisions,  all 
applicable  administrative  procedures 
must  be  exhausted.  In  the  WIC  Program, 
the  administrative  procedures  are  as 
follows:  (1)  Local  agencies  and 
vendors — State  agency  hearing 
procedures  issued  pursuant  to  7  CFR 
246.18;  (2)  applicants  and  participants — 
State  agency  hearing  procedures  issued 
pursuant  to  7  CFR  246.9;  (3)  sanctions 
against  State  agencies  (but  not  claims  for 
repayment  assessed  against  a  State 
agency)  pursuant  to  7  CFR  246.19 — 
administrative  appeal  in  accordance 
with  7  CFR  246.22;  and  (4)  procurement 
by  State  or  local  agencies —  , 

administrative  appeal  to  the  extent 
required  by  7  CFR  3016.36. 

Fifteen  Percent  Capping  Provision  of  the 
Food  Funds  Allocation  Formula 

Background.  Each  fiscal  year,  once  6m 
appropriation  is  enacted  for  the  WIC 
Program,  funds  are  allocated  to  State 
agencies  through  funding  formulas. 

Food  funds  are  first  allocated  for 
stability  grants,  which  provide  State 
agencies  with  their  prior  fiscal  year's 
total  food  grant  adjusted  by  an  inflation 
factor,  and  with  funds  set  aside  to  serve 
migrant  peulicipants.  Any  funds 
remaining  after  the  stability  food  grants 
are  satisfied  are  classified  as  residual 
funds  and  are  allocated  equally  through 
targeting  and  growth  components  of  the 
funding  formula.  All  States  receive 
targeting  funds  based  on  their  service  to 
Priority  I  participants  (mainly  prenatal 
women  with  identified  health  risks  and/ 
or  who  are  at  nutritional  risk).  Growth 
funds  are  allocated  only  to  those  States  ‘ 
which,  when  compared  to  other  States, 
receive  less  than  their  equitable  share  of 
funds  based  primarily  on  the  size  of 
their  income  eligible  populations. 
Census  data  from  1990,  used  for  the  first 
time  in  the  allocation  of  Fiscal  Year 
1993  food  growth  funds,  revealed  that 
certain  States,  termed  “growth”  States, 
are  significantly  underfunded  based  on 
the  size  of  their  income  eligible 
populations.  Through  the  growth 
component  of  the  funds  allocation 
formula,  these  underfunded  States  were 
eligible  for  substantial  funding  increases 
in  Fiscal  Year  1993  and  will  again  be 
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eligible  for  large  increases  in  Fiscal  Year 
1994. 

Although  the  allocation  formula 
provides  additional  funds  for  growth 
States,  the  formula  also  limits  the 
increase  in  residual  funding  that  any 
State  may  receive  from  one  fiscal  year 
to  the  next  to  15  percent  above  the  level 
of  the  stability  grant  adjusted  for 
inflation.  This  15  percent  capping 
provision  was  implemented  primarily 
for  two  reasons.  First,  it  prevented  State 
agencies  from  receiving  funds  beyond 
their  growth  capacity  in  one  fiscal  year. 
The  limitation  also  assured  that  residual 
funds  were  shared  widely  among  all 
growth  State  agencies  in  need  of  funds. 

The  ability  of  State  agencies  to  handle 
rapid  Program  growth  efficiently  and 
efiectively  has  proven  to  be  variable. 
Even  with  the  15  percent  cap.  some 
State  agencies  which  do  not  yet  have 
space  and  staff  readily  available  to 
expand  participation  have  had  to 
voluntarily  return  funds  during  the 
fiscal  year  that  they  are  unable  to  use, 
or  unable  to  use  in  a  manner  which 
maintains  quality  of  service  to 
participants.  More  importantly,  the  cap 
prevents  some  underfrmded  States  from 
receiving  the  full  share  of  funds  that 
they  would  otherwise  be  allocated 
through  the  allocation  formula.  Many  of 
these  States  have  the  ability  to 
efficiently  and  effectively  utilize  these 
additional  funds. 

In  Fiscal  Year  1993.  an  unprecedented 
complication  occurred  with  the  current 
funds  allocation  formula  as  a  result  of 
the  large  number  of  growth  States  which 
declined  additional  funds,  while  other 
growth  States  which  desired  additional 
funds  were  limited  by  the  15  percent 
capping  provision.  Without  an 
emergency  revision  to  current 
regulations  waiving  the  15  percent 
capping  provision  from  July  1, 1993  to 
September  30, 1993,  FNS  would  have 
been  unable  to  allocate  all  available 
funds  in  Fiscal  Year  1993. 

Accordingly.  FNS  published  a  Final 
Rule  on  July  13. 1993  (58  FR  37633) 
which  waived  the  15  percent  cap  for  the 
remainder  of  Fiscal  Year  1993.  Congress 
authorized  such  a  waiver  in  Public  Law 
103-50.  the  Supplemental 
Appropriations  Act  of  1993,  enacted  on 
July  2, 1993. 

Justification  fortJie  Femoval  of  the  15 
Percent  Capping  Provision 

The  funds  allocation  formula  was 
intended  to  move  growth  State  agencies 
toward  their  equitable  share  of  funds; 
however,  the  15  percent  cap  impedes 
the  capability  of  the  formula  to  advance 
this  goal.  Removal  of  the  15  percent  cap 
%vill  therefore  permit  FNS  to  reduce 
current  inequities  among  State  agencies 


by  allowing  growth  State  agencies  to 
receive  larger  allocations  to  use  to  serve 
their  eligible  populations. 

Furthermore,  it  is  very  possible  that 
the  scenario  which  occurred  in  Fiscal 
Year  1993,  in  which  available  funds 
could  not  be  allocated  without  a  waiver 
to  the  15  percent  capping  provision, 
will  reoccur  in  Fiscal  Year  1994.  If  this 
situation  again  arises,  available  funds 
will  not  be  optimally  utilized  and 
participants  who  could  be  served  within 
current  funding  levels  will  not  be  served 
without  removal  of  the  15  percent  cap. 

Congress  was  unambiguous  about  its 
findings  and  purpose  in  creating  the 
WIC  Program.  As  set  forth  in  section 
17(a)  of  ffie  Child  Nutrition  Act  of  1966 
(the  Act),  it  found  that  substantial 
numbers  of  pregnant,  postpartum  and 
breastfeeding  women,  end  infants  and 
children  are  from  families  with 
inadequate  income  and  are  at  special 
ris)(  with  respect  to  their  physical  and 
mental  health  by  reason  of  inadequate 
nutrition  and  health  care.  Section  17(a) 
further  states  that  the  purpose  of  the 
WIC  Program  is  to  provide 
supplemental  foods  and  nutrition 
education  to  these  individuals,  “up  to 
the  authorization  levels  set  forth  in  (this 
Act).” 

Removal  of  the  15  Percent  Capping 
Provision 

This  rule  proposes  to  remove  the  15 
percent  capping  provision  frcm  the 
funds  allocation  formula  so  that  State 
agencies  may  receive  the  full  share  of 
funds  which  would  otherwise  be 
indicated  by  the  formula,  regardless  of 
the  percent  increase  any  one  State 
agency  might  receive  from  the 
allocation.  As  it  is  imperative  that  this 
change  occur  in  time  for  initial 
allocation  of  Fiscal  Year  >1994  grants,  the 
Department  has  allowed  only  a  30  day 
comment  period. 

List  of  Subjects  in  7  CFR  Part  246 

Food  assistance  programs.  Food 
donations.  Grant  programs — Social 
programs.  Infants  and  children. 

Maternal  and  child  health.  Nutrition 
education.  Public  assistance  programs, 
WIC,  Women. 

Accordingly,  7  CFR  part  246  is 
proposed  to  be  amended  as  follows: 

PART  246— SPECIAL  SUPPLEMENTAL 
FOOD  PROGRAM  FOR  WOMEN, 
INFANTS  AND  CHILDREN 

1.  The  authority  citation  for  part  246 
is  revised  to  read  as  follows: 

Authority:  Secs.  123  and  213,  Pub.  L  101- 
147, 103  Stat  877  (49  U.S.C.  1751);  sea  3201, 
Pub.  L.  100-890. 102  Stat.  4181  (42  U.S.C. 
1786):  sea  645,  Pub.  L  100-460, 102  Stat. 


2229  (42  U.S.C  1786);  secs.  212  and  501, 

Pub.  L.  100-435, 102  Stat.  1645  (42  U.S.C. 
1786);  sec.  3,  Pub.  L.  100-356, 102  Stat.  669 
(42  U.S.C.  1786);  sec.  8-12,  Pub.  L.  100-237, 
101  Stat.  1733  (42  U.S.C.  1786);  sec.  341-353, 
Pub.  L.  99-500  and  99-591, 100  Stat.  1783 
and  3341  (42  U.S.C.  1786);  sec.  815,  Pub.  L 
97-35,  95  Stat.  521  (42  U.S.C  1786);  sec.  203, 
Pub.  L.  96-499, 94  Stat.  2599  (42  U.S.C. 
1786);  sec.  3,  Pub.  L.  95-627,  92  Stat.  3611 
(42  U.S.C.  1786). 

2.  In  Section  246.16,  the  introductory 
text  of  paragraph  (c)(2)(ii)  is  revised  to 
read  as  follows: 

§  246.16  Distribution  of  funds. 

•  «  *  *  « 

(c)  *  •  * 

(2)  *  *  * 

(ii)  Allocation  of  residual  funds.  Any 
funds  remaining  available  for  allocation 
for  food  costs  after  the  allocation  of 
stability  food  funds  required  by 
paragraph  (c)(2)(i)  of  this  section  has 
been  completed  shall  be  allocated  as 
follows; 

«  *  •  «  * 

Dated:  July  23, 1993. 

George  A.  Braley, 

Acting  Administrator.  Food  and  Nutrition 
Service. 

[FR  Doc.  93-18185  Filed  7-29-93;  8:45  am) 
BILUNQ  CODE  MIO-SO-U 


Agricultural  Marketing  Service 

7  CFR  Part  926 
[Docket  No.  FV-92-035PR1 

Tokay  Grapes  Grown  in  San  Joaquin 
County,  California;  Proposed  Rule 
Revising  the  Minimum  Grade 
Requirements 

AGENCY;  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule, 

SUMMARY:  This  proposed  rule  would  add 
the  U.S.  No.  1  Institutional  grade  to  the 
minimum  grade  requirements  under  the 
handling  regulation  in  effect  for  fresh 
market  shipments  of  California  Tokay 
grapes.  This  action  is  expected  to  aid 
handlers  in  developing  new  markets  for 
Tokay  grapes. 

DATES:  Comments  must  be  received  by 
August  30. 1993. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal  to:  Docket 
Clerk,  Fruit  and  Vegetable  Division. 
AMS,  USDA,  P.O.  Box  96456,  room 
2523-S.  Washington,  DC  20090-6456. 
Three  copies  of  all  written  material  shall 
be  submitted,  and  they  will  be  made 
available  for  public  inspection  at  the 
Office  of  the  Docket  Clerk  during  regular 
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business  hours.  All  comments  should  business  subiect  to  such  actions  in  order 
reference  the  docket  number  and  the  that  small  businesses  will  not  be  unduly 
date  and  page  number  of  this  issue  of  or  disproportionately  burdened, 
the  Federal  Register.  Marketing  orders  issued  pursuant  to  the 

FOR  FURTHER  MFORMATION  COMTACT:  Act,  and  rules  issued  thereunder,  are 


Caroline  C  Thorpe,  Marketing  Ord«r 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 

Box  96456,  room  2523-S,  Washington, 

DC  20090-6456,  telephone:  (202)  720- 
8139. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  proposed  under  Marketing  Agreement 
emd  Order  No.  926  (7  CFR  part  926), 
both  as  amended,  regulating  the 
handling  of  Tokay  grapes  grown  in  San 
Joaquin  County,  California.  The 
marketing  agreement  and  order  are 
authorized  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  IJ.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

This  proposed  rule  has  been  reviewed 
by  the  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and 
the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  "non-maior”  rule. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
proposed  rule  would  not  preempt  any 
state  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handier  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  SeCTetary’s  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  date  of 
the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
consider^  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 


unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibilitv. 

There  are  approximately  5  handlers  of 
San  Joaquin  County,  California  Tokay 
grapes  subject  to  regulation  imder  the 
marketing  order,  and  approximately  20 
roducers.  Small  agricultural  producers 
ave  been  defined  by  the  Snum 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of  Tokay 
grape  handlers  and  producers  may  be 
classified  as  small  entities. 

Tokay  Grape  Industry  Committee 
(committee),  the  agency  responsible  for 
local  administration  of  the  order,  met  on 
February  4, 1992,  and  unanimously 
recommended  revising  the  minimum 
grade  requirements  in  the  handling 
regulation  to  include  the  U.S.  No.  1 
Institutional  grade  as  set  forth  in  the 
United  States  Standards  for  Grades  of 
Table  Grapes  (European  and  Vinifera 
Type)  (7  CFR  51.880  to  51.913), 
hereinafter  referred  to  as  the  Standards. 

Under  current  requirements,  from 
August  12  through  November  IS  each 
season,  Tokay  grapes  must  meet  the 
minimum  grade  and  size  requirements 
specified  for  U.S.  No.  1  Table,  as  set 
forth  in  the  Standards,  and  must  meet 
applicable  color  requirements. 

The  committee  recommended  adding 
the  U.S.  No.  1  Institutional  grade  to  the 
minimum  grade  requirements  in  the 
domestic  handling  regulation.  The 
requirements  of  the  U.S.  No.  1 
Institutional  grade  are  the  same  as  for 
U.S.  No.  1  Table  grade  except  for  bunch 
size  and  container  marking 
requirements.  Individual  bunches  of 
grapes  grading  U.S.  No.  1  Table  cannot 
weigh  less  than  one-fourth  pound  (4 
ounces).  Individual  bimches  of  grapes 
grading  U.S.  No.  1  Institutional  cannot 
weigh  less  than  2  ounces  nor  more  than 
5  ounces.  Additionally,  at  least  95 
percent  of  the  containers  in  a  lot  of 
grapes  grading  U.S.  No.  1  Institutional 
must  be  legibly  marked  "Institutional 
Pack."  No  labelling  requirements  are 
established  under  the  U.S.  No.  1  Table 
grade. 

The  committee  believes  that  adding 
the  U.S.  No.  1  Institutional  grade  to  the 
handling  regulation  would  promote 
domestic  sales  and  exports  of 
institutional  grape  pa^s,  particularly  to 


Canada.  The  committee  reports  an 
increased  demand  for  institutional  grape 
packs  by  the  food  service  industry  (e.g., 
school  systems,  airlines,  and 
restaurants).  Due  to  the  requirements  of 
the  current  handling  regulation,  Tokay 
grape  handlers  are  prohibited  from 
making  domestic  and  export  shipments 
of  institutional  grape  packs.  The 
Standards  were  amended  in  April  1991 
to  establish  the  U.S.  No.  1  Institutional 
grade. 

Section  8(e)  of  the  Act  requires  that 
whenever  grade,  size,  quality  or 
maturity  requirements  are  in  efiect  for 
grapes  under  a  domestic  marketing 
order,  imported  table  grapes  must  meet 
the  same  or  comparable  requirements. 
Because  this  proposed  rule  would  relax 
the  minimum  grade  requirements  to  add 
U.S.  No.  1  Institutional  to  the  domestic 
handling  regulation,  a  corresponding 
change  would  be  needed  in  the  table 
grape  import  regulation.  Such  change 
would  be  addressed  in  a  separate 
rulemaking  action. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
action  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

A  30-day  comment  period  is  provided 
to  allow  interested  persons  to  comment 
on  this  proposed  rule.  All  written 
comments  received  within  the  comment 
period  will  be  considered  prior  to 
finalization  of  this  rule. 

List  of  Subjects  in  7  CFR  Part  926 

Marketing  agreements.  Reporting  and 
recordkeeping  requirements,  Tokay 
grapes. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  part 
926  be  amended  as  follows: 

PART  926— TOKAY  GRAPES  GROWN 
IN  SAN  JOAQUIN  COUNTY. 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  926  continues  to  read  as  follows: 

Authority;  Secs.  1-19, 48  Stat.  31,  as 
amended:  7  U.S.C.  601-674. 

2.  Section  926.324  is  amended  by 
revising  paragraphs  (a)(1)  and  (b)  to  read 
as  follows; 

§  926.324  California  T okay  Grape 
Regulation  23. 

(a)  *  *  * 

(1)  Any  Tokay  grapes  grown  in  the 
production  area  which  do  not  meet  the 
grade  and  size  specifications  of  U.S.  No. 
1  Table  grade  or  U.S.  No.  1  Institutional, 
and  the  following  additional 
requirement:  Of  25  percent,  by  coimt,  of 
the  berries  of  each  bimch  which  are 
attached  to  the  lowerpart  of  the  main 


40758 


Federal  Register  /  Vol.  58,  No.  145  /  Friday,  July  30,  1993  /  Proposed  Rules 


stem,  including  laterals,  at  least  30 
percent,  by  count,  shall  show 
characteristic  color;  and 

*  •  •  •  • 

(b)  Definitions.  “U.S.  No.  1  Table 
grade,*'  "U.S.  No.  1  Institutional,"  and 
"characteristic  color,"  shall  mean  the 
same  as  in  the  United  States  Standards 
for  Grades  of  Table  Grapes  (European  or 
Vinifera  type)  (7  CFR  51.880  through 
51.912). 

Dated:  July  22. 1993 

Robert  C  Keeney, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
(FR  Doc.  93-18154  Filed  7-29-93;  8:45  am] 
BIUJNa  COOK  941(H»-e  * 


7  CFR  Part  944 

Pocket  No.  FV-92-036PR] 

Tokay  Grapes  Imported  Into  the  United 
States;  Proposed  Rule  Revising 
Minimum  Grade  Requirements 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would  add 
the  U.S.  No.  1  Institutional  grade  to  the 
minimum  grade  requirements  for 
imported  Tokay  grapes.  Currently, 
imported  Tokay  grapes  must  grade  at 
least  U.S.  No.  1  Table  which  includes  a 
requirement  that  individual  bimches 
weigh  at  least  one-fourth  pound  (4 
ounces).  Grapes  that  grade  U.S.  No.  1 
Institutional  must  meet  all  of  the 
requirements  of  U.S.  No.  1  Table  except 
for  bimch  size,  and  are  subject  to 
additional  container  marking 
requirements.  This  action  would  permit 
smaller  bimches  of  Tokay  grapes  to  be 
imported  into  the  United  States,  and  is 
required  under  section  8e  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937. 

DATES:  Comments  received  by  August 
30. 1993,  will  be  considered  prior  to 
issuance  of  a  final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action  to:  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA.  P.O.  Box  96456,  room  2523-S, 
Washington.  DC  20090-6456.  Three 
copies  of  all  written  material  shall  be 
submitted,  and  they  would  be  made 
available  for  public  inspection  at  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours.  All  comments  should 
reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Caroline  C.  Thorpe,  Marketing  Order 


Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS,  USDA.  P.O. 
Box  96456,  room  2523-S,  Washington, 
DC  20090-6456,  telephone:  (202)  720- 
5127. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  is  issued  under  section  8e 
of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  Act,  whi^  provides  that 
whenever  certain  specified 
commodities,  including  Tokay  grapes, 
are  regulated  under  a  Federal  marketing 
order,  imports  of  that  commodity  must 
meet  the  same  or  comparable  grade, 
size,  quality  and  maturity  requirements 
as  those  in  effect  for  the  domestically 
produced  commodity. 

This  proposed  rule  has  been  reviewed 
by  the  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and 
the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  "non-major"  rule. 

This  proposed  rule  has  been  reviewed 
under  ^ecutive  Order  12778,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
proposed  rule  would  not  preempt  any 
state  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  coiirt.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  die  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  S^retary’s  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 


Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
ruiique  in  that  they  are  brought  about 
through  group  action  of  es^ntially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

Import  regulations  issued  under  the 
Act  are  based  on  those  established 
under  Federal  marketing  orders.  Thus, 
they  should  also  have  small  entity 
orientation,  and  impact  both  small  and 
large  business  entities  in  a  manner 
comparable  to  rules  issued  under  such 
marketing  orders. 

Small  agricultural  producers  have 
been  defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  There 
are  no  known  importers  of  Tokay  grapes 
at  this  time. 

This  action  is  being  initiated  by  the 
Department  because  section  8e  of  the 
Act  requires  imported  Tokay  grapes  to 
meet  the  same  or  comparable 
requirements  as  those  established  under 
a  domestic  marketing  order.  Under  this 
proposed  rule,  imported  Tokay  grapes 
would  need  to  meet  the  same  minimum 
grade  requirements  as  Tokay  grapes  that 
are  grown  in  San  Joaquin  County, 
California,  and  regulated  under 
Marketing  Order  No.  926  (7  CFR  part 
926). 

Under  the  terms  of  the  marketing 
order,  from  August  12  through 
November  15  each  year,  Tolmy  grapes 
must  meet  the  minimum  grade  and  size 
requirements  specified  for  U.S.  No.  1 
Table,  as  set  forth  in  the  United  States 
Standards  for  Grades  of  Table  Grapes 
(European  or  Vinifera  Type)  (7  CFR 
51.880  to  51.913),  hereinafter  referred  to 
as  the  Standards.  In  addition,  under  the 
handling  regulation  Tokay  grapes  are 
subject  to  an  additional  color 
requirement.  Effective  April  18, 1991,  a 
new  U.S.  No.  1  Institutional  grade  was 
established  under  the  Standards. 

The  Tokay  Grape  Industry  Committee 
(committee),  the  agency  responsible  for 
local  administration  of  the  marketing 
order,  recommended  that  the  minimum 
grade  requirements  established  for 
domestically  grown  Tokay  grapes  be 
revised  to  include  the  new  U.S.  No.  1 
Institutional  grade. 

The  U.S.  No.  1  Institutional  grade 
would:  (1)  Provide  greater  tolerance  by 
permitting  more  weight  variance  of 
individual  bunches;  individual  bunches 
of  grapes  grading  U.S.  No.  1 
Institutional  cannot  weigh  less  than  2 
ounces  or  more  than  5  oxmces;  and  (2) 
provide  that  at  least  95  percent  of  the 
containers  in  a  lot  of  grapes  grading  U.S. 
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No.  1  Institutional  are  required,  under 
the  Standards,  to  be  marked 
“Institutional  Pack."  Grapes  grading 
U.S.  No.  1  Table  consist  of  bunches  of 
well  developed  grapes,  which  are  fairly 
well  colored,  uniform  in  appearance, 
and  free  from  decay,  mold  and  other 
condition  factors.  Bunches  must  weigh 
at  least  one-fourth  pound  (4  ounces). 

The  requirements  of  the  U.S.  No.  1 
Institutional  grade  are  the  same  as  for 
U.S.  No.  1  Table  grade  except  for  bunch 
size  and  container  marking 
requirements. 

The  committee’s  rerammendation  to 
revise  domestic  handling  requirements 
is  being  taken  imder  a  separate 
rulem^ng  action.  This  proposed  rule 
relaxing  the  minimum  grade 
requirement  for  imported  Tokay  grapes 
would  be  necessary  to  make  import 
requirements  consistent  with  those  in 
effect  under  the  marketing  mder.  This 
action  would  permit  smaller  bunches  of 
grapes  to  be  Impculed  into  the  United 
States  by  adding  the  U.S.  No.  1 
Institutional  grade  to  the  minimum 
grade  requirements  for  Tokay  grape 
imports. 

A  primary  purpose  of  the  Standards  is 
to  provide  uniform  trading  terms 
relative  to  quality  critmia  commonly 
recognized  by  buyers  and  sellers  of 
grapes.  Because  the  requirements  for 
U.S.  No.  1  Table  and  U.S.  No.  1 
Institutional  grapes  are  identical  except 
for  bunch  size,  it  has  beeq  determined 
that  the  U.S.  No.  1  Institutional  grade 
requirements  must  include  a  container 
marking  requirement  to  avoid  buyer 
confusion  in  the  marketplace.  Because 
this  requirement  has  been  determined  to 
be  essential  in  identifying  U.S.  No.  1 
Institutional  grapes,  imports  of  U.S.  No. 

1  Institution^  grade  Tokay  grapes 
would  have  to  meet  all  of  the 
requirements  of  that  grade  set  forth  in 
the  Standards,  including  the 
requirement  that  containers  of  such 
grapes  be  marked  “Institutional  Pack,” 

Based  cm  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
action  would  not  have  a  significant 
economic  impac:t  on  a  substantial 
number  of  small  entities. 

A  30-day  comment  pwiod  is  provided 
to  allow  interested  perscms  to  comment 
on  this  proposal.  All  written  commmits 
received  within  the  comment  period 
would  be  cxmsidered  prior  to  issuing 
any  final  rule. 

In  accordance  with  section  8e  of  the 
Act,  the  United  States  Trade 
Represrnitative  has  ccmcurred  with  the 
issuance  of  this  proposed  rule. 


List  of  Subjects  in  7  CFR  Part  944 

Av(x:ados,  Food  grades  and  standards. 
Grapefruit.  Grapes,  Imports,  Kiwifruit, 
Limes.  Olives,  Oranges. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  part 
944  be  amend^  to  read  as  follows: 

PART  944— FRUITS;  IMPORT 
REGULATIONS 

1.  The  authority  citation  for  7  CFR 
part  944  continues  to  read  as  follows: 

Authority:  Secs.  1-19, 48  Stat.  31,  as 
amended;  7  U.S.C  601-674. 

2.  Section  944.605  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

9  944.605  Tokay  Grape  Import  Regulation 
5. 

(a)  Applicability  to  imports.  Pursuant 
to  section  8e  of  the  Act  and  Part  944 — 
Fruits;  Import  Regulations,  during  the 
period  August  12  through  November  15 
of  each  year  the  importation  into  the 
United  States  of  Tokay  variety  grapes  is 
prohibited  unless  sucdi  grapes  meet  the 
grade  and  size  specifications  of  U.S.  No. 
1  Table  Grade,  or  U.S.  No.  1 
Institutional,  as  set  forth  in  the  United 
States  Standards  for  Grades  of  Table 
Grapes  (European  or  Vinifera  Type)  (7 
CFR  51.880  through  51.913),  and  the 
following  additional  requirement:  Of  the 
25  percent,  by  count,  of  berries  of  each 
bunch  which  are  attached  to  the  lower 
part  of  the  main  stem,  including  laterals, 
at  least  30  percent,  by  count,  shall  show 
characteristic  color. 

•  «  •  •  * 

Dated:  July  22. 1993 
Robert  C  Keeney, 

Deputy  Director,  Fruit  and  VegetaUe  Division. 
[FR  Doc.  93-18153  Filed  7-29-93;  8:45  am) 
BUXING  CODE  9410-Oa-e 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  189 

[Docket  Nos.  62P-0371  and  91N-0165] 

Lead-Soldered  Food  Cans;  Correction 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Proposed  rule;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
proposed  rule  that  appeared  in  the 
Federal  Registu'  of  June  21. 1993  (58  FR 
33860).  The  document  aimounced  that 
FDA  was  proposing  to  prohibit  the  use 
of  lead  solder  in  cans  that  contain  food. 


The  document  was  published  with  some 
inadvertent  errors.  This  document 
corrects  those  errors. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  L,  Varner,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-216),  Food 
and  Dmg  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-254-9511. 
SUPPLEMENTARY  INFORMATXIN:  In  FR  Doc. 
No.  93-14465,  appearing  on  page  33860, 
in  the  Federal  Register  of  Monday.  June 
21. 1993,  the  following  corrections  are 
made; 

1.  On  page  33860,  in  the  first  column, 
in  the  third  line  from  the  bottom,  the 
mail  code  “(HFF-335)”  is  corrected  to 
read  "(HFS-216)’*. 

2.  On  page  33861,  in  the  third 
column,  in  the  third  line  horn  the 
bottom,  the  word  “points.”  is  corrected 
to  read  “points:”. 

3.  On  page  33864,  in  the  first  column, 
in  the  second  full  paragraph,  in  line  10. 
the  phrase  “(Refs.  28  and  290)’’  is 
corrected  to  read  “(Refs.  28  and  29)’’. 

4.  On  page  33866,  in  the  first  column, 
in  the  first  full  paragraph,  in  line  18,  the 
phrase  “PTTIL  is  likely"  is  corrected  to 
read  “PTTIL  are  likely”;  in  the  second 
full  paragraph,  in  line  12,  the  word 
“form”  is  corrected  to  read  “from”;  and 
in  the  second  column,  third  full 
paragraph,  in  line  10.  the  phrase 
"converted  food"  is  corrected  to  read 
“converted  to  food". 

5.  On  page  33870,  in  the  third 
column,  in  Reference  45,  in  line  3.  the 
word  "Sela"  is  corrected  to  read  “Seal". 

Dated:  July  26, 1993. 

Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

(FR  Doc.  93-18147  Filed  7-29-93;8:45  am) 
BHJJNO  CODE  4110.41-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[Ml  5-1-51 61;  FRL-4684-9] 

Approval  and  Promulgation  of 
Implementation  Plan;  Michigan 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 

ACTION:  Proposed  rule. 

SUMMARY:  USEPA  is  proposing 
disapproval  of  revisions  to  the  Michigan 
State  Implementation  Plan  (SIP)  for 
ozone  wixich  were  submitted  to  USEPA 
by  the  Michigan  Department  of  Natural 
Resources  (hfflNR)  on  April  28. 1989. 
The  proposed  revisions  concern  R 
336.1628  (Rule  628),  "Emission  of 
volatile  organic  compounds  from 
components  of  existi^  process 
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equipment  used  in  manufacturing 
synthetic  organic  chemicals  and 
polymers;  monitoring  program**,  and  R 
336.1629  (Rule  629),  “Emission  of 
volatile  organic  compounds  from 
components  of  existing  process 
equipment  used  in  processing  natural 
gas;  monitoring  program**,  of  Michigan *s 
Administrative  Rules. 

DATES:  Conunents  on  this  revision  and 
on  the  proposed  USEPA  action  must  be 
received  by  August  30, 1993. 

ADDRESSES:  Comments  may  be  mailed 
to:  Carlton  T.  Nash,  Chief,  Regulation 
Development  Section  (AT-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago.  Illinois  60604. 

Copies  of  the  SIP  revision  request  and 
USEPA*s  analysis  are  available  for 
inspection  at  the  following  location:  (It 
is  recommended  that  you  telephone 
Kathleen  D’Agostino  at  (312)  886-1767 
before  visiting  the  Region  5  office.)  U.S. 
Environmental  Protection  Agency, 
Region  5.  Air  Toxics  and  Radiation 
Brandi.  Eighteenth  Floor,  77  West 
Jackson  Boulevard.  Chicago,  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  D*Agostino,  Air  Toxics  and 
Radiation  Branch  (AT-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5, 77  West  Jackson  Boulevard. 
Chicago.  Illinois  60604,  (312)  886-1767. 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  section  107  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  Act), 
USEPA  designated  certain  areas  in  each 
State  as  not  attaining  the  National 
Ambient  Air  Quality  Standards 
(NAAQS)  for  ozone.  For  Michigan,  see 
43  FR  8962  (March  3. 1978)  and  43  FR 
45993  (October  5, 1978).  For  these  areas, 
section  172(a)  of  the  1977  Act,  required 
that  the  State  revise  its  SIP  to  provide 
for  attaining  the  primary  NAAQS  as 
expeditiously  as  practicable,  but  not 
later  than  Dumber  31, 1982.i 

Sections  172(b)  and  (c)  of  the  1977 
Act.  require  that  for  stationary  sources, 
an  approvable  SIP  must  include  legally 
enforceable  requirements  reflecting  the 
application  of  reasonably  available 
control  technology  (RACT)  to  sources  of 
volatile  organic  compoimd  (VOC) 
emissions.  For  the  purpose  of  assisting 
state  and  local  agendas  in  developing 
RACT  rules.  US&A  prepared  a  series  of 
Control  Tedmique  Guideline  (CTG) 

<Tlw  1877  Act’s  requirements  for  an  approvable 
SIP  are  described  in  a  "General  Preamble”  for  part 
D  rulemaking  published  at  44  FR  20372  (April  4. 
1979).  44  FR  38583  (July  2. 1979).  44  FR  90371 
(August  28. 1979).  44  FR  53781  (September  17, 
1979),  and  44  FR  87182  (November  23, 1979). 


documents  which  establish  the 
presumptive  norm  for  RACT  for  a 
specific  source  categcay.  In  cases  where 
the  state  adopts  rules  that  eure  less 
stringent  than  in  the  CTG,  the  state  must 
justify  that  those  rules  are  RACT  for  that 
source  or  source  category.  In  partial 
response  to  the  requirement  for  RACT 
VOC  rules,  the  State  of  Michigan 
submitted  and  USEPA  approved 
controls  representing  the  application  of 
RACT  for  certain  stationary  sources  of 
VOCs  covered  by  the  first  two  groups  of 
CTGs  (RACT  1—40  (TR  52.1170(c)(16) 
(45  FR  29790);  40  CFR  52.1170(c)(39) 

(46  FR  43422);  40  CTR  52.1170(c)(56) 

(47  FR  32116)  and  RACT  B— 40  OR 
52.1170(c)(56)  (47  FR  32116)). 

Section  172  of  the  1977  Ad  allowed 
USEPA  to  grant  extensions  to  those 
States  that  could  not  demonstrate 
attainment  of  the  ozone  standard  by 
December  31, 1982,  if  certain  conditions 
were  met  by  the  States  in  revising  their 
air  pollution  control  program.  These 
areas  became  known  as  extension  areas. 
Michigan  requested  and  received  an 
extension  to  December  31, 1987,  for 
achieving  the  ozone  NAAQS  in  Wayne, 
Oakland  and  Macomb  Ciounties.  This 
extension  was  granted  on  June  2, 1980, 
(45  FR  37196)  and  obligated  the  State  to 
develop,  for  those  counties,  RACT 
regulations  for  soiuces  that  are 
addressed  by  the  Group  III  CTGs  (RACT 
ni)  and  RACT  regulations  for  major 
sources  that  are  not  addressed  by  a  CTG 
(major  non-CTG  RACT).* 

On  May  26. 1988,  pursuant  to  section 
110(a)(2)(H)  of  the  1977  Ad,  USEPA 
Region  5  notified  Ckivemor  James  J. 
Blanchard  that  the  Michigan  SIP  was 
substantially  inadequate  to  attain  and 
maintain  the  ozone  standard  and 
requested  that  defidendes  in  the 
existing  SIP  be  correded  (USEPA*8  SIP- 
Call).  Among  other  deficiencies,  USEPA 
noted  that  the  State  had  not  yet 
submitted  the  RACT  regulations  for 
sources  in  Wayne.  Oakland  and 
Macomb  Coimties  that  were  covered  by 
the  third  set  of  (TC^s. 

On  November  15, 1990,  the  Clean  Air 
Ad  Amendments  of  1990  were  enaded. 
Public  Law  101-549, 104  Stat.  2399 
(codified  at  42  U.S.C.  7401  et  seq.).  By 
operation  of  law,  the  Detroit  area, 
including  Wayne.  Oakland  and  Macomb 
Ck)imties.  retained  its  nonattainment 
designation  and  was  classified  as  a 
moderate  nonattainment  area  for  ozone. 
Sedion  182(a)(2)(A)  of  the  Clean  Air  Ad 
(CAA),  requires  eac^  state  to  submit  to 

>On  January  22, 1981,  (46  FR  7182),  USEPA 
published  guidance  for  the  development  of  1982 
ozone  SIPs  in  “State  Implementation  Plana: 
Approval  of  1982  Ozone  and  Carbon  Monoxide 
Plan  Revisions  for  Areas  Needing  an  Attaiiunent 
Date  Extension”. 


USEPA  by  May  15, 1991,  revisions  or 
additions  to  its  SIP  to  corred 
deficiencies  in  its  RACT  rules  for  ozone. 
Section  182(a)(2)(A)  of  the  Clean  Air  Ad 
applies  to  those  areas  classified  as 
marginal  or  above  and  requires  states  to 
adopt  and  correct  RACT  rules  for  such 
areas  pursuant  to  pre-amended  section 
172(b)  as  interpreted  in  pre-amendment 
guidance.*  Because  the  Detroit  area 
(including  Wayne.  Oakland  and 
Macomb  Counties)  is  classified  as 
moderate,  the  area  is  subject  to  the 
RACT  fix-up  requirement  and  the  May 

1991  deadline. 

Other  areas  within  Michigem  also 
retained  a  designation  of  nonattainment 
and  were  dassified  by  operation  of  law 
upon  enactment.  These  areas  are  also 
subjed  to  the  RACT  fix-up  requirement. 
However,  under  USEPA *s  pre¬ 
amendment  guidance,  interpreting  the 
requirements  of  section  172(b).  these 
areas  were  not  required  to  adopt  RACT 
rules  for  sources  covered  by  the  Group 
in  CTGs.  Therefore,  for  purposes  of  the 
May  15, 1991  deadline,  only  three 
counties  were  required  to  have  RACT 
rules  for  Group  IB  CTG  sources. 

Areas  that  are  designated 
nonattainment,  that  are  classified  as 
moderate  or  above,  and  that  were  not 
previously  required  to  adopt  RACT 
rules  for  sources  covered  by  the  Group 
IB  CTGs,  are  required  to  adopt  such 
rules  under  section  182(b)(2)  of  the 
amended  Ad.*  Section  182(b)(2) 
requires  that  these  areas  adopt  RACT 
rules  for:  (1)  Each  category  of  VOC 
sources  in  the  area  covered  by  a  CTG 
document  issued  by  the  Administrator 
between  the  date  of  enactment  of  the 
CAAA  and  the  date  of  attainment,  by  a 
date  specified  by  the  Administrator,  and 
(2)  all  VOC  sources  in  the  area  covered 
by  any  CTG  issued  before  the  date  of 
enadment  and  (3)  all  other  major 
stationary  sources  of  VCX^s  that  are 
located  in  the  area,  by  November  15, 

1992  (catch-up  requirements).  For  these 
areas,  RACT  rules  for  the  Group  IB 
CTCJs  are  due  on  November  15, 1992. 

On  April  28, 1989,  MDNR  submitted 
final  regulations  to  satisfy  outstanding 

*  Among  other  things,  the  pre-amendment 
guidance  consists  of  those  portions  of  the  proposed 
Post-1987  Ozone  and  Carbon  Monoxide  Policy  that 
concern  RACT,  52  FR  45044  (November  24, 1987); 
"Issues  Relating  to  VOC  Regulation  Cutpoints, 
Deficiencies  and  Deviations,  Clarification  to 
appendix  D  of  November  24, 1987  Federal  Register 
Notice"  (Blue  Book)  (notice  of  availability  was 
published  in  the  Federal  Register  on  May  25, 1988); 
and  the  existing  ccmtrol  technique  guidelines 
(CTGs). 

4  This  requirement  would  apply  to  the  remainder 
of  the  Detroit  nonattainment  area  as  well  as  the 
Grand  Rapids  (Kant  and  Ottawa  Counties),  and 
Muskegon  (Muskegon  County)  areas  which  are  all 
designated  as  nonattainment  and  classified  as 
moderate. 
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commitments  in  its  1982  ozone  SIP  for 
southeast  Michigan  (Wayne,  Oakland 
and  Macomb  Coimties).  Today  USEPA 
is  rulemaking  on  the  regulations 
contained  in  the  submittal  which 
address  two  RACT  m  categories,  VOC 
leaks  from  synthetic  organic  chemical 
and  polymer  manufacturing  plants  (Rule 
628)  and  natural  gas  processing  plants 
(Rule  629).  At  the  time  MDNR 
submitted  these  rules,  USEPA  only 
required  adoption  of  RACT  in  in 
extension  areas.  However,  MDNR  chose 
to  expand  the  applicability  of  these 
rules  to  all  of  the  coimties  listed  in 
USEPA ’s  SIP-Call,  which  include  the 
Detroit.  Grand  Rapids,  and  Muskegon 
areas.  This  submittal,  therefore, 
addresses  requirements  of  USEPA’s  SIP- 
Call,  section  182(a)(2)(A)  of  the  CAA 
(for  Wayne,  Oakland,  and  Macomb 
Coimties),  and  section  182(b)(2)  of  the 
CAA  (for  Livingston,  Monroe.  St.  Clair, 
Washtenaw,  Kent,  Ottawa,  and 
Muskegon  Counties).  The  following  is 
USEPA’s  evaluation  and  proposed 
action  for  Michigan’s  RACT  III  rules. 

USEPA’s  Evaluation  and  Proposed 
Action 

In  determining  the  approvability  of  a 
VOC  rule,  USEPA  must  evaluate  the 
rule  for  consistency  with  the 
requirements  of  the  CAA  and  USEPA 
regulations,  as  found  in  section  110  and 
Part  D  of  the  CAA  and  40  CFR  part  51 
(Requirements  for  Preparation, 
Adoption,  and  Submittal  of 
Implementation  Plans).  The  USEPA 
interpretation  of  these  requirements, 
whi(^  forms  the  basis  for  today’s  action, 
appears  in  the  various  USEPA  policy 
guidance  documents  listed  in  footnote 
3.  Among  these  provisions  is  the 
requirement  that  a  VCX^  rule  must,  at  a 
minimum,  provide  for  the 
implementation  of  reasonably  available 
control  technology  (RACT)  for  existing 
major  stationary  sources  of  VCX) 
emissions.  This  requirement  was  carried 
forth  from  the  pre-amended  Act. 

Under  the  amended  Act,  Congress 
ratified  USEPA’s  use  of  CTG  documents, 
as  well  as  other  Agency  policy,  for 
requiring  States  to  “fix-up”  dieir  RACT 
rules.  See  section  182(a)(2)(A).  The 
USEPA  policy  document  applicable  to 
Rule  628  is  Control  of  Volatile  Organic 
Compound  Leaks  from  Synthetic 
Organic  Chemical  and  Polymer 
Manufacturing  Equipment,  dated  March 
1984.  ’The  USEPA  policy  document 
applicable  to  Rule  629  is  (Control  of 
Volatile  Organic  Compound  Equipment 
Leaks  firom  Natural  G^Gasoline 
Processing  Plants,  dated  December 
1983.  Fur&er  interpretations  of  USEPA 
policy  are  found  in  the  Blue  Book.  In 
general,  these  guidance  documents  have 


been  set  forth  to  ensure  that  VOC  rules 
are  fully  enforceable  and  strengthen  or 
maintain  the  SIP. 

MDNR  Rules  628  and  629  are  new 
rules  which  were  adopted  to  establish  a 
monitoring  program  for  leaking 
components  of  manufacturing  process 
equipment  at  synthetic  organic  chemical 
and  polymer  manufacturing  plants  and 
natural  gas  processing  plants, 
respectively.  Both  rules  include 
provisions  relating  to  the  inspection  of 
components,  the  repair  of  le{^.  and 
recordkeeping. 

Below  is  a  description  of  the 
regulations  submitted  and  USEPA’s 
evaluation  of  them. 

Definitions 

Rules  103, 104, 106, 108, 114, 119  and 
121  contain  definitions  of  terms  used  in 
Rules  628  and  629.  These  definitions  are 
generally  consistent  with  the  CTGs  and 
are,  therefore,  approvable. 

Applicability 

Rule  601  has  been  revised  to  define 
"existing  source”  as  it  relates  to  Rules 
628  and  629.  An  existing  source  is  any 
process  or  process  equipment  subject 
either  to  Rule  628  or  629  which  has 
been  placed  into  operation  or  for  which 
an  application  for  a  permit  to  install  was 
made  before  January  5, 1981  (for  Rule 
628)  or  January  20. 1984  (for  Rule  629). 
These  revisions  are  approvable  because 
they  are  consistent  with  the 
applicability  dates  for  the  NSPS  for 
these  categories.  Any  sources  installed 
after  these  dates  must  meet  NSPS 
requirements. 

Rules  628(1)  and  629(1)  specify  that 
the  requirements  of  Rules  628  and  629 
apply  to  existing  sources  located  in  any 
county  listed  in  table  64.  The  counties 
listed  are:  Kent.  Lapeer.  Livingston, 
Macomb.  Monroe,  Muskegon,  Oakland, 
Ottawa.  St.  Clair,  Washtenaw  and 
Wayne.  At  the  time  of  MDNR’s 
submittal,  USEPA  required  the  adoption 
of  RACT  in  only  in  extension  areas; 
however,  MDNR  chose  to  expand  the 
applicability  of  these  rules  to  all  of  the 
counties  listed  in  USEPA’s  SIP-Call. 
This  applicability  is  consistent  with  the 
requirements  of  section  182(a)(2)(A)  and 
section  182(b)(2)  of  the  amended  Act. 
Pursuant  to  these  sections,  MDNR  is 
required  to  adopt  and  submit  RACT  III 
regulations  to  USEPA  by  May  15, 1991, 
for  Oakland,  Macomb  and  Wayne 
Counties  (section  182(a)(2)(A))  and  by 
November  15, 1992,  for  Kent, 
Livingston,  Monroe,  Muskegon,  Ottawa, 
St.  Clair  and  Washtenaw  Counties 
(section  182(b)(2)). 

These  rules  dso  contain  provisions 
which  allow  the  Michigan  Air  Pollution 
Control  Commission  to  approve  an 


“equivalent  control  method.”  USEPA 
previously  commented  that  this  type  of 
provision  is  unacceptable  unless 
accompanied  by  either  a  requirement 
that  such  methods  be  approved  by 
USEPA  as  site-specific  SIP  revisions  or 
a  replicable  procedure  (which  USEPA 
has  determined  to  be  approvable)  for 
establishing  an  equivalent  control 
method.  If  &e  State  is  not  required  to 
submit  alternate  methods  to  USEPA,  the 
State  would  have  the  ability  to  alter  the 
SIP,  possibly  in  a  way  whi^  would 
interfere  with  expeditious  attainment  of 
the  NAAQS,  without  providing  USEPA 
with  the  opportunity  to  rulem^e  on  the 
SIP  revision.  MDNR  chose  not  to 
remove  this  language  because  it  believes 
that  it  is  appropriate  and  consistent 
with  existing  VOC  rules.  MDNR  states 
that  it  will  submit  alternative  programs 
as  SIP  revisions  if  necessary.  USEPA 
does  not  consider  this  to  be  an  adequate 
response  to  this  issue.  USEPA  has 
identified  this  type  of  provision  as  a 
deficiency  in  Michigan’s  existing  VOC 
rules. 

Inspection  Requirements 

Rules  628  (2)  and  (3)  and  629  (2)  and 
(3)  establish  inspection  programs  which 
are  consistent  with  the  CTGs,  and  are, 
therefore,  approvable. 

Rules  628(4)  and  629(4)  provide  for 
annual  rather  than  quarterly  inspection 
of  valves  in  a  process  unit  if  the 
quarterly  leak  detection  program  shows 
that  2  percent  or  less  of  the  process 
valves  in  that  unit  are  leaking  for  2 
consecutive  quarters.  These  provisions 
are  not  consistent  with  the  CfTGs,  which 
allow  annual  monitoring  only  after  the 
quarterly  leak  detection  program  shows 
that  2  percent  or  less  of  the  valves  are 
leaking  for  5  consecutive  quarters. 

Rules  628(6)  and  (7)  and  629(6)  and 
(7)  and  (8)  contain  various  exemptions 
from  the  inspection  requirement  which 
are  generally  consistent  with  the  CTGs 
and  are  approvable,  with  the  exception 
of  Rule  629(8)(a).  This  rule  exempts 
components  which  contain  or  contact  a 
process  stream  with  a  VOC 
concentration  of  less  than  10  percent  by 
weight.  The  CTG  states  that  “Equipment 
with  process  streams  containing 
relatively  low  percentages  of  VOC  (i.e., 
between  1.0  and  10  percent)  contribute 
a  significant  portion  of  total  emissions 
from  natural  gas  plants  and,  therefore, 
are  subject  to  RACT  requirements.” 
MDNR  has  provided  no  justification  for 
this  exemption.  In  addition,  with 
respect  to  Rules  628(6)(a)  and  629(7)(a), 
MDNR  should  require  initially  and  at 
any  other  time  they  deem  fit,  a  stack  test 
to  demonstrate  the  efficiency  of  the 
control  devices. 
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Repair  Requirements 

Rules  628(9)  and  629(10)  lequire 
leaking  components  to  be  repaired  no 
later  than  15  days  after  detection.  These 
provisions  are  consistent  with  the  CTGs. 

Rules  628(11)  and  629(12)  allow  for  a 
delay  in  the  repair  of  leaking 
components.  With  the  exception  of 
Rules  628(ll)(b)  and  629(12)(b),  these 
provisions  are  acceptable.  Rules 
628(1  l)(b)  and  629(12)(b)  allow  for  a 
delay  of  up  to  6  months  for  repair  of 
leaks  that  “cannot  be  repaired  within  15 
days  due  to  circumstances  beyond  the 
control  of  the  person  operating”  the 
plant.  USEPA  believes  this  provision  is 
too  vague;  it  is  not  clear  what  would 
constitute  circumstances  beyond  the 
control  of  the  operator.  Therefore, 
USEPA  believes  that  this  language 
affects  the  enforceability  of  the 
requirement  to  repair  leidung 
components.  An  acceptable  alternative 
would  be  for  Michigan  to  include 
recordkeeping  requirements  which 
would  allow  both  the  State  and  USEPA 
to  determine  the  impact  of  this 
exemption. 

Recordkeeping  and  Reporting 
Requirements 

Rules  628(7)(a)  and  629(8)(a)  should 
require  an  analysis  demonstrating  that 
relevant  components  are  not  in  VOC 
service. 

Rules  628(12)  and  629(13)  require  a 
log  to  be  kept  of  all  leaks.  These 
provisions  are  consistent  with  the  CTGs. 

Rules  628(13)  and  629(14)  contain 
acceptable  quarterly  reporting 
requirements. 

Compliance  Date 

Rules  628(14)  and  629(15)  require 
sources  subject  to  Rules  628  and  629  to 
submit  a  written  program  detailing  how 
the  provisions  will  be  implemented  and 
require  soiirces  to  begin  inspections 
within  6  months  after  the  effective  date 
of  the  rules.  This  is  an  acceptable 
timeframe  for  implementing  the 
provisions  of  these  rules. 

A  detailed  discussion  of  the 
deficiencies  in  Rules  628  and  629  can  be 
found  in  the  Technical  Support 
Documents  dated  July  3, 1989,  and  July 
20. 1989,  which  are  available  from  Uie 
USEPA  Region  5  office.  Because  these 
rules  contain  provisions  which  are  not 
consistent  with  section  172  of  the  pre¬ 
amended  Act  as  interpreted  in  the  CTGs 
and  the  Blue  Book,  they  are  not 
approvable  pursuant  to  sections 
182(a)(2)(A)  and  (b)(2)  of  the  CAA. 
Therefore,  USEPA  cannot  grant  full 
approval  of  these  rules  under  section 
110(k)(3)  and  part  D.  Also,  because  the 
submitted  rules  are  not  composed  of 


separable  parts  which  meet  all  the 
applicable  requirements  of  the  CAA, 
USEPA  cannot  grant  partial  approval  of 
the  rule  under  section  110(k)(3). 

Under  section  179(a)(2).  if  the 
Administrator  disapproves  a  submission 
under  section  110(k)  for  an  area 
designated  nonattainment,  based  on  the 
submission’s  failure  to  meet  one  or  more 
of  the  elements  required  by  the  Act,  the 
Administrator  must  apply  one  of  the 
sanctions  set  forth  in  section  179(b) 
unless  the  deficiency  has  been  corrected 
vdthin  18  months  of  such  disapproval. 
Section  179(b)  provides  two  sanctions 
available  to  the  Administrator:  Highway 
funding  and  offsets.  The  18  month 
period  referred  to  in  section  179(a)  will 
begin  at  the  time  USEPA  publishes  final 
notice  of  this  disapproval.  Moreover,  the 
final  disapproval  triggem  the  federal 
implementation  plan  (HP)  requirement 
under  section  110(c). 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et.  seq.,  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

USEPA’s  disapproval  of  the  State 
request  vmder  section  110  and 
subchapter  I.  Part  D  of  the  CAA  does  not 
affect  any  existing  requirements 
applicable  to  small  entities.  Any  pre¬ 
existing  federal  requirements  remain  in 
place  after  this  disapproval.  Federal 
disapproval  of  the  state  submittal  does 
not  affect  its  state-enforceability. 
Moreover,  USEPA’s  disapproval  of  the 
submittal  does  not  impose  any  new 
federal  requirements.  Therefore,  USEPA 
certifies  that  this  disapproval  action 
does  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  it  does  not  remove  existing 
requirements  nor  does  it  impose  any 
new  federal  requirements. 

Under  Executive  Order  12291,  this 
action  is  not  “major”.  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Environmental 
protection.  Hydrocarbons, 
Intergovernmental  relations.  Ozone. 

Authority:  42  U.S.C.  7401-7671q. 


Dated:  March  9, 1993. 

David  A  UUrich, 

Acting  Regional  Administrator. 

(FR  Doc.  93-18227  Filed  7-29-93;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  76 

[MM  Docket  No.  93-215;  FCC  No.  9»-053] 

Cable  Television  Act  of  1992 

AGENCY:  Federal  Commimications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  has  adopted 
a  Notice  of  Proposed  Rulemaking 
proposing  cost-of-service  standards  for 
the  cable  industry.  This  action  will 
provide  notice  to  the  public  that  the 
Commission  intends  to  establish  cost-of- 
service  requirements  governing  the 
cable  industry  and  seeks  comment  on 
these  requirements.  This  action  will 
provide  a  record  on  which  the 
Commission  can  establish  cost-of- 
service  requirements. 

DATES:  Comments  due  August  25, 1993; 
reply  comments  due  September  14, 
1993. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission.  1919  M 
Street,  NW.,  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  A.  Manner,  (202)  653-5940; 
Lawrence  A.  Walke,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Notice  of 
I^oposed  Rulemaking  in  MM  Docket 
No.  93-215;  FCC  No.  93-353,  adopted 
July  15. 1993,  and  released  July  16. 
1993.  T^e  complete  text  of  this 
document  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Center 
(room  239),  1919  M  Street,  NW., 
Washington,  DC  20554,  and  may  be 
purcha^  from  the  Commission’s  copy 
contractor.  International  Transcription 
Service.  (202)  857-3800,  2100  M  Street. 
NW.,  Washington.  DC  20037. 

Synopsis  of  the  Notice  of  Proposed 
Rulemaking 

/.  Introduction 

1.  In  this  Notice  of  Proposed 
Rulemaking  (“Notice”),  we  propose 
regulatory  requirements  to  govern  cost- 
of-service  showings  submitted  by  cable 
operators  seeking  to  justify  rates  above 
levels  determined  under  our  primary 
method  of  regulating  rates  using 
benchmarks  and  price  caps.  We  also 
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delegate  authority  to  the  Mass  Media 
Bureau  to  conduct  cost  studies  of 
individual  cable  companies  in 
conjunction  with  this  rulemaking.  We 
further  propose  a  productivity  offset 
feature  that  could  be  incorporated  into 
our  price  cap  mechanism  governing 
cable  service  rates,  and  information 
collection  requirements  to  implement 
section  623(g)  of  the  Cable  Act  of  1992. 

II.  Backgmund 

2.  On  May  3, 1993,  the  Commission 
released  a  Report  and  Order  and  Further 
Notice  of  Proposed  Rulemaking  in  MM 
Docket  No.  92-266,  FCC  93-177,  58  FR 
29736  (May  21, 1993)  ("Report  and 
Order"),  establishing  rules  to  implement 
the  cable  television  rate  regulation 
provisions  of  the  Commvmications  Act 
of  1934,  as  amended  by  the  Cable 
Television  Consumer  Protection  and 
Competition  Act  of  1992  ("Cable  Act  of 
1992”).  The  1992  Cable  Act  provides 
that  rates  for  cable  service,  other  than 
per  channel  and  pay-per-view  services, 
provided  by  cable  systems  not  subject  to 
effective  competition,  as  defined  in  the 
statute,  shall  be  subject  to  regulation. 

The  statute  provides  for  regulation  of 
the  basic  service  tier  generally  by  local 
franchising  authorities,  and  of  cable 
programming  services  tiers  exclusively 
by  the  Commission. 

3.  In  the  Report  and  Order,  the 
Commission  adopted  a  benchmark  and 
price  cap  approach  to  setting  rates  for 
regulated  cable  services.  Under  that 
approach,  existing  rates  for  cable  service 
are  compared  to  a  benchmark  that 
reflects  the  rates  charged  by  cable 
systems  subject  to  effective  competition, 
with  a  given  number  of  subscribers, 
channels,  and  satellite  channels.  In 
general,  systems  with  current  rates 
above  the  benchmark  must  either  lower 
rates  to  the  benchmark  or  to  the  rates  in 
effect  on  September  30, 1992,  reduced 
by  ten  percent,  whichever  reduction  is 
less.  The  Commission  established  forms 
and  associated  instructions  that 
determine  the  precise  manner  of 
conducting  the  benchmark  comparison 
and  reducing  rates.  Once  initial  rates  are 
determined  by  comparison  to  the 
benchmark,  rates  are  governed  on  a 
going-forward  basis  by  a  price  cap 
mechanism.  The  price  cap  permits 
annual  adjustments  for  inflation  and  a 
recovery  of  increases  in  external  costs, 
including  programming  costs,  costs  of 
franchise  requirements,  taxes,  and 
franchise  fees. 

4.  The  Commission  based  its  adoption 
of  the  benchmarking  and  price  cap 
approach  for  regulation  of  cable  service 
rates  on  an  evaluation  of  the  advantages 
and  disadvantages  of  that  approach  and 
traditional  cost-of-service  regulation. 


The  Commission  determined  that  a 
benchmark  and  price  gap  approach 
should  serve  as  the  primary  method  for 
regulation  of  cable  service  rates  given 
the  disadvantages  associated  with  cost- 
of-service  regulation,  including 
increased  administrative  burdens 
imposed  on  cable  operators  and 
regulators. 

5.  At  the  same  time,  the  Commission 
was  concerned  that  the  benchmark  and 
price  cap  regulatory  framework  might 
not  in  all  cases  permit  cable  operators 
to  recover  the  reasonable  costs  of 
providing  regulated  cable  service. 
Accordingly,  the  Commission 
established  an  opportunity  for  cable 
operators  to  justify  rates  above 
benchmark  or  capped  levels  based  on 
costs.  Although  the  Commission  had 
previously  proposed  and  sought 
comment  on  regulatory  requirements  to 
govern  cost-of-service  showings  hy  cable 
operators,  the  Commission  determined 
that  the  record  at  that  time  was  not 
sufficient  to  permit  the  careful 
balancing  of  subscriber  and  cable 
operator  interests  that  should  be 
embodied  in  cost-of-service 
requirements.  The  Commission  stated 
that  it  would  issue  the  instant  Notice  to 
gather  the  record  necessary  for  adoption 
of  cost-of-service  requirements.  Pending 
adoption  of  rules  in  this  proceeding, 
local  franchising  authorities  for  the 
basic  tier  and  the  Commission  for  cable 
programming  services,  will  review  cost- 
of-service  showings  by  cable  operators 
on  a  case-by-case  basis  under  general 
cost-of-service  principles. 

III.  A  Regulatory  Framework  to  Govern 
Cost-Based  Cable  Service  Rates 

6.  In  this  Notice,  we  propose  to 
establish  a  regulatory  ^mework  to 
govern  rates  for  cable  service  based  on 
costs.  This  regulatory  framework  will 
consist  of  regulatory  goals  for  cost-based 
regulation  of  cable  service  rates  and  the 
regulatory  requirements  that  will 
achieve  those  goals.  We  discuss  first  our 
tentative  goals  for  cost-based  regulation 
of  cable  service  rates  and  then  the 
requirements  that  we  could  adopt  to 
achieve  them. 

A.  Regulatory  Coals 

7.  As  indicated,  in  the  Report  and 
Order,  the  Commission  adopted  a 
benchmark  and  price  cap  approach  as 
the  primary  means  of  governing  rates  for 
regulated  cable  service.  Oiir  benchmark 
and  price  cap  requirements  will 
continue  to  serve  as  the  primary 
mechanism  for  regulation  of  cable 
service  rates.  We  are  concurrently  with 
the  instant  proceeding  addressing 
petitions  for  reconsideration  of  the 
Report  and  Order.  We  incorporate  by 


reference  petitions  for  reconsideration 
of  the  Report  and  Order.  We  may  adopt 
in  the  instant  proceeding  proposals 
made  on  reconsideration  concerning 
cost-of-service  requirements  and  the 
role  they  should  play  in  our  overall 
approach  for  regulation  of  cable  service 
rates.  We  additionally  intend  to 
establish  an  opportunity  for  cable 
operators  to  justify  rates  based  on  costs, 
as  we  will  explore  in  this  proceeding. 

We  believe  that  our  benchmark,  price 
cap,  and  cost-of-service  requirements 
should  constitute  a  complete  regulatory 
approach  for  setting  cable  service  rates. 
Thus,  a  goal  for  the  cost-of-service 
requirements  that  we  ultimately  adopt 
in  this  proceeding  will  be  that  they  form 
a  "backstop"  for  foe  benchmark 
approach  to  rate  regulation.  We  solicit 
comment  on  what  cost-of-service 
requirements  we  should  adopt  that  will 
best  form  this  part  of  our  comprehensive 
plan  for  regulation  of  cable  service  rates. 
In  particular,  we  request  comment  on 
what  rate  levels  our  cost-based 
requirements  should  produce  in  relation 
to  benchmark  rates.  We  also  solicit 
comment  on  what  role  generally  a  cost- 
based  approach  to  ratemaking  should 
play  in  our  regulation  of  cable  service 
rates.  We  believe  that  foe  principal 
purpose  of  cost-based  ratemaking  in  foe 
overall  framework  of  our  regulations 
should  be  to  permit  regulatory 
authorities  to  evaluate  whether  rates 
that  exceed  foe  benchmark  for  a  specific 
system  are  nonetheless  reasonable  in 
light  of  that  system’s  permissible  costs, 
as  discussed  more  fully  below. 

8.  Our  regulatory  framework  for  cost- 
based  rates  for  cable  service  will  govern 
foe  rates  for  cable  service  set  pursuant 
to  cost-of-service  showings  by  cable 
operators  seeking  to  justify  rates  above 
benchmark  and  capped  levels.  Our 
framework  will  determine  foe  price  that 
operators  may  charge  for  cable  service 
and  foe  earnings  that  cable  o{>erators 
may  achieve  through  cost-based  rates. 
We  believe  that  our  regulatory 
requirements  determining  cost-based 
rates  must  reflect  a  balancing  of  foe 
interests  of  cable  operators  and 
consumers  that  is  fair  and  reasonable  to 
both.  Our  requirements  should  permit 
cable  operators  to  recover  foe  reasonable 
costs  of  providing  cable  service  and  to 
attract  capital,  including  foe 
opportunity  for  reasonable  earnings, 
while  protecting  consumers  from  paying 
inappropriate  costs  and  unreasonable 
charges,  which  was  one  of  Congress' 
primary  concerns  when  effective 
competition  for  cable  is  not  present. 

9.  Congress  also  identified  foe  policy 
goal  of  ensuring  that  cable  operators 
continue,  where  economically  justified, 
to  expand  their  telecommunications 
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infrastructure.  The  Commission  agrees 
that  cable  operators  can,  and  should, 
contribute  to  the  continued 
development  of  an  advanced 
teleconununications  infrastructure. 

Cable  operators  have  major 
communications  capabilities  in  place 
and  are  rapidly  making  facilities  and 
services  improvements.  They  are  also 
actively  exploring  ways  to  combine 
existing  services  with  new 
telecommunications  services  that  covild 
increase  competition  in  the  provision  of 
communications  services  to  the  public 
and  bring  new  services  to  consumers. 

We  also  believe  that,  in  the  near  future, 
cable  operators  may  experience 
significant  competition  in  delivery  of 
video  programming  to  consumers.  We 
believe  that,  consistent  with  the  Act,  our 
requirements  should  not  thwart 
operators*  ability  to  respond  to 
competitive  forces  by  means  of  facility 
and  service  improvements.  For  these 
reasons,  we  further  tentatively  conclude 
that  our  regulatory  requirements  for 
cost-based  rates  should  also  be  designed 
to  assure  that  cable  operators  may  fully 
respond  to  incentives  to  provide  a 
modem  communications  infrastructure 
and  to  respond  to  competitive  forces. 

We  believe  that  such  an  approach 
directly  serves  Congress'  intent  to 
encourage  "economically  justified’* 
expansion  of  the  cable  infrastructure. 

10.  In  the  Report  and  Order,  the 
Commission  determined  that  the 
benchmaiking  process  for  setting  rates 
would  be  based  on  the  goal  of  amoving 
rates  for  cable  service  that  approach 
rates  of  competitive  systems.  Hie 
Commission  established  a  regulatory 
framework  with  procedures  design^  to 
ensure  that  systems  with  rates  almve  the 
competitive  benchmark  will  reduce 
rates  by  the  competitive  differential  of 
ten  percent.  The  Commission  explicitly 
selected  such  an  approach  as  the 
preferred  method  or  rate  regulation,  as 
opposed  to  using  traditional  cost-based 
regulation  as  its  primary  regulatory  tool. 
We  solicit  comment  on  whether  our 
regulatory  framework  for  cost-based 
rates  should  also  be  guided  by  the  goal 
of  producing  rates  that  approximate 
competitive  rate  levels,  i.e.,  rates  that 
approach  the  operators’  costs.  The  key 
distinction  between  the  benchmark/ 
price  cap  approach  and  the  cost-based 
approach,  however,  is  that  operators 
making  a  cost-of-service  showing  are 
seeking  to  justify  rates  that  exceed  the 
benchmarlu  but  that  nevertheless  are 
reasonable  because  they  are  based  on 
costs,  as  determined  under  our 
requirements.  We  seek  comment  on 
whether  this  is  the  correct  formulation 
of  the  cost-of-service  objectives. 


11.  In  the  Report  and  Order,  we  also 
concluded  that  we  should  adopt  a 
benchmark  for  regulation  of  cable 
service  rates  that  is  tier-neutral.  We 
concluded  that  a  regulatory  frmnework 
that  produced  a  low-priced  basic  service 
tier  but  that  also  created  incentives  for 
cable  operators  to  move  programming 
frnm  the  basic  to  higher  tiers  did  not 
have  any  advantages  over  a  regulatory 
scheme  that  was  tier-neutral.  We 
tentatively  conclude,  for  the  same 
reasons,  that  we  shoidd  adopt  standards 
of  reasonableness  of  cable  service  rates 
based  on  costs  that  are  also  tier-neutral. 
We  solicit  comment  on  this  tentative 
conclusion. 

12.  Determination  and  evaluation  of 
cost-based  rates  can  be  a  complex  and 
resources  intensive  activity.  In-depth 
evaluation  of  cost-based  rates  for  many 
cable  operators  would  impose 
significant  administrative  burdens  on 
cable  operators  and  regulators. 

Therefore,  we  believe  that  our 
requirements  for  cost-based  rates  must, 
to  the  extent  possible,  be  based  on  a 
pragmatic  approach  geared  to  the 
feasibility  of  implementation  of  cost- 
based  regulation  by  local  regulators  and 
the  Commission.  We  believe  that,  to  the 
extent  possible,  our  regulations  should 
be  designed  to  reduce  administrative 
burdens  on  cable  operators  and 
regulators. 

13.  We  also  believe  that  our 
regulations,  while  protecting  consumers 
from  paying  imreasonable  (barges, 
should  nonetheless  permit  the  recovery 
of  costs  for  providing  cable  service  in 
high  cost  areas.  Our  regulations  should 
not  preclude  operators  facing  imusual 
operating  costs  to  recover  such  costs  in 
rates  for  cable  service.  We  will  endeavor 
to  fashion  requirements  that  give 
ratemaking  recognition  to  all  legitimate 
costs  while  preventing  recovery  in  rates 
of  unreasonable  costs. 

14.  Finally,  we  believe  that  the  goals 
we  adopt  for  fashioning  regulatory 
requirements  for  cost-based  cable 
service  rates  should  carefully  consider 
the  potential  impact  of  such  goals  and 
requirements  on  consumers  and  the 
cable  industry.  In  order  to  permit  the 
Commission  to  fully  assess  the  impact 
of  possible  requirements  that  we  could 
adopt  in  this  proceeding,  we  seek 
comment  on  the  present  economic  and 
financial  performance  and  practices  of 
the  cable  industry,  including  expert 
opinion  and  economic  models,  and  on 
the  financial  and  economic  impact  of 
cost-based  rates  on  the  cable  industry 
and  consumers. 

B.  Regulatory  Requirements 

15.  In  this  section,  we  propose  and 
discuss  the  regulatory  requirements  that 


could  be  adopted  as  part  of  our 
regulatory  framework  governing  cost- 
based  rates  of  cable  service.  These 
requirements  will  be  designed  and 
selected  to  achieve  our  balancing  of 
goals  for  cost-based  regulation  of  cable 
service.  These  possible  regulatory 
requirements  consist  of  the  regulatory 
tools  employed  by  this  Commission  and 
other  federal  and  state  regulatory  bodies 
to  govern  the  rates  of  rate  regulated 
industries  based  on  costs.  We 
tentatively  conclude  that  we  may 
employ  these  requirements  for  cost- 
based  regulation  imder  the  Cable  Act  of 
1992. 

16.  We  have  previously  recomized 
the  disadvantages  of  traditional  cost- 
based  rate  regulation  when  regulating 
other  telecommimication  industries  and 
have  sought  to  develop  other 
alternatives.  For  the  same  reasons,  we 
have  adopted  in  this  proceeding  a 
benchmark  and  price  cap  mechanism  to 
serve  as  the  primary  method  of 
regulating  cable  service  rates. 
Accordingly,  while  we  propose 
traditional  concepts  of  cost-of-service 
regulation,  we  will  endeavor  to  fashion 
a  framework  from  them  that  achieves 
our  goals  and  avoids  to  the  extent 
possible  the  disadvantages  of  traditional 
cost-based  regulation.  We  intend  to 
adopt  requirements  tailored  to  the  cable 
industry.  We  also  seek  alternative 
proposes  for  governing  the  rates  of 
cable  service  ^sed  on  costs,  including 
modifications  to  the  possible 
requirements  discussed  below.  We  may 
adopt  such  proposals  offered  by 
commenters  even  though  not 
specifically  proposed  in  this  Notice.  At 
paras.  70-75,  infra,  we  discuss  possible 
alternatives  for  streamlining  cost-of- 
service  showings. 

(1)  Procedurm  requirements  for  cost- 
of-service  showings.  17.  As  indicated,  in 
the  Report  and  Order,  we  established  an 
opportunity  for  cable  operators  to  justify 
rates  for  the  basic  service  tier  and/or 
cable  programming  service  tiers  above 
levels  permitted  imder  the  benchmark 
and  price  cap  approach  based  on  costs. 
We  propose  to  establish  limits  on  the 
frequency  with  which  cable  operators 
may  make  cost-of-service  showings  for 
the  basic  service  tier  and  cable 
programming  services  tier.  We  propose 
that  once  a  cost-of-service  showing  has 
been  evaluated  by  either  the  local 
franchising  authority  or  the 
Commission,  another  such  showing  for 
the  tier  may  not  be  made  for  one  year. 
This  approach  will  eliminate  burdens  of 
repetitive  filings  and  should  not  unduly 
financially  affect' operators  because  we 
do  not  anticipate  that  costs  will  change 
markedly  within  a  one  year  period.  We 
solicit  comment  on  this  proposal. 
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18.  We  also  solicit  comment  on 
whether  we  should  establish  procedural 
limits  or  bars  on  cost-of-service 
shovdngs  seeking  to  )ustify  rates  higher 
than  existing  rates  absent  a 
demonstration  of  special  circumstances 
or  extraordinary  costs.  Under  this 
approach,  absent  a  special  showing,  we 
would  not  entertain  cost-of-service 
applications  to  Justify  initial  regulated 
rates  higher  than  the  systems*  existing 
rates.  This  approach  would  be  based  on 
the  presumption  that  most  operators 
have  set  rates  in  an  imregulated 
environment  at  a  level  to  be  fully 
compensatory.  We  solicit  comments  on 
this  approach  and  presumption. 

19.  In  order  to  facilitate  review  of 
cost-of-service  showings,  we  propose  to 
require  that  in  any  cost-of-service 
showing,  costs  and  supporting  data  be 
presented  on  an  FCC  prescrilMd  form 
and  associated  worksheets.  The  form 
and  accompanying  instructions  would 
embody  the  cost-of-service  standards, 
cost  allocation,  and  cost  accounting 
requirements  that  we  will  adopt  in  this 
proceeding.  The  form  would  require 
explanations  and  descriptions  of  cost 
information  and  averaging  and 
allocations  used,  to  the  extent  not 
prescribed  by  the  Commission,  to 
permit  evaluation  of  the  showing  hy 
regulators.  This  form  and  worksheets 
would  be  used  for  cost-of-service 
showings  for  both  the  basic  service  tier 
and  cable  programming  service  tiers.  We 
believe  that  use  of  such  a  form  would 
generally  reduce  administrative  bxirdens 
by  providing  for  a  uniform  presentation 
of  development  of  cost-based  rates  for 
cable  service.  We  solicit  comment  on 
this  proposal. 

(2)  Cost-of-service  standards.  20.  In 
this  section,  we  propose  cost-of-service 
standards  t^t  will  determine  both  the 
opportunity  for,  and  limits  of,  recovery 
horn  subscribers  of  costs  incurred  by 
cable  operators.  Under  traditional  cost- 
of-service  regulation,  rates  are  set  at  a 
level  to  provide  the  company  with  a 
recovery  of  its  costs  and  a  reasonable 
opportunity  to  earn  a  fair  return  on  its 
invested  capital.  Under  the  traditional 
formulation,  the  company’s  revenue 
.'equirement  is  equal  to  the  expenses  of 
providing  service  and  its  return  on 
investment.  In  other  words,  the  rates  an 
enterprise  is  permitted  to  charge  must 
be  adequate  to  pay  its  expenses  and  earn 
a  reasonable  return  on  investment.  We 
propose  this  traditional  formulation  as 
the  overarching  standard  to  govern  cost- 
based  rates  for  cable  service.  We  solicit 
comment  on  this  proposal. 

21.  We  address  oelow  specific 
requirements  that  could  govern  the 
expenses  and  return  on  investment  that 
cable  operators  would  be  permitted  to 


recover  in  rates  for  regulated  cable 
service.  We  tentatively  conclude  that  we 
should  exclude  from  permitted  annual 
expenses  the  expenses  of  providing 
services  unrelated  to  provision  of  cable 
service  and  certain  special  expenses.  We 
also  tentatively  conclude  that  the 
Commission  should  prescribe 
depreciation  rates  for  cable  plant  and 
that  those  rates  should  be  designed  to 
accurately  match  the  useful  life  of  the 
plant.  In  addition,  we  tentatively 
conclude  that  we  should  use  an  original 
cost  methodology  to  value  cable 
operator’s  ratebase  and  that  we  should 
exclude  excess  acquisition  costs  firom 
ratebase  for  purposes  of  developing 
cost-based  rates.  Finally,  we  tentatively 
conclude  that  we  should  establish  a  rate 
of  return  for  provision  of  regulated  cable 
service  by  all  cable  operators,  and  that 
we  should  establish  a  rate  of  return 
between  approximately  10%-14%,  after 
taxes,  for  provision  of  regulated  cable 
service,  depending  on  the  balancing  of 
goals  that  we  adopt  in  this  proceeding 
and  prevailing  costs  of  capital.  We 
solicit  comment  on  whether  these 
general  requirements  should  form  part 
of  our  regulatory  framework  to  govern 
cost-bas^  rates  for  cable  service. 

22.  The  foregoing  or  other 
requirements  that  we  could  adopt 
governing  costs  may  constitute  different 
costing,  accoimting,  and  financial 
practices  for  purposes  of  setting  rates 
than  current  practices  in  the  cable 
industry.  They  may  also  represent 
different  measures  of  industry 
performance  than  currently  used  by  the 
cable  industry  and  lenders.  An 
important  determinant  of  the  standards 
that  we  adopt  will  be  the  impact  on  the 
industry  and  consumers.  We  solicit 
comment  on  the  extent  to  which  we 
should  establish  in  our  regulations 
explicit  transition  elements  addressing 
the  changes  in  financial  practices  and 
structure  required  by  cable  operators  as 
they  adapt  to  a  rate  regulated 
environment.  For  example,  as  discu.ssed 
below,  we  could  allow  in  ratebase  a 
portion  of  excess  acquisition  costs  when 
evaluating  the  reasonableness  of  current 
rates.  To  the  extent  our  cost-of-service 
standards  will  encourage  most  cable 
operators  to  elect  the  benchmarking 
approach  to  setting  rates,  the  primary 
impact  of  these  standards  will  be  that 
most  rates  will,  in  fact,  be  set  by  the 
benchmark  approach.  We  seek  comment 
on  the  impact  of  the  standards  that  we 
could  adopt  in  this  proceeding.  We  also 
solicit  comment  on  the  extent  to  which 
cable  service  rates  are  already 
developed  on  the  basis  of  costs,  and  the 
methodol(^es  used  by  cable  operators 
to  do  so. 


a.  Annual  expenses.  23.  We  propose 
that  a  cost-based  showing  permit  the 
cable  operator  to  recover  operating 
expenses,  depreciation,  and  taxes  as 
annual  expenses  of  providing  cable 
service.  We  will  prohibit  recovery 
through  regulated  cable  rates  of 
expenses  unrelated  to  provision  of 
regulated  cable  service.  We  solicit 
comment  on  these  tentative 
conclusions. 

(1)  Operating  expenses.  24.  Operating 
expenses  incuned  by  cable  operators 
could  be  expected  to  include  plant 
specific  costs  (e.g.,  maintenance),  plant 
non-specific  costs  (e.g.,  programming 
expense,  power,  engineering  and 
testing),  customer  operations  (e  g., 
marketing,  billing  and  collection),  and 
corporate  operations  (e.g.,  legal, 
planning,  accoimting  and  finance).  We 
tentatively  conclude  that  these  costs 
should  be  included  as  operating 
expenses  that  cable  operators  are 
entitled  to  recover  in  rates  for  regulated 
cable  service.  We  believe  that  this  will 
permit  operators  to  fully  recover  the 
reasonable  costs  of  providing  service  in 
high  cost  areas.  We  seek  comment  on 
this  tentative  conclusion.  We  also  seek 
comment  on  whether  other  operating 
expenses  should  be  recoverable.  We 
tentatively  conclude  that  programming 
expense  would  be  a  recoverable 
operating  expense,  but  would  not  be  a 
cost  element  for  inclusion  in  ratebase. 
We  solicit  comment  on  whether  we 
should  nonetheless  permit  a  profit  or 
mark-up  on  programming  expense  for 
development  of  cost-bas^  rates.  This 
could  create  incentives  for  cable 
operators  to  provide  programming  but 
would  increase  charges  to  subscribers. 
We  solicit  comment  on  whether  cable 
operators  will  continue  to  have 
sufficient  incentives  to  provide 
adequate  levels  of  programming  service 
without  an  allowed  profit  on 
programming  expense.  We  also 
tentatively  conclude  that  we  should  not 
permit  recovery  of  certain  special 
expenses.  Specifically,  we  propose  to 
exclude  lobbying  expenses, 
contributions  for  charitable,  social  or 
community  welfare  purposes, 
membership  fees  and  dues  in  social, 
service  and  recreational  or  athletic  clubs 
and  organizations,  and  penalties  and 
fines  paid  on  accoimt  of  violations  of 
statutes  and  rules.  Our  rules 
presumptively  exclude  these  costs  frrom 
costs-of-service  for  rates  for  telephone 
interstate  access  service.  Our  regulations 
governing  operating  expenses  will  also 
determine  the  costs  that  must  be 
expensed  and  those  that  must  be 
capitalized.  We  solicit  comment  on 


40766 


Federal  Register  /  Vol.  58,  No.  145  /  Friday,  July  30,  1993  /  Proposed  Rules 


what  costa  should  be  expensed  or 
capitalized. 

(2)  Depreciation.  25.  Depredation  can 
affect  rates  in  two  ways.  First, 
depredation  expense  is  a  recurring 
expense  that  recovers  in  rates  the  cost 
of  the  depredated  asset  over  its  useful 
life.  Second,  accumulated  depredation 
is  the  sum  of  depredation  previously 
recovered  as  an  expense  and  is 
subtraded  from  mss  plant  to  calculate 
the  ratebase  to  wnich  the  prescribed  rate 
of  return  is  applied. 

26.  Under  a  traditional  regulatory 
cost-of-service  scheme,  allowing  rapid 
depredation  will  increase  the  regulated 
company’s  cash  flow  and  provide 
additional  funds  that  could  be  used  to 
upgrade  infrastrudure,  although  the 
regulated  company  is  not  necessarily 
obligated  to  use  such  funds  for 
infr^trudure  improvements.  On  the 
other  hand,  rapid  depredation  can 
increase  subscriber  rates.  In  the  cable 
context,  depreciation  may  be  a 
signiGcant  expense  in  current 
development  of  rates  for  cable  service; 
thus,  limits  on  depredation  expense 
could  significantly  reduce  the  annual 
expenses  that  could  be  recovered  in 
rates  for  cable  service.  Depreciation 
practices,  therefore,  could  play  a 
significant  role  in  our  balancing  of  goals 
for  cost-based  rates  of  cable  service.  At 
the  same  time,  current  depreciation 
practices  may  vary  widely  across  the 
industry.  Thus,  depreciation 
requirements  coula  have  a  significant 
impad  on  the  industry. 

27.  We  tentatively  condude  that  we 
should  prescribe  depredation  rates  for 
purposes  of  developing  cost-based  rates 
for  regulated  cable  service.  This 
prescription  could  be  an  industry-wide 
depredation  rate  or  band  of  reasonable 
rates,  or  individual  rates  for  each  plant 
category.  We  could  also  require  cable 
operators  to  use  company-wide  expense 
as  reported  in  Secmities  and  Exchange 
Ckmunission  (“SEC”)  finandal 
statements,  link  depredation  to  the 
spedfic  circumstances  in  each 
frandiise,  or  adopt  some  other  standard. 
We  seek  comments  on  these 
alternatives.  Comments  favoring 
prescription  should  further  adc^ss  the 


and  the  evidence  that  should  be  ti^en 
into  account  in  setting  rates.  We  also 
solidt  comment  on  whether  we  should 
prescribe  recovery  on  a  straightline 
remaining  life  basis,  or  some  other 
recovery  methodology.  Under  a 
straightiine,  remaining  life  approach, 
the  depredation  rate  is  calculated  under 
the  following  formula:  Depredation 
Rate=100%  Book  Value— Accumulated 
Depredation — Salvage%/Average 
Remaining  Life.  We  seek  comment  on 


how  salvage  value  should  be 
determined.  If  we  determine  that  we 
should  prescribe  depredation  rates,  we 
tentatively  conclude  that  depredation 
should  be  based  on  the  book  value  of 
the  asset  as  opposed  to  its  economic  or 
fair  market  vmue.  We  solidt  conunent 
on  this  conclusion.  The  Commission 
will  consider  in  this  proceeding, 
whether  to  require  that  the  ratel^e  be 
valued  for  ratemaking  purposes  at 
original  costs.  If  the  original  cost 
ratebase  is  adopted,  comment  is  sought 
on  the  impad  of  using  existing  book 
reserves  (which  may  or  may  not  refled 
original  cost  and  which  may  refled  use 
of  accelerated  depredation  methods),  as 
well  as  the  impad  of  prescribing 
depredation  rates  on  the  basis  of 
expeded  remaining  service  life. 

28.  We  further  tentatively  conclude 
that  any  depreciation  rates  we  prescribe 
should  be  designed  to  accurately  refled, 
and  recover  the  costs  of  the  asset  over, 
its  useful  life.  We  believe  that  this  will 
best  balance  subscriber  and  operator 
interests.  We  solidt  comment  on  what 
the  impad  on  cable  rates  would  be  if  we 
prescribed  for  the  purpose  of  a  cost  of 
service  showing  depreciation  schedules 
designed  to  allow  recovery  of 
capitalized  costs  over  the  maximum 
reasonable  expeded  life  of  the  plant.  We 
seek  comment  on  current  industry 
depredation  practices,  including  the 
number  of  classes  of  depreciable  plant, 
service  lives,  retirement  schedules  and 
depreciation  methods  (e.g.,  straightline, 
accelerated).  We  solicit  comment  on  the 
useful  life  and  salvage  value  of  all 
categories  of  fadlities  used  by  cable 
operators  to  provide  regulated  cable 
service. 

29.  As  an  alternative  to  prescription  of 
depredation  pradices,  we  solidt 
comment  on  whether  we  should  for  the 
time  being  only  monitor  operator 
depreciation  pradices.  This  monitoring 
could  be  fadlitated  by  requiring  cable 
operators  to  explain  and  justify 
depreciation  pradices  in  cost-of-service 
showings  and/or  by  requiring  reporting 
of  depreciation  pradices  under  our 
collodion  of  information  requirements. 
This  approach  could  reduce 
administrative  burdens  on  the 
Commission  and  cable  operators,  but 
may  involve  a  heightened  risk  of  higher 
rates  for  cable  subscribers.  We  solicit 
comment  on  this  alternative. 

(3)  Taxes.  30.  We  propose  to  allow,  in 
determining  a  cable  operator’s  annual 
expenses,  taxes  incurred  in  the 
provision  of  regulated  cable  services. 
Taxes  would  include  only  those  payable 
by  the  business  entity.  Income  taxes 
payable  on  income  from  cable 
operations  by  individual  owners, 
partners  or  Subchapter  S  Corporation 


owners  would  not  be  recoverable  rates 
for  reflated  cable  service.  This  would 
include  all  state  and  federal  taxes  on  the 
provision  of  cable  service  and  on 
income  taxes  attributable  to  the 
provision  of  regulated  cable  service.  We 
solidt  comment  on  this  conclusion. 

b.  Ratebase.  31.  As  indicated,  we 
propose  to  permit  cable  operators  to 
recover  in  rates  for  cable  service  a  return 
on  the  investment — i.e.,  ratebase — ^used 
to  provide  regulated  cable  service.  Our 
regulatory  requirements  concerning 
ratebase  are  likely  to  have  a  significant 
impact  on  cost-based  rates  for  cable 
service.  We  tentatively  conclude  that 
cable  operators  should  be  permitted  to 
include  in  ratebase:  (1)  Plant  in  service, 
(2)  plant  held  for  future  use  within  a 
reasonable  period  of  time,  and  (3) 
working  capital,  for  the  purpose  of 
developing  cost-based  rates. 

(1)  Plant  in  service.  32.  Plant  in 
service  is  likely  to  be  the  largest  portion 
of  ratebase.  We  seek  comment  generally 
on  what  standards  we  should  employ  to 
determine  costs  that  may  be  included  in 
plant  in  service.  In  other  rate  regulated 
industries,  the  costs  that  the  regulated 
company  may  include  in  the  ratebase 
have  been  determined  by  applying  the 
used  and  useful  and  prudent  investment 
standards  to  the  original  construction 
cost  of  the  assets  dedicated  to  service. 
We  tentatively  conclude  that  we  should 
adopt  these  standards  to  govern  the 
costs  that  may  be  included  in  plant  in 
service.  We  seek  comment  on  this 
tentative  conclusion. 

33.  Valuation  of  Plant  in  Service.  We 
propose  to  establish  standards  to 
determine  the  value  of  plant  in  service 
that  cable  operators  may  include  in 
ratebase.  The  value  of  the  plant  in 
service  will  be  a  major  determinant  of 
the  level  of  costs  that  operators  will  be 
entitled  to  recover  in  rates.  A  number  of 
approaches  have  been,  or  could  be,  used 
to  determine  the  value  of  plant  included 
in  ratebase:  market  value,  original  cost, 
replacement  cost,  and  reproduction 
cost,  or  a  combination  of  these 
approaches.  Under  a  market  value 
approach,  plant  in  service  would  be 
valued  at  the  fair  market  value  of  assets 
at  the  time  they  are  acquired.  The 
original  cost  approach  of  valuation  of 
plant  for  ratebase  purposes  can  best  be 
defined  as  the  initial  construction  cost 
of  the  property,  adjusted  for  all 
subsequent  capital  transactions, 
including  depreciation,  retirements,  and 
improvements.  This  could  be  a 
relatively  simple  approach  to  apply 
because  cable  operators  and  regulators 
can  base  determinations  on  accounting 
records.  The  results  of  this  approach  are 
also  not  affected  by  economic 
conditions,  making  it  somewhat  easier 
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to  determine.  It  also  facilitates  the 
prescription  of  depreciation  rates  by 
fixing  the  objective  as  the  recovery  of 
the  actual  cost  of  construction  of  the 
cable  system.  However,  where  adequate 
accoimting  records  have  not  been  kept, 
this  approach  may  be  more  difficult  to 
apply.  Under  a  replacement  cost 
approach,  plant  would  be  assigned  a 
value  of  the  cost  of  building  a  new 
"state  of  the  art"  facility.  This  approach, 
with  appropriate  safeguards  and 
commitments  from  the  operator,  could 
promote  infrastructure  development.  In 
addition,  where  new  technology  and 
efficiencies  have  made  provision  of 
current  levels  of  service  with  new 
technology  less  expensive  than  the  cost 
of  existing  plant,  tnis  could  result  in 
savings  to  consumers.  Reproduction 
cost  is  the  present  cost  to  construct  the 
plant  that  is  in  service.  This  approach 
has  been  favored  by  regulators  in  several 
instances.  Under  applicable  judicial 
precedent,  regulators  have  wide 
discretion  to  select  a  methodology  for 
purposes  of  valuating  ratebase,  and  we 
will  select  an  approf^  consistent  vrith 
that  precedent  that  best  implements  our 
balancing  of  goals  for  cost-based  rates  of 
cable  service.  We  request  comments  on 
each  approach  to  valuing  plant  used  and 
useful  in  the  provision  of  regulated 
cable  service.  We  also  solicit  comment 
on  how  eadi  methodology  would  afreet 
systems  under  original  ownership,  and 
those  that  have  been  refinanced  or 
rebuilt.  We  also  seek  comment  on 
whether  the  Commission  should  adopt 
one  valuation  methodology  for 
determining  initial  regulated  rates 
determined  by  a  cost-of-service  showing 
and  another  for  assessing  proposed 
increases  in  rates  of  regulated  cable 
services  under  subsequent  cost-of- 
service  showings. 

34.  Our  balancing  of  regulatory  goals 
for  cost-based  rates  for  cable  service  will 
determine  the  valuation  methodology 
that  we  select  for  plant  in  service.  An 
original  cost  methodology  might 
produce  the  lowest  rates  for  consumers, 
and  would  additionally  permit  cable 
operators  to  fully  recover  the  costs 
incurred  to  construct  the  plant  used  and 
useful  in  provision  of  regulated  cable 
service.  Cte  the  other  hand,  a 
replacement  methodology  might 
encourage  operators  to  employ  new 
technolo^es.  Our  choice  of  v^uation 
methodology  may  also  affect  the  amount 
of  "excess"  acquisition  costs  that  could 
be  disallowed  from  ratebase,  discussed 
below,  for  those  operators  that 
purchased  a  cable  system  for  amounts  in 
excess  of  the  value  of  the  plant  in 
service.  Our  valuation  methodology 
could  thus  have  a  significant  impact  on 


the  industry  which,  in  turn,  will  affect 
subscribers. 

35.  We  tentatively  conclude  that  we 
should  adopt  an  original  cost 
methodology  to  determine  the  value  of 
a  cable  operator’s  plant  in  service  for 
ratebase  purposes.  As  indicated,  this 
may  produce  lower  rates  for  consumers 
while  permitting  cable  operators  to 
recover  the  costs  incurred,  by  the 
current  operator  or  the  previous  owner, 
in  constructing  assets  used  to  provide 
cable  television  service.  At  the  same 
time,  this  approach  does  not  necessarily 
preclude  recovery  of  excess  acquisition 
costs,  as  discussed  below,  to  the  extent 
we  permit  excess  acquisition  costs  to  be 
included  in  ratebase  or  amortized  over 
a  specified  number  of  years.  We  solicit 
comment  on  this  tentative  conclusion. 

36.  Excess  Acquisition  Costs.  Cable 
operators  that  have  purchased  cable 
systems  in  an  unregulated  environment 
may  have  paid  a  price  for  the  enterprise 
as  an  ongoing  business  that  exceeded 
the  value  of  ffie  plant  in  service  that 
would  be  permitted  under  the  valuation 
methodology  that  we  select  for  plant  in 
service,  i.e.,  for  such  operators  ffiere 
will  be  an  "excess"  acquisition  cost. 
Traditionally,  excess  acquisition  costs 
have  been  excluded  from  the  ratebase  of 
regulated  concerns,  at  least  in  part, 
b^use  they  are  seen  as  inappropriate 
costs  for  the  ratepayer  to  heii.  This  is 
because  the  premiums  from  excess 
acquisition  costs  directly  benefit  the 
seller,  not  the  ratepayer,  since  they  do 
not  contribute  to  the  plant  supporting 
service  to  consumers.  We  note  that 
subscribers  may  benefit  indirectly  from 
the  sale  if  the  purchaser  is  able  to 
realize  operating  efficiencies  that  are 
imobtainable  by  the  seller,  but  this  is 
not  likely  to  be  the  case  where 
competition  does  not  exist,  since 
premiums  may  reflect  an  expectation  of 
monopoly  earnings.  Generally,  where 
competition  does  not  exist,  the 
presumption  is  that  premiums  reflect  an 
expectation  of  monoTOly  earnings. 

37.  The  legislative  nistory  of  the  Cable 
Act  of  1992  reveals  a  congressional 
concern  that  excess  acquisition  costs 
may  reflect  the  undue  market  poww  of 
cable  operators  not  subject  to  effective 
competition,  which  has  enabled  the 
industry  to  charge  rates  higher  than 
would  be  possible  in  a  more  competitive 
environment.  We  seek  comment  on 
whether  Congress  intended  that  we 
disallow  excess  ao^sition  costs. 

38.  Some  or  all  ot  the  acquisition 
costs  in  excess  of  original,  replacement, 
or  reproduction  cost  would  ordinarily 
be  considered  goodwill  for  accounting 
purposes.  We  solicit  comment  on  the 
extent  to  which  cable  operates  may 
reasonably  assign  a  portion  of  the 


purchase  price  of  a  cable  system  in 
excess  of  value  of  the  plant  in  service, 
as  determined  under  the  valuation 
methodology  that  we  select,  to 
intangible  assets  such  as  customer  lists 
or  franchise  rights.  We  solicit  comment 
on  how  such  assignments  should  be 
determined  and  whether  we  should 
establish  limits  on  cable  operators’ 
discretion  to  do  so. 

39.  We  also  solicit  comment  on  the 
appropriate  treatment  of  excess 
acquisition  costs,  including  any  portion 
thereof  that  can  appropriately  be 
assigned  to  intangible  assets  such  as 
goodwill,  cu^omer  lists,  and  franchise 
rights.  As  indicated,  the  traditional 
practice  in  rate  regulation  is  to  disallow 
excess  acquisition  costs  from  ratebase. 

On  the  other  hand,  it  may  be 
appropriate  in  some  cases  to  allow  such 
costs,  at  least  in  part  Where  company 
policy  has  resulted  in  expense 
recognition  of  expenditures  that 
produced  value,  still  retained  in  the 
company,  such  as  in  development  of 
customer  lists,  it  could  be  appropriate  to 
recognize  that  value.  There  may  nave 
been  various  and  substantial 
expenditures  by  many  operators  which, 
as  a  matter  of  company  policy  or  as  a 
result  of  application  of  conservative 
accounting  practices,  have  been 
expensed  even  though  they  have 
effectively  resulted  in  the  creation  of 
assets  with  future  economic  value.  One 
such  area  where  this  may  be  true  is  in 
the  early  marketing  efforts  of  operators 
to  develop  their  customer  base,  e.g.,  the 
subscriber  list.  Likewise  the 
expenditures  to  obtain  franchise  and 
operating  rights,  though  wholly  or 
substantially  written  off  early  on.  can  be 
considered  to  be  still  beneficial  in  that 
companies  are  still  operating  under 
such  rights.  Similarly,  the  application  of 
certain  depreciation  practices  may  have 
resulted  in  a  general  undervaluation  of 
property,  plant  and  equipment  on  the 
books  of  cable  operators  as  the  industry 
comes  under  regulation.  We  note  that 
large  financial  losses  are  common  across 
the  industry  and  the  write-offs  of 
various  organizational  and  development 
costs,  and  accelerated  depreciation 
practices,  appear  to  be  at  least  partly 
responsible  for  the  accumulation  of 
those  losses.  It  may  be  reasonable  to 
view  such  accumulated  losses  as  capital 
invested  with  an  expectation  of  recovery 
over  future  periods  as  the  industry 
reaches  maturity.  We  seek  comment  on 
the  appropriate  treatment  of 
accumulated  losses.  Should  losses  be 
amortized  over  some  future  period  and 
should  a  return  be  allowed  on  such 
unrecovered  amounts  until  they  are 
fully  recovered?  Further,  should  there 
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be  some  provision  for  recovery  of  the 
return  foregone  in  past  years  on 
unrecoverM  expenditures,  and  should 
the  amount  provided  reflect  a  reduction 
for  tax  benefits  received?  Are  there 
specific  elements,  e.g.,  the  subscriber 
list,  for  which  such  provision  should  be 
made,  but  others  for  which  no  special 
provision  should  be  made?  And.  if 
consideration  is  to  be  given  to 
previously  written  ofi  expenditures  for 
customer  lists,  franchise  rights,  and 
other  organizational  items,  how  shall 
they  be  valued  now?  It  thus  may  be 
appropriate  to  allow  such  amoimts  in 
ratebase  or  to  recognize  their 
amortization  as  a  recoverable  operating 
expense.  We  solicit  comment  on 
whether  we  should  permit  this 
treatment  of  intangible  assets.  In 
addition,  an  equitable  balancing  of 
consumer  and  cable  operators  interests 
may  require  an  allowance  in  ratebase  of 
some  excess  acquisition  costs  in  view  of 
the  transition  of  the  industry  fit)m  a 
nonregulated  to  a  regulated 
environment. 

40.  We  tentatively  conclude  that  the 
best  balancing  of  our  goals  for  cost- 
based  rates  will  be  achieved  by 
exclusion  of  excess  acquisition  costs 
fiom  ratebase,  including  portions 
assigned  to  goodwill,  customer  lists, 
fianchise  ri^ts,  and  other  intangible 
assets.  To  the  extent  cable  operators  on 
the  record  of  this  proceeding  can 
demonstrate  a  ne^  to  allow  such  costs 
in  ratebase  as  a  transition  mechanism  or 
that  such  costs  represent  a  value  to  the 
subscriber,  we  may  alter  this 
conclusion.  We  seek  comment  on  this 
tentative  conclusion,  and  on  its 
potential  impact  on  the  cable  industry, 
subscribers,  and  lenders. 

41.  To  the  extent  that  excess 
acquisition  costs  are  disallowed  from 
ratebase.  we  solicit  comment  on 
whether  we  should  allow  the 
amortization  of  such  costs  over  time  as 
an  annual  expense.  In  addition,  to  the 
extent  any  intangible  assets  are 
permitted  in  ratebase,  we  solicit 
comment  on  what  amortization  period 
should  be  required  for  such  assets.  We 
also  seek  comment  on  the  appropriate 
amortization  period.  We  note  that  an 
extended  period,  e.g.,  40  years,  would 
have  the  effect  of  producing  the  lowest 
subscriber  rates.  We  seek  comment  on 
whether  cable  operators  require  a  more 
rapid  recovery  of  excess  acquisition 
costs,  either  permanently  or  as  a 
transition  mechanism. 

42.  Plant  Under  Construction.  We 
solicit  comment  on  whether  we  should 
impose  any  limits  on  inclusion  of  plant 
under  construction  in  ratebase.  We  also 
solicit  comment  on  what  practices  the 
cable  industry  currently  follows  in 


accoimting  for  plant  under  construction. 
Moreover,  we  seek  comment  on  whether 
the  Commission  should  apply  the 
traditional  rule  imder  ratel»se/rate-or- 
return  regulation  that  plant  under 
construction  will  be  withheld  fiom 
ratebase  until  it  meets  the  used  and 
useful  test,  but  that  interest  during 
construction  can  be  capitalized. 

43.  Excess  Capacity.  Cost  Overruns 
and  Premature  Abandonments.  We  also 
seek  comment  on  whether  the 
Commission  should  require  exclusion 
from  ratebase  of  costs  incurred  by.  a 
cable  operator  that  represent  excess 
capacity,  cost  overruns  and  premature 
abandonment.  We  solicit  comment  on 
whether  these  areas  require  regulatory 
limitations  or  whether  we  can  monitor 
industry  practices  and  impose 
requirements  later  if  necessary.  To  the 
extent  we  permit  any  of  these  costs  in 
ratebase.  we  solicit  comment  on  several 
options  for  doing  so.  There  are  several 
ways  that  the  Commission  could  treat 
excess  capacity,  cost  overruns  and 
premature  abandonments  for  ratebase 
purposes.  For  example,  we  could  permit 
the  entire  cost  to  be  included  in 
ratebase.  This  would  allow  the  cable 
operator  to  recover  capital  and  a  return 
.  on  capital.  This  option  shifts  all  risk  on 
to  the  consumer.  Or,  we  could  exclude 
from  ratebase  any  costs  that  represent 
excess  capacity,  cost  overruns  and 
premature  abandonments.  This  would 
reduce  costs  that  must  be  borne  by 
subscribers  but  could  discourage 
operators  fiom  undertaking  the  risks  of 
making  facility  improvements.  As  an 
intermediate  approach,  we  could  permit 
depreciation  or  amortization  of  the  costs 
of  excess  capacity,  cost  overruns  and 
premature  abandonments  but  exclude 
them  fiom  ratebase.  This  would  allow 
operators  to  recover  such  costs  over 
time  but  would  not  allow  an  annual 
investment  return  on  them.  Should  we 
permit  amortization  of  such  costs,  we 
solicit  comment  on  the  appropriate  time 
period.  In  any  amortization,  we  also 
seek  comment  on  whether  the  return  of 
capital  should  be  defined  to  include 
both  equity  and  debt  capital  or  only 
debt  expense.* We  tentatively  conclude 
that  it  should  include  only  debt 
expense. 

l2)  Working  capital.  44.  As  indicated, 
we  propose  to  permit  cable  operators  to 
include  working  capital  in  ratebase. 
Working  capital  is  funding  supplied  by 
investors  to  support  the  regulated 
operation  between  the  time  the  operator 
pays  its  creditors  and  the  time  it 
receives  payment  fiom  its  customers. 
Working  capital  can  be  either  a  negative 
or  positive  amoimt.  We  request 
comment  on  whether  the  cable  industry 
generally  incurs  a  negative  or  positive 


working  capital  requirement  in  its 
provision  of  regulated  cable  service.  We 
also  note  that,  traditionally,  cost  of 
service  regulation  has  required  that  the 
leads  and  lags  associated  with  payments 
should  be  analyzed  in  determining 
working  capital.  We  recognize  that  this 
is  an  arduous  task  for  most  companies. 

45.  One  approach  to  handling 
working  capital  would  be  to  determine 
an  industry-wide  working  capital 
allowance.  Another  would  be  to  allow 
individual  operators  to  use  a  balance 
sheet  approach  to  determine  working 
capital.  This  would  require  a 
determination  of  the  average  difference 
between  current  assets  and  current 
liabilities.  Alternatively,  we  could 
require  that  cable  operators  study  the 
timing  of  operating  revenues  and 
disbursements  (a  lead/lag  study]  to 
determine  the  moimt  of  working  capital 
included  in  ratebase.  This  would  be 
more  burdensome  than  a  simple  balance 
sheet  determination  of  working  capital 
but  could  more  closely  reflect  the 
amount  of  working  capital  contribution 
form  investors  necessary  for  operation 
of  the  business.  This  is  because  a  lead/ 
lay  study  will  reveal  the  extent  to  which 
revenues  received  prior  to 
disbursements  can  meet  working  capital 
needs.  We  solicit  comment  on  each  of 
these  approaches. 

c.  Rate~of -return.  46.  As  noted  above, 
we  propose  to  permit  cable  operators  to 
recover  in  rates  for  regulated  cable 
service  a  reasonable  return  on 
investment  used  and  useful  in  providing 
regulated  cable  service.  We  tentatively 
conclude  that  it  will  not  be  possible,  as 
a  practical  matter,  to  establish  a  separate 
rate  of  return  for  provision  of  cable 
service  within  each  fianchise  area  or  for 
each  cable  company.  While  providing 
for  a  determination  of  separate  rates  of 
return  for  each  fianchise  area  or 
company  might  permit  the  most 
accurate  balancing  of  subscriber  and 
operator  interests,  this  advantage  is 
outweighed  by  the  increased  burden  on 
local  fianchise  authorities,  cable 
operators,  and  the  Commission  of 
developing  myriad  rates-of-retum.  Nor 
do  we  believe  that  the  factors  on  which 
a  rate-of-retum  is  based  are  likely  to  be 
so  different  that  it  is  necessary  to 
establish  separate  rates-of-retum. 
Accordingly,  in  this  informal  notice  and 
comment  rulemaking  proceeding  we 
propose  to  establish  a  single  rate-of- 
retum  for  provision  of  regulated  cable 
service  by  all  cable  operators  for  the 
purpose  of  setting  rates  based  on  a  cost- 
of-service  showing.  We  solicit  comment 
on  this  analysis  and  proposal.  However, 
we  further  solicit  comment  on  the 
alternative  of  establishing  rates-of-retum 
for  groups  or  types  of  cable  operators 
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based  on  the  major  considerations  that 
can  guide  establishment  of  rates-of- 
return.  This  could  provide  for  variations 
to  the  industry  rate  of  return  based  on 
appropriate  factors.  We  solicit  comment 
on  what  these  factors  would  be  and  how 
this  aporoach  could  be  constructed. 

47.  The  rate-of-retiun  that  we 
establish  in  this  proceeding  will  be 
determined  primarily  by  the  balancing 
of  the  goals  that  we  select,  discussed 
above,  for  cost-based  rates  for  regulated 
cable  service.  As  we  noted  above, 
Congress  declared  the  policy  of  the  Act 
to  include  both  the  protection  of 
consumers  and  the  economically 
justified  expansion  of  cable 
infrastructure.  We  seek  comment  on 
how  to  balance  those  goals  in  fixing  the 
rate  of  retxun  level.  If  the  primary  goal 

is  ensuring  the  subscribers  pay  rates  that 
are  consistent  with  a  competitive  level, 
for  example,  we  may  select  a  relatively 
lower  rate-of-retum  within  the  "zone  of 
reasonableness"  in  which  ratepayer 
interests  are  protected.  Alternatively,  if 
we  want  primarily  to  encourage 
reinvestment  in  infi^structure,  we  may 
select  a  relatively  higher  rate-of-retum, 
within  the  zone  of  reasonableness. 

48.  In  addition,  we  believe  that  the 
rate-of-retum  we  select  must  be  based 
on  a  careful  analysis  of  the 
considerations  that  this  agency,  other 
regulators,  and  coiuls  have  employed  in 
setting  and  reviewing  rates-of-retum  for 
other  industries  subject  to  rate 
regulation.  Accordingly,  we  proposed 
that  the  rate-of-retum  for  regulated  cable 
service  shall  be  established,  at  least  in 
part,  by  identifying  the  rate-of-retum  of 
a  surrogate  industry  or  activity,  or  of 
several  industries  or  activities.  We 
propose  that  this  be  accomplished  by 
first  choosing  a  surrogate  that  has 
comparable  risk  to  that  of  the  cable 
industry.  We  propose  that  we  then 
determine  the  surrogate's  cost  of  capital 
by  ascertaining  the  cost  of  equity  and 
the  cost  of  debt  of  the  surrogate  and 
then  deriving  a  composite,  weighted 
average  cost  of  capital  based  on  the 
capital  stmcture  (debt/equity  ratio)  of 
the  surrogate.  The  resulting  figure 
would  be  the  rate-of-retum  of  the 
surrogate  that  would  then  weigh  heavily 
in  our  determination  of  the  rate-of- 
retum  for  regulated  cable  service. 

49.  We  also  proposed  that  we 
carefully  consider  the  differences  in  the 
financial  characteristics  and  capital 
stmcture  of  the  siirrogate  or  surrogates 
and  the  cable  industry  in  determining 
the  rate-of-retum  of  regulated  cable 
service.  The  cable  industry  diners  from 
mature  regulated  industries  like 
telephone,  gas  and  electric,  each  of 
which  is  characterized  by  a  steady 
return  on  investment.  The  cable 


industry  is  still  a  relatively  new 
industry,  characterized  by  growth  and 
reinvestment  of  earnings  with  the 
possibility  that  the  expectations  of 
investors  in  the  cable  industry  differ 
from  other  regulated  industries. 
Moreover,  the  cable  industry,  unlike 
industries  such  as  telephone,  relies 
heavily  on  private  and  semi-public 
sources  of  capital.  We  seek  comment  on 
the  capital  stmcture  of  the  cable 
industry  in  comparison  to  traditional 
regulated  industries.  We  initially  have 
foimd  that  cvurent  cable  industry 
practice  is  difficult  to  evaluate  given 
that  much  financing  is  provided  by 
private  or  closely  held  companies  that 
do  not  publish  SEC  scmtinized 
statements  of  position.  At  least  some 
cable  operators  have  very  high  leverage 
(that  is,  debt  contributing  all  but  a  small 
portion  of  total  capital).  We  seek 
comment  on  the  impact  of  the 
requirements  that  we  could  adopt  in 
this  proceeding  on  the  crirrent  overall 
financial  stmcture  of  cable  industry.  For 
instance,  if  we  relied  upon  the 
traditional  capital  stmcture  of  regulated 
industries  (e.g.  50%  debt/50%  equity)  in 
determining  the  cost  of  capital  for  the 
cable  industry,  what  would  be  the 
impact  on  the  cable  industry?  We  solicit 
comment,  including  detailed  economic 
analysis,  on  the  extent  that  these 
differences  should  affect  our 
development  of  a  rate  of  return  for 
regulated  cable  service.  We  also  solicit 
expert  economic  analysis  on  what  is  a 
reasonable  return  on  investment  for 
regulated  cable  service  and  on  what 
models  the  Commission  should  rely  in 
order  to  achieve  a  reasonable  rate  of 
return.  We  solicit  comment  on  this 
general  approach  to  determining  the 
rate-of-retum  of  the  cable  industry.  We 
also  solicit  comment  on  how  often  the 
prescription  should  be  revisited  and 
represcribed.  If  the  S&P  400  approach 
described  below  is  adopted,  should  the 
allowed  rate  of  return  automatically 
updated  annually?  If  a  more  elaborate 
methodology  is  adopted,  how  often 
should  a  proceeding  be  imdertaken? 

50.  Regulated  Cable  Service 
Surrogates.  We  tentatively  conclude  that 
the  choice  of  the  surrogate  to  use  in 
determining  the  rate-of-retum  of 
regulated  cable  service  should  be  guided 
primarily  by  an  assessment  of  risk. 

Thus,  we  proposed  to  choose  a  surrogate 
that  experiences  the  same  approximate 
risk  of  economic  loss  as  the  provision  of 
regulated  cable  service.  We  solicit 
comment  on  other  factors  that  could 
guide  our  choice  of  a  surrogate  or 
surrogates.  In  the  Notice  of  Proposed 
Rulemaking  in  MM  Docket  No  92-266, 
58  FR  48  (January  4, 1993),  we  proposed 


the  Standard  &  Poors  400  Industrials 
(S&P  400)  as  a  siurogate  and  sought 
comment  comparing  the  average  cost  of 
capital  for  companies  in  the  S&P  400  to 
regulated  cable  service.  We  tentatively 
conclude  that  the  S&P  400  offers  a  broad 
range  of  investor  expectations  of  the 
trade-off  between  risk  and  return,  and 
that  investors  in  S&P  400  firms 
experience  risks  of  economic  loss  that 
are  roughly  equivalent  to  those 
experienced  in  the  provision  of 
regulated  cable  service.  Accordingly,  we 
tentatively  conclude  that  either  the  S&P 
400  as  a  whole,  or  a  subgroup  of  firms 
within  it,  can  constitute  a  reasonable 
s\irrogate  for  regulated  cable  service  and 
that  the  cost-of-capital  of  the  S&P  400 
shall  be  our  primary  guide  in 
determining  the  rate-of-retum  of 
regulated  cable  service.  We  solicit 
comment  on  this  analysis  and  tentative 
conclusion.  Furthermore,  we  seek 
comment  on  the  extent  that  companies 
in  the  S&P  400  demonstrate  a  range  of 
financial  strength — as  manifested  by  the 
range  of  ratings — that  would  accurately 
reflect  the  range  of  financial  strength  for 
companies  in  the  cable  industry.  We 
also  solicit  comment  on  whether  a 
different  surrogate  should  be  used,  such 
as  regulated  telephone  companies. 

51.  Cost  of  Equity.  Cost  of  equity  can 
never  be  more  ^an  estimated  because 
there  is  no  written  guarantee  that  a 
stockholder  will  receive  any  return. 
Gene^lly,  we  have  relied  upon  market 
based,  forward  looking  methods  to 
evaluate  investor  expectations  for 
surrogate  common  stocks.  There  are  two 
common  methods  of  measuring  the  cost 
of  equity,  the  discoimted  cash  flow 
method  (“DCF”)  and  the  risk  premium 
analysis  method,  that  could  be  used  to 
estimate  cost  of  equity.  The  DCF 
methodology  relies  upon  the  use  of 
current  dividends  and  stock  prices 
combined  with  analyst  estimates  of  long 
term  earnings  growth  to  estimate  the 
return  on  equity  demanded  by  investors. 
According  to  the  DCF  formula,  the 
return  investors  expect  to  earn  on  a 
share  of  common  stock  equals  the 
dividend  yield  they  expect  from  that 
share  plus  the  long-term  growth  they 
expect  in  earnings.  For  telephone 
utilities,  the  current  dividend  yield  is  a 
significant  fraction  of  the  investor 
expected  return.  For  the  S&P  400, 
current  dividend  yield  is  a  much  lower 
fraction  of  the  investor  expected  return. 
For  the  cable  industry,  investors  appear 
to  rely  predominantly  on  long  term 
earnings  and,  thus,  the  DCF  estimate  is 
wholly  dependent  on  the  analyst  long 
term  grow^  estimates.  Parties 
proposing  surrogates  with  no  current 
dividends  should  pay  particular 
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attention  to  the  stability  and  range  of 
long  term  analyst  estimates.  The  risk 
premium  method  estimates  the  cost  of 
equity  by  developing  a  risk  premium, 
typic^y  by  comparing  historic  data  on 
equity  returns  and  bond  yields,  that  can 
be  added  to  a  current  long  term  bond 
rate,  such  as  US  Treasury  bonds.  There 
is  no  set  formulation  of  the  risk 
premium  method. 

One  that  has  achieved  some 
theoretical  prominence  is  the  capital 
asset  pricing  model  (CAPM).  A  more 
recent  version  of  the  CAPM  is  the 
arbitrage  pricing  model.  It  should  be 
noted  diat  neither  the  CAPM  nor  the 
arbitrage  model  has  yet  been  given  great 
weight  in  regulatory  proceedings.  Two 
of  the  more  serious  problems  have  been 
determining  an  acceptable  risk  premium 
and  adjusting  the  measure  of  risk  to 
reflect  current  (rather  than  historic) 
investor  risk  expectations.  CAPM  uses 
estimates  of  the  risk  of  a  surrogate  stock 
by  looking  at  how  the  stock  price  has 
fluctuated  in  relationship  to  the  market 
as  a  whole.  Its  risk  estimator,  beta, 
equals  one  if  the  stock  is  no  riskier  than 
the  overall  stock  market.  Utility  stocks 
have  typically  had  betas  significantly 
less  than  one  (indicating  less  risk  than 
the  stock  market  as  a  whole).  CAPM  also 
requires  an  estimate  of  the  risk 
premium — generally  taken  as  the 
historic  difference  between  some 
measure  of  stock  retimis  for  the  stock 
market  taken  as  a  whole,  and  yields  on 
US  Treasiuy  bonds.  The  beta  for  the 
S&P  400,  which  is  itself  broadly 
representative  of  the  market,  is  one.  The 
CAPM  estimate  for  a  siirrogate  company 
is  calculated  by  multiplying  beta  times 
the  risk  premimn  and  adding  the 
current  ^eld  on  bonds.  We  seek 
comment  on  the  beta  and  risk  premium 
appropriate  for  regulated  cable  service. 
We  also  seek  comments  comparing  the 
appropriateness  of  the  DCF  and  CAPM 
approaches  for  setting  the  cost  of  equity 
for  regulated  cable  service.  We  seek 
comment  on  which  approach  or 
combination  of  the  two  approaches  we 
should  use. 

52.  In  the  Telco  Reform  Notice  we 
examined  the  historic  (1982-1992 
IstQtr)  risk  premium  between  the  yield 
on  public  utility  “Aa”  rated  bonds  and 
companies  with  estimated  costs  of 
equity  in  the  lower  half  of  the  S&P  400. 
The  risk  premium  ranged  from  1.5%  to 
4.3%,  with  half  of  the  estimates  falling 
between  3%  and  4%,  another  third 
evenly  falling  in  the  ranges  2.5%-3.0% 
and  4.0%-4.5%,  and  the  remainder 
falling  below  2.5%.  We  tentatively 
conclude  that  the  cost  of  equity  for  risks 
comparable  to  the  average  S&P  400 
company  would  be  no  more  than  5% 
above  the  yield  on  public  utility  “Aa” 


grade  bonds.  Baaed  on  recent  bond  yield 
of  approximately  7.5%,  this  would 
produce  a  cost  of  e^ty  of  no  higher 
than  13%.  If  the  risk  of  regulated  cable 
service  is  judged  to  be  comparable  to  the 
risks  of  the  lowest  quartile  of  S&P  400 
companies,  the  cost  of  equity  would  be 
closer  to  12%.  If  regulat^  cable  service 
was  judged  to  be  more  comparable  to 
the  risks  of  the  highest  quartile  of  S&P 
400  companies,  the  cost  of  equity  would 
be  aroimd  15%.  We  solicit  comment  on 
whether  we  should  use  a  cost  of  equity 
based  on  the  average  S&P  400  company 
or  on  companies  in  a  particular  earnings 
quartile  of  the  S&P  400,  and  on  the 
relative  risks  of  cable  programing 
service  as  compared  to  the  S&P  400 
companies.  We  also  request  comment 
on  other  potential  surrogates  for  the 
regulated  cable  services  of  the  cable 
industry.  If  we  use  the  S&P  400,  or  a 
subgroup  of  S&P  400  companies,  as  the 
primary  surrogate  for  determining  an 
appropriate  cost  of  equity  of  regulated 
cable  service,  we  tentatively  conclude 
that  the  cost  of  equity  will  be  in  the 
range  of  12%-17%.  This,  in  turn, 
assuming  a  debt/equity  ratio  of  50%, 
would  lead  to  a  rate-of-retiun  for 
regulated  cable  service  of  between 
approximately  10%  to  12.4%.  Given 
market  changes  in  the  cost  of  debt  and 
equity,  we  tentatively  conclude  that  a 
rate  of  return  somewhere  in  the  remge  of 
10%  to  14%,  after  taxes,  would  reflect 
a  reasonable  balancing  of  subscriber  and 
cable  operator  interests  and  that  we 
could  select  a  final  rate  of  return  within 
this  range  to  achieve  our  balancing  of 
goals  for  cost-based  rates  for  cable 
service.  We  solicit  comment  on 
selection  of  a  maximum  rate  of  return 
for  regulated  cable  service  within  this 
range. 

53.  Cost  of  Debt.  We  solicit  comment 
on  what  methodology  the  Commission 
should  adopt  for  measuring  the  cost  of 
debt.  We  tentatively  conclude  that  this 
will  be  in  large  part  a  factual 
examination  of  the  cost  of  debt  of  the 
surrogate.  We  solicit  comment  on  what 
debt  instruments,  or  weighting  of 
different  types  of  instruments,  we 
should  evaluate  for  this  purpose.  We 
also  solicit  comment  on  whether  we 
should  include  preferred  stock  as  debt. 
Finally,  we  solicit  comment  on  whether 
we  should  accord  any  weight  to  existing 
(embedded)  debt  of  the  cable  industry  in 
determining  an  appropriate  cost  of  debt. 

54.  Measures  of  Financial 
Peiformance.  As  indicated,  we  propose 
to  carefully  examine  the  impact  on  the 
cable  industry  of  the  rate  of  return — and 
of  the  other  cost-of-service  standards — 
that  we  could  prescribe  in  this 
proceeding.  A  critical  aspect  of  that 
assessment  will  be  an  appropriate 


measure  of  ctirrent  financial 
performance  of  the  cable  industry  and  of 
the  provision  of  cable  service.  We  solicit 
comment  on  what  methodology  we 
should  employ  for  this  purpose.  We 
tentatively  reject  a  cash-flow  analysis  as 
the  appropriate  measure  of  finandal 
performance  because  it  does  not  take 
into  account  the  character  of  cash 
revenues  and  expenditures.  Thus,  cash 
expenditures  that  represent  investment 
or  return  of  capital  (loan  amortization) 
may  be  appropriately  characterized  as 
positive  earnings  for  purposes  of 
measuring  financial  performance.  We 
tentatively  conclude  that  we  will 
evaluate  the  cvirrent  performance  of 
provision  of  cable  service  subject  to 
regulation  under  the  cost-of-service 
standards,  including  the  prescribed  rate- 
of-retum,  that  we  will  adopt  in  this 
proceeding.  We  will  measure  financial 
performance  based  on  costs  presented  in 
accordance  with  our  cost-of-service 
requirements.  We  solicit  comments  on 
this  tentative  conclusion. 

55.  We  also  solicit  comment  on  what 
test  year  methodology  should  be 
employed  for  measuring  the  rate-of- 
retum  for  a  cable  company  making  a 
cost-of-service  showing.  Traditionally, 
regulatory  authorities  use  a  test  year 
which  measures  a  regulatee’s  operating 
experience  during  a  twelve-month 
period  as  a  basis  for  determining 
representative  levels  of  revenues, 
expenses  ratebase  and  capital  structxue. 
Commenting  parties  should  also  address 
what  test  year  methodology  should  be 
adopted:  historical  test  year;  future  test 
year;  or  a  combined  historical  and 
future  test  year.  Under  a  historical  test 
year,  the  cable  operator’s  operating 
experience  is  adjusted  for  luiown  and 
measurable  changes.  This  provides 
flexibility  in  allowing  for  inflation  or 
attrition  changes.  Furthermore,  the 
historical  test  year  need  not  be  based  on 
a  calendar  year.  A  future  test  year  is  a 
projection  of  what  the  level  of  revenues, 
expenses,  ratebase  and  capital  structure 
will  be  in  the  rate  year,  with  the 
operating  experience  adjusted  for 
projected  changes.  Last,  a  combined 
historical  and  friture  test  year  allows 
some  portion  of  the  test  year  to  be  based 
upon  recent  actual  operating  experience 
with  the  remainder  of  the  test  year 
based  on  financial  projections.  We  also 
solicit  comment  on  whether  we  should 
use  one  of  these  test  year  methodologies 
for  determination  of  all  costs  and 
revenues  in  cost-of-service  showings. 

56.  We  also  seek  comment  on  whether 
we  should  incorporate  into  our  test  year 
methodology  an  investment  cycle 
approach  to  measuring  the  rate-of- 
return.  Under  an  investment  cycle 
approach,  recoverable  costs  might  be 
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allocated  over  the  life  of  the  investment 
based  on  the  proportion  of  total 
subscriber  usage  in  the  test  year,  with 
the  rate-of-retum  measured  over  the 
projected  life  of  investment.  Under  this 
approach  negative  or  low  ciurent 
earnings  mi^t  not  justify  an  upward 
adjustment  in  rates  if  higher  earnings 
are  expected  by  investors  later  in  the 
investment  cycle.  We  solicit  comment 
on  this  proposal.  We  also  solicit 
comment  on  whether  this  period  should 
be  prospective  only  or  should  include 
some  historic  data  (e.g.  centered  on 
current  period).  We  fmrther  seek 
comment  on  what  a  reasonable  investor 
time  horizon  period  for  measuring 
performance  would  be.  Should  the 
Commission  base  this  on  the  average 
prescribed  depreciable  life  of 
investment  or  some  other  measure? 

(3).  Cost  accounting  and  cost 
allocation  requirements,  (a)  Cost 
accounting  requirements.  57.  In  the 
Report  and  Order,  we  required  cable 
operators  to  maintain  their  accoimts  in 
accordance  with  Generally  Accepted 
Accoimting  Principles  (GAAP),  unless 
otherwise  directed  by  the  Commission. 
We  also  required  cable  operators  to 
maintain  accoimts  in  a  manner  that  will 
enable  identification  of  appropriate 
costs  and  application  of  cost  assignment 
and  cost  allocation  procedures  to  cost 
categories  necessary  for  cost-of-service 
showings.  We  required  that  such 
categories  be  sufficiently  detailed  and 
supported  to  permit  verification  and 
audit  against  the  company’s  accounting 
records. 

58.  Financial  accounting  practices  of 
cable  operators  will  provide  the 
underlying  basis  for  identification  of 
expenses  and  revenues  involved  in  the 
provision  of  regulated  cable  television 
service.  We  have  already  required  that 
cable  operators  comply  with  GAAP,  but 
have  not  specified  any  accoimts  that 
must  be  maintained,  or  any  categories  of 
costs  that  must  be  derived  fi-om 
accounts,  for  purposes  of  demonstrating 
costs  of  providing  cable  service.  We 
have  prepared,  and  attached  as  changes 
to  the  Commission’s  rules,  possible 
supplemental  financial  and  cost 
accounting  requirements  that  we  could 
adopt  in  this  proceeding.  These 
requirements  would  provide  substantial 
supporting  documentation  to 
presentations  of  costs  by  cable  operators 
in  cost-of-service  showings.  They  could 
also  facilitate  allowance  or  disallowance 
of  costs  in  cost-of-service  showings  by 
providing  for  identification  of  types  of 
costs  in  the  specified  accounts.  On  the 
other  hand,  they  could  impose 
additional  burdens  on  cable  operators. 
We  solicit  comment  on  the  relative  costs 
and  benefits  of  these  possible  additional 


requirements.  We  will  tailor  any 
additional  financial  or  cost  accounting 
requirements  that  we  adopt  to  an 
analysis  of  the  costs  and  benefits.  We 
also  solicit  comment  on  whether  we 
should  establish  a  more  comprehensive 
system  of  accounting  for  cost-of-service 
showings  similar  to  the  Uniform  System 
of  Accounts  (USOA)  for 
telecommunications  companies  set  forth 
in  part  32  of  the  Commission’s  rules.  A 
uniform  system  of  accounts  has  the 
advantage  of  facilitating  both 
comparison  of  costs  between  firms,  and 
an  analysis  of  the  costs  of  individual 
firms.  On  the  other  hand,  it  can  impose 
significant  burdens.  In  the  event  that  we 
elect  to  adopt  a  uniform  system  of 
accounts,  we  solicit  comment  on  ways 
that  it  could  be  simplified  to  reduce 
burdens. 

b.  Cost  allocations  requirements.  59. 

In  the  Report  and  Order,  we  required 
that  cable  operators  generally  aggregate 
expenses  and  revenues  at  either  the 
franchise,  system,  regional,  or  company 
level  in  a  manner  consistent  with  the 
practices  of  the  operator  as  of  April  3, 
1993.  We  also  established  cost 
allocation  requirements.  Costs 
aggregated  at  a  higher  level  are  to  be 
allocated  to  the  franchise  level 
proportional  to  the  number  of 
subscribers  in  the  fimichise  area,  and 
costs  are  to  allocated  between  tiers 
proportional  to  the  number  of  channels 
on  ^e  tier.  We  established  procedures 
for  allocation  of  common  costs,  and 
required  that  cost  categories  for 
regulated  cable  service  exclude 
unrelated  expenses  and  revenues.  We 
solicit  comment  on  whether  we  should 
adopt  different  or  supplemental  cost 
allocation  requirements  for  purposes  of 
developing  cost-based  rates  for 
regulated  cable  service.  We  note  that,  in 
the  near  future,  telephone  services, 
personal  communications  services  (PCS) 
transport,  and  other 
telecommunications  services  may  be 
offered  by  cable  operators.  We  seek 
comment  on  whether  we  should  adopt 
new  or  supplemental  cost  allocation 
requirements  to  govern  allocation  of 
costs  between  regulated  cable  service 
and  unrelated  activities. 

60.  We  see  a  continuum  between  the 
poles  of  attempting  to  uniquely  identify 
all  the  costs  of  a  fi^nchise,  and  MSO- 
wide  cost  averaging.  The  former 
approach  requires  accounting, 
allocations,  and  full  ratebase — ^rate  of 
return  investigation  at  the  fi-anchise 
level.  While  this  approach  would 
provide  local  franchise  authorities  with 
the  maximum  discretion  in  determining 
the  costs  recoverable  in  local  basic  tier 
rates,  it  places  a  very  high  burden  on 
both  the  regulatory  authority  and  the 


cable  operator.  Currently  only  a  few 
ratebase — rate  of  return  proceedings  are 
conducted  each  year  by  all  authorities 
practicing  cost-of-service  regulation. 
Under  this  approach  it  is  conceivable 
that  thousands  of  cost-of-service 
showings  may  be  filed,  with  any  single 
MSO  a  party  to  hundreds  of  such 
proceedings.  Another  potential  effect  is 
that  the  amount  of  MSO-wide  price 
uniformity  would  be  reduced. 

61.  At  tne  other  end  of  the  averaging 
continuum,  cost-of-service  showings 
would  be  greatly  simplified  by  using  a 
unitary,  industry-wide  cost  of  capital: 
company-wide  (MSO)  average  per 
subscril^r  ratebase,  operating  expenses 
and  depreciation;  and  franchise  specific 
levies  (taxes  and  obligations).  The 
revenue  requirement  would  be 
developed  at  total  company  level  and 
the  average  per  subscriber  revenue 
requirement  would  be  allocated  to  a 
specific  franchise.  The  Commission 
would  evaluate  cable  programming 
service  rates  subject  to  complaint,  and 
local  fremchise  authorities  would 
evaluate  basic  tier  rates,  based  on 
average  per  subscriber  costs  determined 
in  accordance  with  Commission 
requirements  plus  franchise  specifip 
levies,  divided  by  the  number  of 
channels  providing  tiered  service. 

62.  Unaer  this  approach,  with  a 
minimum  of  franchise-specific  data, 
rates  based  on  cost-of-service  showings 
would  be  similar  across  the  franchise 
operations  of  an  MSO.  While  franchise 
authorities  would  not  be  faced  with  the 
full  burden  of  a  ratebase — rate  of  return 
proceeding,  they  would  have  a 
diminished  ability  to  tailor  rates  to  the 
specific  set  of  circumstances  that  apply 
to  a  particular  franchise.  Cost  averaging 
at  a  high  level  could  also  eliminate  any 
reflection  in  rates  of  regional  cost 
differences.  On  the  other  hand,  to  the 
extent  that  franchise  share  head-ends 
and  centralized  maintenance  and 
customer  service  facilities,  obtain 
capital  from  a  multi-franchise  entity, 
and  benefit  from  multi-system  discounts 
of  programming  rates,  averaging  would 
reduce  duplicative  regulatory 
investigations  without  loss  of  accuracy. 

63.  VVe  seek  comment  on  each  of  the 
above  approaches.  What  modifications 
should  be  made  to  the  approach  that 
comes  closest  to  achieving  the  right 
balance  of  accuracy  and  administrative 
burden?  We  ask  for  comment  on  the 
ability  of  operators  under  each  of  the 
three  above  proposals  to  recover  their 
costs,  make  improvements  in  service, 
and  expand  channel  capacity  and 
program  offerings.  We  seek  comment  on 
the  impact  these  proposals  might  have 
on  the  ability  of  local  franchise 
authorities  to  ensure  that  basic  tier  rates 
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are  reasonable  and  our  ability  to  ensure, 
subject  to  complaint,  that  cable 
programming  service  rates  are  not 
"unreasonable". 

64.  We  also  seek  comment  on  the 
level  at  which  general  industry  practice 
would  allow  the  major  categories  of 
costs  to  be  identified.  What  costs  are 
generally  joint  and  common  and  have  to 
^  allocated  to  the  franchise  level?  Is  a 
per  subscriber  basis  the  best  allocator? 
What  is  the  impact  of  a  per  subscriber 
allocator  on  the  allocation  of  costs  to 
systems  with  low  and  high  penetration 
rates?  How  might  the  munber  of 
channels  in  tiered  service  be  factored 
into  the  allocator  given  that  the 
relationship  between  cost  and  channels 
is  not  linear? 

65.  In  addition,  we  request  comment 
on  the  impact  of  various  amoimts  of  cost 
averaging  on  rates.  Is  franchise-specific 
costing  consistent  with  our  goal  of 
minimizing  overall  rate  disruption?  Is 
cost  averaging  consistent  with  our  goal 
that  cost-of-service  should  be  a  safety 
net  and  not  an  alternative  form  of 
regulation?  Under  company-wide  cost 
averaging,  how  would  a  cost-of-service 
showing  in  one  franchise  affect  rates 
based  on  the  benchmark  or  cost-of- 
service  showings  in  other,  related 
franchises?  Should  operators  be  able  to 
elect,  or  local  firanchise  authorities 
select,  the  level  of  cost  averaging? 
Should  operator  election  of  cost 
averaging  be  all  or  nothing,  or  could  it 
differ  from  franchise  area  to  franchise 
area?  Should  the  current  pattern  of  rate 
averaging  be  an  option,  and,  if  so, 
should  the  operator  and/or  the  local 
authority  be  allowed  to  increase  and 
decrease  averamng  over  time? 

(4)  Design  of  rates.  66.  In  foregoing 
sections,  we  have  addressed  regulatory 
requirements  that  will  determine  the 
costs  that  can  be  recovered  in  rates  for 
cable  service.  It  is  also  necessary  to 
establish  requirements  that  will  govern 
the  way  in  which  those  costs  will  be 
recovered  in  rates.  As  indicated,  in  the 
Report  and  Order  we  established  cost 
allocation  requirements.  We  required 
that  costs  agg^ated  at  hi^er  levels  be 
allocated  to  the  franchise  level 
proportional  to  the  nximber  of 
subscribers  in  the  firanchise  area,  and 
costs  are  to  be  allocated  between  tiers 
proportional  to  the  number  of  channels 
on  &e  tier.  We  established  procedures 
for  allocation  of  common  costs,  and 
required  that  cost  categories  for 
allocation  of  common  costs,  and 
required  that  cost  categories  for 
regulated  cable  service  exclude 
unrelated  expenses  and  revenues.  We 
tentatively  conclude  that  these 
requirements  will  be  sufficient  for  the 
design  of  rates  to  recover  costs 


permitted  under  our  other  regulatory 
requirements.  We  solicit  comment  on 
this  tentative  conclusion,  and  on 
whether  other  approaches  might  result 
in  a  more  appropriate  way  of  designing 
rates  to  recover  permitted  costs. 

(5)  Affiliate  transactions.  67.  In 
transactions  that  do  not  inVolve 
affiliates,  we  intend  to  allow  cable 
operators  to  recover  the  actual  cost  of  a 
service,  or  to  reflect  in  rates  actual 
revenue  earned  for  providing  a  service. 
However,  prices  set  by  affiliates  may  not 
accurately  reflect  market  prices.  In 
particular,  transactions  with  affiliates 
can  be  priced  at  a  level  so  that  the 
regulated  enterprise  is  paying  an  imdue 
portion  of  the  costs  of  Uie  nonregulated 
affiliate.  Hence,  they  may  be  poor 
indicators  of  imderlying  value. 
Accordingly,  we  propose  to  establish 
affiliate  transaction  rules  concerning 
transactions  between  the  regulated  and 
nonregulated  portions  of  cable  systems. 
We  proposed  that  an  affiliated  entity 
shall  be  an  entity  with  a  five  percent  or 
greater  ownership  interest  in  the  cable 
operator  including  general  partnership 
interests,  direct  ownership  interests, 
and  stock  interests  in  a  corporation 
where  such  stockholders  are  officers  or 
directors  or  who  directly  or  indirectly 
own  5  percent  or  more  of  the 
outstanding  stock,  whether  voting  or 
nonvoting.  We  also  intend  to  include 
within  the  scope  of  our  cable  affiliate 
transaction  rules  those  transactions  that 
occiir  between  regulated  and 
nonregulated  portions  of  the  same  cable 
company,  e.g.  intracompany  transfers. 
We  solicit  comment  on  these  proposals. 
We  will  adopt  rules  that  will  prevent 
cable  systems,  in  cost-of-service 
showings,  from  imposing  the  costs  of 
nonregulated  activities  on  regulated 
cable  subscribers  through  improper 
cross-subsidization.  We  believe  that  this 
comports  with  the  legislative  intent  of 
the  Cable  Act  of  1992,  in  that  the 
Commission  should  ensure  that  rates  for 
cable  service  are  reasonable.  These 
requirements  will  generally  govern  the 
costs  incurred  in  affiliate  transactions 
that  cable  operators  may  seek  to  recover 
in  rates  based  on  a  cost-of-service 
showing.  We  tentatively  conclude, 
furthermore,  that  our  affiliate 
transaction  rules  should  encompass 
transactions  with  affiliates  concerning 
programming.  In  the  Report  and  Order, 
we  generally  permitted  increases  in 
price  capped  rates  based  on  increases  in 
programming  costs,  but  limited  pass¬ 
through  of  costs  incurred  with  respect  to 
affiliated  programmers  to  no  more  than 
inflation.  We  solicit  comment  on 
whether  we  should,  and  provide  notice 
that  we  may,  in  this  proceeding  adopt 


our  affiliate  transaction  requirements 
instead  of,  or  as  an  alternative  to,  our 
inflation  limitation  on  pass-through  of 
programming  costs  incmred  with 
respect  to  affiliated  programmers.  We 
seek  comment  on  this  proposal  to  adopt 
affiliation  transaction  requirements. 

68.  We  propose  to  assure  that 
transactions  with  affiliates  do  not  result 
in  unreasonable  charges  for  regulated 
cable  service  based  on  cost-of-service 
showings  by  prescribing  the  method  of 
valuation  of  transactions  between  cable 
operators  and  affiliates  and  that  cable 
operators  seek  to  recover  in  a  cost-of- 
service  showings.  We  request  comment 
on  what  that  method  should  be  used  to 
value  affiliate  transactions.  In  particular, 
we  invite  comment  on  whether  we 
should  require  cable  system  operators  to 
record  affiliate  transactions  at  prevailing 
company  prices  offered  in  the 
marketplace  to  third  parties,  whenever 
the  supplying  affiliate  has  established 
such  prices.  We  note  that  this  option 
would  depart  from  cost-based  valuation 
and,  hence,  may  not  be  appropriate  for 
use  when  the  operator  has  elected  to 
make  a  cost-of-service  showing. 
Additionally,  this  method  may  be 
inappropriate  when  there  are  not 
substantial  third  party  transactions  that 
establish  a  credible  arm’s  length 
transaction  price. 

69.  We  also  invite  comment  on 
whether  we  should  require  cable 
systems  to  record  affiliate  transactions 
at  their  estimated  fair  market  value. 
Under  this  option,  we  could  reqiiire 
cable  operators  to  record  each  affiliate 
transaction  at  the  higher  of  net  book  cost 
and  estimated  fair  market  value  when 
the  regulated  cable  system  is  the  seller 
and  at  the  lower  of  net  book  cost  and 
estimated  fair  market  value  when  the 
regulated  cable  system  is  the  pinchaser. 
We  solicit  comment  on  these 
alternatives. 

C.  Streamlining  Alternatives 

(1)  General  alternatives.  70.  The  Cable 
Act  of  1992  requires  the  Commission  to 
consider  alternatives  that  will  reduce 
administrative  burdens  on  subscribers, 
cable  operators,  franchising  authorities 
and  the  Commission  in  fashioning 
regulations  governing  the  basic  service 
tier.  We  may  also  consider  reduction  of 
administrative  burdens  in  establishing 
regulations  governing  rates  for  cable 
programming  service.  As  indicated,  we 
recomize  that  traditional  rate-of-retum 
regulation  can  impose  significant 
burdens  and  that  a  goal  of  our  overall 
regulatory  approach  is  feasible 
implementation.  Accordingly,  we  seek 
alternatives  that  will  streamline 
establishment  of  cost-based  rates  by ' 
cable  operators. 
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71.  We  believe  that  such  streamlining 
could  be  accomplished  by  two  general 
approadies.  First,  we  co^d  establish 
standards  of  reasonableness,  other  than 
the  benchmark  approach,  under  which 
existing  rates  covild  be  maintained  in 
effect,  obviating  the  need  for  making 
cost-of-servioe  shourings.  We  solicit 
comment  on  whether  we  should 
establish  that  initial  rates  for  cid}le 
service  will  be  considered  reasonable  if 
they  are  no  highw  than  1986  rates 
adjusted  fmrward  both  by  a  general 
measure  of  inflation  and  a  productivity 
offset.  In  evaluating  this  proposal,  we 
solicit  comment  on  whether  it  is 
reasonable  to  assume  that  past  regulated 
rates  were  reasonable  as  cost-bas^,  or 
reasonable  on  some  other  basis,  and 
that,  therefcne,  sucdi  rates  adjusted 
forward  for  inflation  and  a  productivity 
offset  could  also  be  cmisidered  cost- 
based.  Under  this  proposal  we  would 
use  the  productivity  offset  that  we 
discuss  mIow.  We  also  solicit  commmit 
on  the  appropriate  treatment  of  capital 
improvements  since  1986  under  tMs 
approadi. 

72.  Anothw  potential  alternative  to 
cost-of-servioe  proceedings  would  be  to 
permit  cable  operattna  to  document  key 
cost  factors,  financial  characteristics,  or 
other  combination  of  factors  that  could 
be  said  to  justify  existing  rates. 

Operators  who  could  demonstrate  the 
existence  of  sudi  fact(»s  might  than  be 
permitted  to  charge  rates  equal  to  the 
bendimark  plus  an  “add-on”  ammmt 
attributable  to  those  extraordinary 
factors.  We  solicit  comment  on  what 
factors  could  be  tised  to  show  that  such 
“add-ons"  are  presumptively  cost- 
justified,  thereby  obviating  the  need  for 
oost-of-service  mowing 

73.  Under  the  second  approach  to 
streamlining,  we  would  establish 
simplified  or  reduced  showing 
requirements  for  those  operators 
electing  to  make  cost-of-service 
showings.  One  possibility  rmder  this 
approach  would  be  that  cable  operators 
would  be  required  to  present  costs  in 
accordance  with  our  cost-of-service 
standards  in  only  one  or  a  few  areas  of 
costs.  For  example,  if  the  cost  studies 
that  we  are  initiati^  in  this  proceeding 
reveal  that  “excess"  acquisition  costs  is 
the  category  of  costs  that  most  accoimts 
for  the  competitive  and  non-competitive 
diffarmtlals,  it  might  be  possible  to 
require  only  that  cable  operators  in  cost- 
of-service  showings  demonstrate  that 
their  proposed  cost-based  rates  exclude 
all,  or  a  portion  of,  excess  acquisition 
costs.  Or,  if  we  can  identify  key  areas  of 
cost  that  can  account  for  substantial  rate 
differences,  and  if  the  operator  has 
experienced  costs  in  those  areas,  we 
could  permit  rate  adjustments  based 


only  on  showings  in  those  areas.  We 
solicit  comment  on  whether  we  ocHild 
limit  cost-of-service  showings  to  this  or 
other  fectms,  and  on  what  those  factors 
would  be.  We  also  solicit  comment  tm 
whether  we  could  txse  ratios  of  some 
financial  characteristics,  sudi  as  a  ratio 
of  “excess"  acquisition  costs  to  other 
assets,  to  obviate  the  need  for 
identification  of  some  types  of  costs  by 
cable  operators.  Instead,  the  ratio  would 
show  that  the  opwator's  costs  in  the 
specified  areas  are  reasonable. 

74.  Another  alternative  for  simplified 
cost-of-service  showings  would  be  to 
permit  cable  operators  to  justify  rates 
based  on  average  costs  of  providing 
cable  service  based  on  the  costs 
experienced  by  all  systems,  or  of  similar 
systems  with  specified  defined 
characteristics,  rather  than  on  the 
individual  costs  of  the  system.  Under  an 
average  schedule  approach,  cost-of- 
service  showings  would  not  be  based  on 
the  individual  costs  of  the  operator, 
averaged  or  oth«wise,  but  on  the 
average  costs  of  providing  regulated 
cable  service.  As  we  discuss,  permitting 
cable  operators  to  average  their  own 
costs  across  several  firanchise  areas 
served  by  a  system,  or  across  several 
systems,  could  significantly  reduce 
administrative  bunlens  on  opwators  and 
regulators  because  average  costs  would 
not  require  identification  of  direct  costs 
at  lower  levels  and  because  a  single  set 
of  avOTage  costs  could  support  cost-of- 
servioe  Rowings  in  many  service  areas, 
instead  of  requiring  different  showings 
for  many  different  areas.  We  solicit 
comment  on  the  use  of  cost  averaging  to 
reduce  administrative  burdmis  on  cable 
operatOTS  and  regulators.  This  would  be 
similar  to  the  “average  schedule" 
regulatory  scheme  for  provision  of 
interstate  access  by  some  telephone 
companies.  Under  that  regulatory 
scheme,  some  700  small  locxd  ei^ange 
carriers  file  rates  based  not  cm  thmr  own 
costs,  but  on  an  average  cost  schedule. 
This  approach  cx>uld  reduce 
administrative  burdmis  by  obviating  the 
need  for  identification  of  individual 
system  costs,  but  would  assxime  the 
availihility  of  sufficient  representative 
costs  data  for  the  deteiminaticm  of 
average  costs.  In  the  Report  and  Order, 
we  rejec:ted  this  alternative  for  use  as 
the  primary  method  of  regulating  cable 
service  rates  because  of  the  lach  of 
sufficient  data  and  because  of  questions 
as  to  the  feasibility  of  updating  avwage 
industry  cost  data.  We  solicit  cmmment, 
however,  on  whether  this  approach 
could  be  used  for  cost-of-servic:e 
showings.  As  we  explain,  see  para.  80, 
infia,  our  cost  studies  will  explore  the 
feasibility  of  collechng  this  average  cost 


data,  and  vm  may  undertake  to  collect 
such  data  in  this  rulemaking.  We  also 
envision  that  permitted  average  costs 
that  cx>uld  establish  cost-based  ralies 
would  reflec:t  the  co6t-of-servic:e 
standards  that  we  will  adopt  in  this 
proceeding.  We  solicit  comment  on 
whether  we  should  adopt  this 
alternative. 

75.  We  also  solicit  comment  cm 
whether  we  could  establish  an 
alhreviated  cost-of-service  diowing  for 
significant  prospective  capital 
expenditures  used  to  improve  the 
quality  of  servica  or  to  provide 
additional  services.  Under  this 
abbreviated  showing,  operators  seeking 
to  raise  rates  to  recover  the  casts  of  a 
planned  upgrade  would  submit  only  the 
costs  of  the  upgrade  instead  of  all 
current  costs.  If  othwwise  in  accardance 
with  our  cost-of-service  recpiirements, 
the  costs  of  the  upgrade  would  then  be 
added  to  the  rate  permitted  under  the 
benchmark  and  price  cap  approach  to 
the  extent  costs  could  not  m  recavered 
imder  that  approach.  The  recavery  of 
these  costs  would  also  need  to  comply 
with  our  cost  allegation  recpiirements, 
particalarly  to  ensure  that  only  the  costs 
allcmable  to  regulated  services  are 
imposed  on  subscribers.  This  approach 
could  reduca  burdens  on  table  operators 
and  regulators  by  eliminating  the  need 
for  development  and  examination  of  all 
costs  to  support  the  desired  rate,  while 
permitting  operatens  to  make  facility 
and  service  improvements.  We  seek 
comment  on  this  streamlining  approach, 
and,  in  particular  on  the  extent  to  which 
our  benchmarks  and  price  cap  approach 
already  reflect  the  costs  of  system 
upgrades  and  servica  improvements. 

U)  Small  systems.  76.  Under  he 
Cable  Ac:t  of  1992,  the  Commission  is  to 
design  its  rate  regulations  in  a  manner 
that  reduces  “the  administrative 
burdens  and  cost  of  compliance  of  cable 
systems  that  have  1,000  or  fewer 
subscribers.”  In  crafting  our  rate 
regulations,  we  have  bwn  careful  to  take 
this  mandate  into  account  We  solicit 
comment  on  whether  we  should 
additionally  establish  modifications  to 
the  remiirements  that  we  will  adopt 
gener^y  to  govern  cost-of-service 
showings  that  vrill  reduce 
administrative  burdens  on  small 
systems  making  cost-of-servioe 
Rowings.  Spe^cally,  we  solicit 
commmt  on  appropriate  modifications 
to  these  requirements  to  effectuate  a 
reduction  in  burdens  for  small  systems. 
We  also  solicit  comment  on  whether,  if 
we  do  not  adopt  one  of  the  general 
streamlining  aitematives  discussed 
above  that  c^d  be  applied  to  all 
systems,  we  should  nonetheless  adopt 
some,  or  all  of  them,  for  small  systems. 
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77.  Several  suggestions  have  also  been 
made  in  petitions  for  reconsideration  of 
the  Report  and  Order  that  could  be  used 
to  reduce  burdens  on  small  systems.  It 
has  been  suggested  that  we  exempt 
small  systems  from  rate  regulation.  We 
solicit  comment  on  whether  we  should 
establish  an  exemption  for  small 
systems  for  some  or  all  rate  regulation 
requirements  in  order  to  reduce 
administrative  burdens  on  them.  We  ask 
whether  this  would  be  consistent  with 
congressional  intent,  and  whether  this 
could  serve  to  promote  the  availability 
of  cable  television  service  in  rural  areas. 
Another  suggestion  would  establish  a 
presumption  that  rates  are  reasonable  if 
the  net  revenue  of  the  small  system  is 
below  a  specified  level.  We  propose 
these  suggestions  as  additional 
possibilities  for  reducing  burdens  on 
small  systems  and  solicit  comment  on 
them. 

78.  We  also  solicit  comment  on  what 
definition  of  small  systems  we  should 
establish  for  purposes  of  cost-of*service 
requirements.  Should  small  system 
streamlining  provisions  apply  to 
systems  with  fewer  than  1.000 
subscribers  owned  or  affiliated  with 
multisystem  operators  (MSOs)?  Should 
we  limit  the  application  of  small  system 
streamlining  provisions  to  systems 
owned  or  affiliated  with  MSOs  of 
certain  size?  For  example,  should  such 
provisions  be  appUceble  only  to  systems 
that  have  fewer  than  1.000  subscribers 
and  that  are  owned  or  affiliated  with 
MSOs  that  have  fewer  than  500.000 
subscribers?  In  the  Report  and  Order  we 
carefully  examined  the  definition  of 
small  systems  for  pxirposes  of 
application  of  provisions  designed  to 
reduce  administrative  burdens.  This 
issue  will  also  be  examined  on 
reconsideration.  We  will  coordinate  our 
treatment  of  small  system  burdens  for 
cost*of*service  showings  with  our 
examination  of  this  issue  on 
reconsideration. 

(3)  Equipment  79.  The  Cable  Act  of 
1992  requires  the  Commission  to 
establish  standards  for  setting,  on  the 
basis  of  actual  cost,  the  rate  for  lease  of 
equipment  used  by  subscribers  to 
receive  the  basic  service  tier,  including 
converter  boxes  and  remote  control 
iinits.  and  lease  of  monthly  connections 
for  additional  television  receivers.  In  the 
Report  and  Order,  we  established  a 
comprehensive  regulatory  scheme  for 
development  of  cost-based  rates  for 
equipment  used  to  receive  the  basic 
service  tier.  We  solicit  comment  on 
whether  a  feasible  method  of  reducing 
administrative  burdens  of  rate 
regulation  of  equipment  charges  would 
be  to  ascertain  average  equipment  costs, 
for  some  or  all  categories  of  regulated 


equipment  charges,  and  permit 
operators  to  charge  these  rates  as  an 
alternative  to  the  method  of  determining 
charges  specified  in  the  Report  and 
Order.  Average  costs  could  be  the 
average  costs  experienced  by  all  systems 
or  of  groups  of  systems  based  on  defined 
system  characteristics.  As  with  average 
schedules  for  provision  of  cable  service 
generally,  discussed  above,  this 
approach  would  require  the  availability 
of  representative  equipment  costs.  We 
solicit  comment  on  whether  the 
Commission  should  seek  to  implement 
this  approach.  We  seek  data  on  average 
equipment  costs,  and  whether  there  are 
significant  regional  or  other  differences 
in  equipment  costs  experienced  by  cable 
operators.  The  Commission  may 
additionally  seek  to  obtain  information 
on  equipment  costs  as  part  of  the  cost 
studies  that  will  be  conducted  in 
conjunction  with  this  proceeding.  We 
also  solicit  comment  on  whether  this 
approach  would  comply  with  the 
“actual  cost”  standard  for  equipment 
rates  in  the  Cable  Act  of  1992. 

IV.  Cost  Studies 

80.  As  indicated,  in  this  proceeding 
we  will  carefully  consider  the  impact  on 
the  cable  industry  of  the  requirements 
that  we  could  adopt  to  govern  cost- 
based  rates  for  cable  service.  We  have 
determined  that  information  concerning 
costs  of  cable  service  and  the  financial 
and  accounting  practices  of  the  cable 
industry  is  necessary  for  achieving  a 
complete  record  on  which  to  base  a 
decision.  Comments  will  provide  such 
information.  However,  we  have 
determined  that  in-depth  information 
from  individual  companies  would  be 
helpful.  Accordingly,  we  are  delegating 
to  the  Chief.  Mass  Media  Bureau 
authority  to  conduct  cost  studies  of 
individual  companies.  This  will  include 
authority  to  order  individual  companies 
to  provide  information  specified  by  the 
Bureau.  These  studies  will  examine  the 
financial  structure  and  practices  of  the 
cable  industry  and  may  seek 
representative  cost  information  to 
enable  us  to  explore  fully  some  of  our 
streamlining  alternatives.  We  will 
additionally  assess  in  these  cost  studies 
whether  any  refinements  to  the 
competitive  benchmark  based  on  costs 
should  be  made.  Any  information 
obtained  in  this  manner,  or  a  summary 
of  it.  will  be  placed  in  the  public  record 
of  this  proceeding. 

V.  Productivity  Ofifret 

81.  In  the  Report  and  Order,  we 
incorporated  an  annual  inflation 
adjustment  into  our  price  cap 
mechanism  governing  rates  for  cable 
service.  We  concluded  that  the  use  of  an 


index  would  help  achieve  the  statutory 
goal  of  reducing  administrative  burdens 
on  cable  systems,  consumers,  and 
regulators  by  permitting  rate  increases 
when  cable  operators  experience 
increases  in  me  cost  of  doing  business 
shared  by  all  sectors  of  the  economy, 
without  requiring  cable  operators  to 
make,  and  regulators  to  consider,  cost- 
of-service  showings.  As  a  result,  we 
adopted  the  Gross  National  Product 
Price  Index  (GNP-PI).  which  measures 
inflation  in  the  gross  national  product, 
as  the  annual  adjustment  index  for  the 
cap  for  basic  service  tier  rates. 

82.  Under  our  rules,  regulated  cable 
operators  are  permitted  to  adjust  the 
capped  base  per  channel  rate  for  the 
basic  service  tier  annually  by  the  GNP- 
PI.  In  addition,  there  are  certain 
categories  of  costs  that  cable  operators 
are  permitted  to  "pass  through"  to 
subscribers  without  a  cost  of  service 
showing,  even  if  resulting  rates  exceed 
the  applicable  price  cap.  In  the  Report 
and  Order,  we  declined  to  adopt  a 
productivity  offset  to  the  GNP-PI  for  the 
non-programming  costs  incurred  by 
cable  companies  given  the  paucity  of 
information  in  the  record  that  would 
provide  a  basis  for  determining 
productivity  in  the  cable  industry.  We 
made  it  clear,  however,  that  we  would 
seek  such  information  in  a  Notice. 

83.  An  important  consideration  under 
any  form  of  regulation  that  is  based  on 
the  costs  of  production  is  how  to  take 
productivity  gains,  if  any.  into  account. 
While  we  recognize  that  the  GNP-PI 
automatically  reflects  certain 
productivity  gains  in  the  economy,  it 
does  not  necessarily  reflect  the  entirety 
of  productivity  gains  experienced  by 
cable  operators.  While  productivity  may 
be  measured  in  several  ways,  it  is  our 
responsibility  in  this  proceeding  to 
consider  whether  to  apply  a 
productivity  offset  feature  in  the  price 
cap  mechanism  for  cable  operators. 

Such  a  productivity  offset  would 
mandate  reductions  in  rates  based  on  a 
prescribed  productivity  rate. 

84.  We  recognize,  however,  that 
productivity  can  be  measured  in  a 
number  of  ways.  Perhaps  the  simplest  is 
a  one  factor  productivity  index,  such  as 
the  Bureau  of  Labor  Statistics  labor 
productivity  index.  Another,  and  one 
we  used  in  establishing  a  productivity 
offset  under  price  caps  for  the  telephone 
industry,  is  the  use  of  industry-specific 
studies. 

85.  As  noted  in  the  Order,  however, 
there  is  insufficient  information 
available  in  the  record  to  adopt  a 
productivity  ofiset  in  the  price  cap 
mechanism  for  cable  operators. 
Therefore,  we  solicit  comment  on 
whether  there  is  a  valid  economic  basis 
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for  assuming  that  cable  service  has  been, 
and  will  be,  experiencing  efficiency 
gains.  We  invite  the  subrnission  of 
industry  studies  or  other  expert 
economic  analysis.  In  undertaking  such 
expert  anal3rsi8.  we  invite  parties  to 
examine,  in  particular,  the  follo%ving 
four  options:  (1)  No  productivity  offset; 
(2)  a  consumer  productivity  dividend  of 
0.5  percentage  points;  (3)  a 
"telecommunications”  indxistry 
adjustment  of  between  3.0  (AT&T)  and 
3.3  (local  exchann  carriers)  percentage 
points;  and  (4)  a  diffarent  pr^uctivity 
offset  for  cable  operators. 

VI.  Cost  Allocation  Requirements  for 
External  Costs 

86.  In  Section  HI.  above,  we  have 
proposed  possible  cost  accounting  and 
cost  allocatimi  requirements  that  could 
be  applied  to  development  of  rates  for 
cable  service  based  on  costs.  These 
requirements  could  also  be  applied  to 
the  development  of  extwnal  costs.  Thus, 
for  example,  we  could  permit  or  require 
that  some  categories  of  external  costs  be 
aggregated  or  averaged  at  the  company 
level  and  thm  allocated  to  the  fiandiise 
level  and  tier  in  accordance  with  our 
cost  accoimting  requirements.  We  solicit 
comment  on  whether  we  should  also 
apply  the  cost  accounting  and  cost 
allocation  requirements  ^scussed  in 
Section  in.  atove  to  development  of 
external  costs. 

Vn.  Collection  of  Information 

67.  The  1992  Cable  Act  requires  that 
cable  systems  file  with  the  Commission 
or  franchising  authority,  as  appropriate, 
within  one  year  afier  the  date  of 
enactment,  and  annually  thereafter, 
such  financial  information  as  may  be 
needed  to  administer  and  enforce 
regulation  of  cable  rates.  The  Report  and 
Order  concluded  that  the  data  provided 
in  response  to  the  Order  adopted  last 
December,  in  which  we  directed  a 
random  sample  of  cable  systems  to 
submit  certain  rate  and  other 
information  to  aid  in  designing 
benchmarks,  met  the  statutory 
requirement  regarding  the  collection  of 
information.  In  the  Report  and  Order, 
we  stated  that  we  would  examine  in  the 
instant  proceeding  what  further 
requirements  should  be  adopted  to 
implement  the  information  collection 
requirements  of  the  statute. 

88.  We  solicit  comment  on  two 
alternatives  to  implementing  the 
information  collection  provisioiK  of  the 
statute.  First,  we  solicit  commmit  on 
whether  we  should  require  all  systems 
to  submit  data  uinualty.  For  this 
purpose,  we  offer  for  comment  the  form 
attadied  as  an  Appendix.  We  also 
request  comment  on  whether  we  should 


require  the  information  that  was 
obtained  in  our  survey  of  cable  systems 
which  formed  the  basis  our 
competitive  benchmark.  We  solicit 
comment  on  the  availability  of  the 
information  specified  in  th^ 
documents,  and  the  burdens  that  the 
collection  of  this  information  may 
impose  on  (^rators.  To  the  degree  such 
information  is  not  readily  maintained  by 
cable  systems,  we  seek  comment  on  the 
extent  to  which  we  should  require 
systems  to  develop  and  maintain  it.  In 
particular,  we  solicit  comment  on  how 
we  should  treat  small  systems  in  this 
context,  e.g.,  whether  we  should  exempt 
small  systems  for  the  coUecrion  of 
information  requirements  altogether,  or 
perhaps  require  small  systems  to  submit 
their  ^ta  on  a  less  frequent  basis  than 
annually.  We  solicit  comment  on  how 
we  may  best  tailor  the  informaticm  we 
require  to  tlm  cost-of-service  standards 
and  accounting  requirements  proposed 
herein,  as  well  as  to  the  rate  regul^ory 
framework  adopted  in  the  Report  and 
Order.  We  also  solicit  comment  on 
whether  we  should  impose  any 
reporting  requirements  on  systems  that 
chan»  ownership.  We  solicit  ccxmnait 
on  whether  we  should  obtain 
information  concerning  the  purchase 
price,  the  purchase  price  per  subscriber, 
the  amount  of  goodwill  paid,  the 
amount  of  excess  acquisititm  costs  paid, 
and  the  actual  value  of  tangible  ass^. 
We  solicit  comment  generally  on  this 
proposal,  and  on  other  information 
related  to  the  sale  of  a  cable  system  we 
should  require. 

89.  Alternatively,  instead  of  requiring 
reporting  from  each  cable  operator,  we 
could  rely  on  an  annual  survey  of  cable 
systems.  We  tentatively  conclude  that 
we  should  adopt  this  approach.  Relying 
on  a  sampling  of  systems  would  reduce 
the  total  administrative  burdens 
imposed  on  the  industry,  while  at  the 
same  lime  providing  adi^uate  data  for 
purposes  of  administering  rate 
rogation.  We  seek  comment  on  the 
appropriate  sampling  methodolt^  we 
could  employ,  and  on  how  to  select  the 
systems  that  would  be  surveyed.  We 
further  seek  comment  on  how  to  treat 
small  systems  within  a  survey  approach 
to  gathering  information  on  cable  rates 
and  services. 

90.  In  the  Report  and  Order,  we  also 
stated  that  we  would  e}q)lore  in  this 
proceeding  whether  we  should  impose 
any  ccdlection  of  information 
requirements  residing  leased  channel 
access.  We  stat^  our  intention  to 
incorporate  into  our  general  reporting 
and  monitoring  process  certain 
mechanisms  particular  to  gathering 
informatiixi  on  leased  commercial 
access.  We  believe  information  such  as 


the  channel  capacity  designated  for 
leased  commercial  access,  the 
percentage  of  such  capacity  actually 
used,  the  percentage  used  by  certain 
categories  of  customers,  and  the  rates 
charged  to  leased  eooess  users  cxnild 
facilitate  our  ability  to  monitor 
provisicxi  of  leased  commercial  access 
by  cable  operators.  Acxx>rdingly,  we 
seek  comment  on  whether  we  should 
require  reporting  of  this,  and  similer 
information,  concerning  leased 
commercial  eccess  by  means  of  the  two 
alternatives  discussed  above. 

Vm.  Initial  Regulatory  Flexibility  Act 
Analysis 

91.  Pursuant  to  sechon  603  of  the 
Regulatory  Flexibility  AcX,  the 
Commission  has  prepared  the  following 
initial  regulatory  flexibility  analysis 
(IRFA)  of  the  expected  impact  of  these 
proposed  policies  and  rules  on  smell 
entities.  Written  public  comments  are 
requested  on  the  IRFA.  These  comments 
must  be  filed  in  acxordanc»  with  the 
same  filing  deadlines  as  comments  on 
the  rest  of  the  Notice,  but  they  must 
have  a  separate  and  distiixX  heading 
designating  them  as  responses  to  the 
regulatory  flexibility  analysis.  The 
Secretary  shell  c:ause  a  cxipy  of  die 
Notice.  iiKluding  the  initial  regulatory 
flexibility  analysis,  to  be  sent  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accxirdance 
with  section  603(a)  of  the  Regulatory 
Flexibility  Act,  Public  Law  96-354,  94 
Stat.  1164,  5  U.S.C.  601  et  seq.  (1981). 

92.  Reason  for  action.  The  Cable 
Television  Consumer  Protection  and 
Competition  Ad  of  1992  requires  the 
Commission  to  prescribe  rules  and 
regulations  for  cletermining  reasonable 
rates  for  basic  tier  cable  service  and  to 
establish  criteria  for  identifying 
unreasonable  rates  for  cable 
programming  services.  The  Commission 
has  adopted  rate  regulations  that  require 
a  comparison  to  the  rate  of  cable 
systems  subject  to  effective  competition, 
as  defined  in  the  Cable  Act  of  1992.  This 
Notice  proposes  to  establish  regulations 
governing  the  setting  of  rates  for 
regulated  c^le  service  based  on  costs. 

93.  Objectives.  To  propose  rules  to 
implement  section  623  of  the  Cable 
Television  Consumer  Protection  and 
Competition  Act  of  1992.  We  also  desire 
to  adopt  rules  that  will  be  easily 
interpreted  and  readily  applicable  and, 
whenever  possible,  minimize  the 
regulatory  burden  on  aSected  parties. 

^  94.  Legalbasis.  Action  as  prt^Ktsed  fm 
this  rulemaking  is  ccmtained  in  sections 
4(i).  4(j),  303(r)  and  623  of  the 
Communicatimis  Act  of  1934,  as 
amended. 


\ 


40776  Federal  Register  /  Vol.  58,  No.  145  /  Friday,  July  30,  1993  /  Proposed  Rules 


95.  Description,  potential  impact  and 
number  of  small  entities  affected.  Until 
we  receive  more  data,  we  are  imable  to 
estimate  the  number  of  small  cable 
systems  that  would  be  affected  by  any 
of  the  proposals  discussed  in  the  Notice. 
We  have,  however,  attempted  to  reduce 
the  administrative  burdens  and  cost  of 
compliance  for  cable  systems  that  have 
1,000  or  fewer  subscril^rs  as  required 
by  Section  623(i)  of  the  Cable  Act  of 
1992. 

96.  Reporting,  record  keeping  and 
other  compliance  requirements.  The 
proposals  under  consideration  in  this 
Notice  include  new  reporting  and 
record  keying  requirements  for  cable 
systems.  These  reporting  requirements 
include  the  possibility  of  filings  by 
cable  operators  of  financial  and/or 
leased  access  data  annually  at  the 
Commission  or  participating  in  an 
annual  survey.  Additionally,  this  Notice 
proposes  the  use  of  a  form  to  submit 
data  that  is  to  be  presented  to  the 
regulating  entity  in  a  cost*of*service 
showing  by  a  cable  operator. 
Furthermore,  the  Notice  proposes 
general  cost  accounting  and  cost 
allocation  requirements  that  could  be 
imposed  on  the  cable  industry. 

97.  Federal  rules  which  overlap, 
duplicate  or  conflict  with  this  rule. 
None. 

98.  Any  significant  alternatives 
minimizing  impact  on  small  entities  and 
consistent  with  stated  objectives. 
Wherever  possible,  the  Notice  proposes 
general  rules,  or  alternative  rules  for 
small  systems,  to  reduce  the 
administrative  burdens  and  cost  of 
compliance  for  cable  systems  that  have 
1,000  or  fewer  subscri^rs  as  required 
by  section  3(i)  of  the  Cable  Act  of  1992. 

DC.  Paperwork  Reduction  Act 

99.  The  proposal  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  impose  a  new  or  modified 
information  collection  reqiiirement  on 
me  public.  Implementation  of  any  new 
or  modified  requirement  will  be  subject 
to  approval  by  the  Office  of 
Management  and  Budget  as  prescribed 
by  the  Act. 

X.  Procedural  Provisions 

100.  For  purposes  of  this'non- 
restricted  informal  rulemaking 
proceeding,  members  of  the  public  are 
advised  that  ex  parte  contacts  are 
permitted  from  the  time  of  issuance  of 
a  notice  of  proposed  rulemaking  until 
the  time  a  draft  Order  proposing  a 
substantive  disposition  of  the 
proceeding  is  placed  on  the 
(Commission’s  Open  Meeting  Agenda.  In 
general,  an  ex  parte  presentation  is  any 


written  or  oral  communication  (other 
than  formal  written  comments  or 
pleadings  and  oral  arguments)  between 
a  person  outside  this  addresses  the 
merits  of  the  proceeding.  Any  person 
who  submits  a  written  ex  parte 
presentation  addressing  matters  not 
nilly  covered  in  any  written  summary 
must  be  served  on  this  Commission’s 
Secretary  for  inclusion  in  the  public  file, 
with  a  copy  to  the  (Commission  official 
receiving  the  oral  presentation.  Each  ex 
parte  presentation  discussed  above  must 
state  on  its  face  that  the  Secretary  has 
been  served,  and  must  also  state  by 
docket  number  the  proceeding  to  which 
it  relates.  See  generally  §  1.1231  of  the 
(Commission’s  Rules.  47  (CFR  1.1231. 

101.  Pursuant  to  applicable 
procedures  set  forth  in  §§  1.415  and 
1.419  of  the  (Commission’s  Rules,  47 
(CFR  1.415  and  1.419,  interested  parties 
may  file  comments  on  or  before  August 
25, 1993  and  reply  comments  on  or 
before  September  14, 1993.  To  file 
formally  in  this  proceeding,  you  must 
file  an  original  plus  four  copies  of  all 
comments,  reply  comments,  and 
supporting  comments.  If  you  want  each 
(Commissioner  to  receive  a  personal 
copy  of  your  comments  and  reply 
comments,  you  must  file  an  original 
plus  nine  copies.  You  should  send 
comments  and  reply  comments  to  Office 
of  the  Secretary,  Federal 
Communications  (Commission,  1919  M 
Street  NW..  Washington,  DC  20554. 
Comments  and  reply  comments  will  be 
available  for  public  inspection  during 
regular  business  hoiirs  in  the  FCC 
Reference  (Center,  room  239,  Federal 
Communications  (Commission,  1919  M 
Street  NW.,  Washington  DC  20554. 

XI.  Ordering  Gauses 

102.  Accordingly,  it  is  ordered  that, 
pursuant  to  sections  4(i),  4(j),  303(r), 
612(c)  and  623  of  the  Q)mmunications 
Act  of  1934,  47  U.S.C.  154(i),  154(j), 
303(r),  532(c).  542(c),  and  543,  notice  is 
hereby  given  of  proposed  amendments 
to  part  76.  in  accoroance  with  the 
proposals,  discussions,  and  statement  of 
issues  in  this  Notice  of  Proposed 
Rulemaking,  and  that  comment  is 
soiight  regarding  such  proposals, 
discussion,  and  statement  of  issues. 

103.  It  is  further  ordered  that,  the 
Secretary  shall  send  a  copy  of  this 
Notice  of  Proposed  Rulemaking  and 
Order  to  the  Chief  Coimsel  for  Advocacy 
of  the  Small  Business  Administration  in 
accordance  with  paragraph  603(a)  of  the 
Regulatory  Flexibility  Act.  Public  Law 
96-354,  94  Stat.  1164,  5  U.S.C.  601  et 
seq.  (1981). 

104.  It  is  further  ordered  that, 
authority  is  delegated  to  the  (3uef,  Mass 
Media  Bureau  to  conduct  cost  studies  in 


conjunction  with  this  proceeding,  as 
described  in  paragraph  80. 

List  of  Subjects  in  47  CFR  Part  76 
C^ble  television. 

Federal  Communications  (Commission. 
William  F.  Caton, 

Acting  Secretary. 

Rule  Changes 

Part  76  of  chapter  I  of  title  47  of  the 
(Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART76->(AMENDED] 

1.  The  authority  citation  for  part  76 
continues  to  read: 

Authority:  Secs  2,  3, 4,  301,  307,  308,  309, 
48  Stat,  as  amended,  1064, 1065, 1066, 1081, 
1082, 1083, 1084, 1085, 1101;  47  U.S.(1  Secs. 
152, 153, 154,  301,  303, 307,  308,  309,  532, 
533,  535,  542,  543,  552,  as  amended,  106 
Stat.  1460. 

2.  Part  76  is  amended  by  adding  a 
new  subpart  P  to  read  as  follows: 

Subpart  P— Accounting  and  Coat 
Allocation  Requirements 

76.1100  (General  accounting  requirements. 

76.1101  Recoverable  costs. 

76.1102  Service  cost  categories. 

176.1100  (Saneral  accounting 
raqulramants. 

(a)  For  the  purposes  of  providing 
accounting  and  costing  data  to  the 
Commission  and  for  making  cost 
showings  before  this  (Commission,  cable 
operators  shall  maintain  their  accovmts 
in  accordance  with  generally  accepted 
accounting  principles  except  as 
otherwise  directed  by  the  Commission. 

(b)  Each  cable  operator  shall  also 
maintain  accounts  in  a  manner  that  will 
enable  it  to  aggregate  investments, 
expenses  and  revenues  into  categories 
and  to  make  other  disclosures  as 
specified  in  the  following  table: 

Income  Statement  Items 

A.  Revenues 

1.  Basic  Tier  Subscription  Fees 

2.  Regulated  Cable  Programming  Services 
Revenues 

3.  Other  Cable  Programming  Services: 

a.  Premium  Channel  Revenues 

b.  Pay-per-View  Revenues 

c.  Other  (Zable  Programming  Services 
Revenues 

4.  Advertising  Revenues 

5.  Leased  Commercial  Access  Activities 

a.  Leased  Access  Revenues 

b.  Billing  and  Collection  Services  Revenues 

c.  Other  Leased  Commercial  Access 
Activities  Revenues 

6.  Customer  Premises  Activities: 

a.  Service  Installation  Revenues 

b.  Equipment  Sales  Revenues 

c.  Equipment  Lease  Revenues 

d.  Equipment  Installation,  Maintenance,  & 
Repair 

7.  Other  Operating  Revenues 
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B.  Operating  Expenses 

8.  Technical  (Operation  and  Maintenance 
of  Cable  System)  Expenses 

a.  Salaries,  Wages,  and  Benefits 

b.  Other 

9.  Programming  Expenses 

a.  Salaries,  Wages,  and  Benefits 

b.  Copyright  Fees  and  Other  Cost  of 
Programming 

c.  Pay-per-View  Fees 

d.  Other 

10.  Marketing  Expenses 

a.  Salaries,  Wages,  and  Benefits 

b.  Other 

11.  General  and  Administrative  Expenses 

a.  Salaries,  Wages,  and  Benefits 

b.  Franchise  Levies  (Fees,  Taxes,  and  Other 
Obligations) 

c.  Other 

C.  Depreciation  and  Amortization 

12.  Depreciation  Expense 

13.  Amortization  Expense 

a.  Goodwill  Amortization 

b.  Other  Amortization 

Balance  Sheet  Information 

A.  Current  Assets 

14.  Cash 

15.  Accounts  Receivable 

16.  Inventories  (Equipment  Held  for  Sale  to 
Customers) 

17.  Other  Current  Assets 

B.  Fixed  Assets 

18.  Land  and  Buildings 

19.  Headend 

20.  Trunk  and  Distribution  System 

21.  Subscriber  Devices 

22.  Program  Origination  Equipment 

23.  Construction  and  Maintenance 
Vehicles  and  Equipment 

24.  Construction  Work  in  Progress 

25.  Other  Fixed  Assets 

26.  Accumulated  Depreciation 

C.  Other  Assets 

27.  Investments 

28.  Deferred  System  Development  and 
Franchise  Costs 

29.  Goodwill 

30.  Other  Intangibles  and  Deferred  Items 

31.  Accumulate  Amortization 

D.  Current  Liabilities 

32.  Accounts  Payable 

33.  Loans  Payable 

34.  Customer  Deposits 

35.  Other  Current  Liabilities 

E.  Long  Term  Liabilities 

36.  Funded  Debt 

37.  Obligations  under  Capital  Leases 

38.  Other  Long  Term  Liabilities  and 
Deferred  Credits 

F.  Owner's  equity 

39.  Paid-in  Capital 

40.  Retained  Eiumings  (Accumulated 
Losses) 

Supplemental  disclosure  shall  be 
made  of  critical  accounting  policies. 
Such  disclosure  shall  include  a 
description  of  depreciation  and 
amortization  practices  and  other  such 


practices  as  specified  by  the 
Commission. 

i  76.1 101  Recoverable  coats. 

(a)  Costs  recoverable  for  cable  services 
regulated  by  this  Commission  shall 
include  operating  expenses,  and 
depreciation,  amortization,  taxes  and 
return  on  the  allowable  rate  base.  The 
allowable  rate  base  shall  include,  except 
as  limited  by  the  Commission,  the 
average  annual  investment  indented  in 
the  following  table: 

Net  Working  Capital  (Current  Assets — 
Ciuront  Liabilities) 

Fixed  Assets  (Net  of  Acciunulated 
Depreciation): 

Land  and  buildings 
Headend 

Trunk  and  Distribution  System 
Subscriber  Devices 
Program  Origination  Equipment 
Construction  and  Maintenance  Vehicles 
and  Equipment 
Construction  Work  in  Progress 
Other  Fixed  Assets 
Other  Assets  (Net  of  Accumulated 
Amortization): 

Deferred  System  Development  and 
Franchise  Costs 
Goodwill 

Other  Intangible  and  Deferred  Items 

§76.1102  Servica  coat  categories. 

(a)  If  a  cost  of  service  showing  is  to 
be  made  for  any  cable  service,  the  cable 
operator  shall  establish  service  cost 
categories  to  aggregate  costs  on  the  basis 
of  the  services  they  are  inctured  to 
provided.  The  cable  operator  shall 
provide  sufficient  detail  to  demonstrate 
compliance  with  Commission 
regulations  in  the  assignment  of  costs  to 
the  specified  service  cost  categories  and 
shall  establish  a  sufficient  audit  trail  to 
allow  verification  of  cost  assignments 
against  the  company’s  accounting 
records.  In  each  operating  unit  at  each 
organizational  level  that  costs  are 
identified,  they  shall  be  directly 
assigned  to  the  service  cost  category  if 
possible.  Common  costs  shall  be 
allocated  to  service  cost  categories  in 
accordance  with  the  allocation 
procedures  in  §  76.924(f),  Common 
Ck)sts.  Costs  accumulated  in  service  cost 
categories  at  any  organizational  level 
shall  be  allocate  to  lower 
organizational  levels  on  the  basis  of 
number  of  subscribers. 

(b)  The  following  service  cost 
categories  shall  be  established  for  such 
a  cost  of  service  showing: 

(1)  Basic  Service  Tier  Activities.  A 
Basic  Service  Tier  Activities  Category 
shall  be  established  and  shall  include 
only  recoverable  amounts  as  defined  in 
§  76.1101.  This  category  shall  include 
the  direct  material  and  labor  costs  plus 
the  indirect  costs  associated  with  the 
provision  of  the  basic  service  tier  to 


customers  (basic  cable  service).  In 
addition,  marketing,  and  general  and 
administrative  overhead  costs  for  basic 
cable  service  activities  shall  be  included 
in  this  category.  Costs  associated  with 
advertising  on  basic  service  tier 
channels  are  also  includible  in  this 
category.  All  common  costs  assignable 
to  the  Basic  Service  Tier  Activities 
Category,  including  marketing,  and 
general,  and  administrative  overheads, 
shall  be  determined  by  the  methodology 
specified  in  §  76.924(f).  Local 
f^chising  taxes  and  obligations  may 
not  be  aggregated  at  organizational  or 
operating  levels  higher  than  the 
franchise  level.  Such  costs  may  be 
identified  at  the  fi^chise  level  and 
appropriate  amoimts  assigned  to  this 
service  cost  category  at  the  franchise 
level  only. 

(2)  Cable  Programming  Services 
Activities.  A  Cable  Programming 
Services  Activities  Category  shall  be 
established  and  shall  include  only 
recoverable  amounts  as  defined  in 

§  76.1101.  This  category  shall  include 
the  direct  material  and  labor  costs  plus 
the  indirect  costs  associated  with  the 
provision  of  cable  programming  service. 
This  category  may  not  include 
Equipment  Basket  costs.  Marketing,  and 
general  and  administrative  overhead 
costs  for  cable  programming  services 
activities  shall  be  included  in  this 
category.  Costs  associated  with 
advertising  on  the  cable  programming 
channels  are  also  includible  in  this 
category.  All  common  costs  assignable 
to  the  Cable  Programming  Services 
Activities  Category,  including 
marketing,  and  general  and 
administrative  overheads,  shall  be 
determined  by  the  methodology 
specified  in  §  76.924(f).  Local 
franchising  taxes  and  obligations  may 
not  be  aggregated  at  organizational  or 
operating  levels  higher  than  the 
franchise  level.  Such  costs  may  be 
identified  at  the  franchise  level  and 
appropriate  amounts  assigned  to  this 
service  cost  category  at  the  franchise 
level  only. 

(3)  Other  Cable  Programming  Services 
Activities.  An  Other  ^ble  programming 
Services  Activities  Category  shall  be 
established.  This  category  shall  include 
the  direct  material  and  labor  costs  plus 
the  indirect  costs  associated  with  the 
provision  of  any  cable  service  other  than 
basic  cable  service  and  cable 
programming  service,  such  as,  per- 
channel  or  per-program  premium 
services.  In  addition,  marketing,  and 
general  and  administrative  overhead 
costs,  as  well  as  local  franchising  taxes 
and  obligations,  for  such  other  cable 
programming  services  activities  shall  be 
included  in  diis  category.  Costs 
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associated  with  adveftlsing  od  the  other 
cable  programming  cfaann^s  are  also 
includiUe  in  this  category.  AH  common 
costs  assignable  to  the  Other  CaMe 
Programming  Services  Activities 
Category,  including,  marineting,  and 
general  and  administrative  overheads, 
shall  be  determined  fay  the  methodology 
specified  in  §76.924(n- 
(4)  Odier  Cable  Activities.  An  Other 
Cable  Activities  Category  diall  be 
estabKsbed.  This  category  shall  include 
the  direct  material  and  labor  costs  and 
the  indiract  costs  associated  with  any 
cable  activities  not  assignable  to  the 
Basic  Service  Tier  Activities,  the  Cable 
Programming  Services  Activities,  the 
Other  Cable  Prommming  Services 
Activities,  and  m  Equipment  Basket 
categories,  such  as  leased  commercial 
access  services,  hilling  and  collection 
services  provided  to  leased  commercial 
access  customers,  studio  and  equipment 
engineering  and  rental  services,  sale  of 
equipment,  and  mainterumce  and  repair 
of  equipment  sold  to  customers,  hi 
addition,  marketing,  and  general  and 


administrative  overhead  costs  for  sucdi 
other  cable  activities,  as  well  as  local 
franchising  taxes  and  obligations,  shall 
be  includ^  in  this  category.  All 
common  costs  assignable  to  the  Other 
Cable  Activities  Category,  including 
marketing,  and  general  and 
administrative  overheads,  shall  be 
determined  by  Hie  methodology 
specified  in  §76.924(0. 

(5)  Non-Cdble  Activities.  A  Non-cable 
Activities  Category  shall  be  established. 
This  category  ^all  include  direct 
material  and  labor  costs  and  the  indirect 
costs  associated  with  non-caUe 
activities  performed  by  the  cable 
services  entity.  In  additioo.  marketing, 
and  general  administrative  overhead 
costs  for  such  non-cable  activities  riiall 
be  included  in  this  category.  All 
common  costs  assignable  to  the  Non¬ 
cable  Activities  Category,  including 
marketing,  and  general  and 
administrative  overheads,  shall  be 
determined  by  the  methorkdogy 
specified  in  §76.924(0. 

Appenilix 


Note:  This  appendix  wiU  not  appear  in.  the 
Code  of  Federal  Regulations. 

Federal  CommunicaUaas  Ceiwiiaaina — 
Annual  Report  ef  CaMe  Taieviswe  SyaSerae 

Financial  Unit  Data— FCC  Form  326. 
Schedule  1 

This  is  Schedule  1  of  YOUR  POC  FORM 
326.  It  must  be  completed  and/or  corrected 
and  returned  to  the  Cantmission  wHh 
Schedules  2  through  5.  If  the  communities 
listed  do  not  reflect  your  present 
consolidation,  add  or  del^e  as  necessary.  If 
the  pay  cable  foe  is  a  "per  program",  rather 
than  "per  month"  chaiga.  attach  a  rate 
schedule.  Include  cents  with  all  fee  data. 

PREVIOUSLY  nLED: 

SYSTEM  COMMUNITIES  COMPRISING 
THIS  nNANOAL  UNIT 

IDENT 

NAME 

TYPE 

OPERATIONAL  STATUS 
INSTALLATION  FEB 
SUBSCRIBER  FEE 
MONTHLY  PAY  CABLE  FEE 
BIUJNG  CODE  Cri2-01-M 
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INNIN 


Line  I 
No. I  ITEM 


I  OPERATING  REVENUES 

I  Installation  Revenue 


2 1  Reoular 


Per  Proaram 


At40UNT 
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Total  Tariff  (Leas^Dack)  Charges  (Applies  only  to 
Lv 


25 1  PAMNTS  TO  PAY  CABI£  PROGRAM  SUPPLIES 
I  ORIGINATION  EXEENSES:  - 

ies,  Wa 


se 


I  SELLING,  GENERAL,  AND 


chise  Fi 


t  Fees 


Ge 


EXPENSE 


_ 2^\  TOrDVL  OfTHER  INCXWE  (OR  LOSS) 

_ 25 1  EXTRAORDINARY  IHMS 


4 


Line  I 


No. I  ITEM 


I  FIXED  ASSEHS: 
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;4i 

Total  Fixed  Assets 

1  1  1  1  1  1  1  1 

1 

OTHER  ASSESS: 

1 

151 

Other  Assets 

1  1  1  1  1  1  1  1 

16  i 

Less:  Acc'aT.ulated  Amortization 

1  1  1  1  :  1  1  1 

17  1 

Total  Other  Assets 

1  1  1  I  1  1  1  1 

181 

TOTAL  ASSETS 

1  1  1  1  1  !  1  1 

1 

LIABILITIES 

1 

1 

CURREOT  LIABILITIES: 

1 

19! 

Loans  Pavable 

1  1  1  1  1  1  1  1 

20! 

Accounts  Pavable 

1  II  1  1  1  1  1 

21 ! 

Other  Current  Liabilities 

1  1  1  1  1  1  1  1 

221 

Total  Current  Liabilities 

_ !  1  1  1  1  1  1  1 

I  DEraRRED  CREDITS: 

231  Total  Deferred  Credits 


I  LCNG  TERM  DEBT:  | 

24 1  Total  Lena  Ten?.  Debt _ I  I  I  I  I  I  I  I 


1 

251 

OWNER'S  EQUITY: 

Total  Stock  Issued 

1 

1  1  1  1  1  1  1  1 

Proorietor's  Eouitv 

1  1  1  1  1  1  1  1 

2-^! 

Retained  Eamincs 

1  1  1  1  1  1  1  1 

23  i 

Other  Owner's  Eouitv 

I  1  1  1  1  1  1  1 

291 

Total  Owner' s  Eauitv 

1  1  1  1  1  1  1  1 

_2Ql 

1 

TOTAL  LIABILITY  AND  CWER'S  EQUITY 

1  1  1  1  1  1  1  1 

1 

1 

1 

CHECK  METHOD  OF  CEPRBCIATICN  USED 

1 

1 

1 
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(1)  Straight  line  (2)  Declining  Balance 

(3) Double  Declining  Balance _ 

(4)  Sum-of-the-Year-Digits _ 

(5)  Other 


SCHEDUI£  4 


PART  A 


snppiFhPJUxi.  ammiymc 


m. 


lAnortiza-IAnortiza-  |  Amount  1  Amount 
Ition  termition  method Icapitalzedlamortzed 
,|in  year  lused  (code)  I  during  yr.  |  during  yr. 


CXDE51  (1)  Strai^t  line  (3)  Double  declining  balance  (5)  Other 

_ 1  (2)  Declining  balance _ (4)  Sum-of-the-vears  digits _ 

PART  B  I  Total  I Amt.  capitalized!  Useful  Life 

_ I  Capitalized  I  During  year _ I  years _ 

4.  Capitalized  Interest  on  System  j  j  i 

_ Sonstryigt-ign _ 1$  I  I  I  I  I  $!  I  I  I  I  I!  1$  I  I  I  I  I  I  I 


PART  C 


I  Total  Amt . I  Amount  NOT 


I  Amount  Being 
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PART  D 


I  Total  Amt.  of  I  Method  Used  To 


PART  F 


12.  Estimated  Useful 
Lives  of  Fixed 
Assets 


1  Fixed  asset  1  1 Useful I  I Useful | 

I  classif ica- 1  Amount  ILife  I  Amount  |Life  | 


PART  G 


I  Amount  I Number 
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16.  -Expense  Payments  to  Stxpuse  or  Relatives _ : _ LS__L_L_L_L 


TYPEI  (1)  Rent  -  (3)  Payment  for  equipinent  (5)  Travel  &  Entertainment 

I  (2)  Payments  for  services  (4)  Payments  for  supplies _ (61  Other 


9CHED0I£  5 


Indicate  the  number  of  employees  for  the  work _ INIMBER  OF  EMPLOYEES 

week  in  vdiich  the  last  day  of  the  IFULL  TIME  I  I  I  I  I  I  I 

Fiscal  Year  fell. _ IPART  time  I  I  I  I  I  I  I  I 


BUimO  CODE  t7ia-01-C 
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Cwtificetion 

This  report  must  be  certified  by  the 
individuiil  owning  the  reporting  cable  ' 
television  system.  If  individually  owned:  by 
a  partnership;  by  an  officer  of  the 
corporation,  if  a  corporation;  or  by  a 
representative  holffing  power  of  attorney  in 
a  case  of  physical  dis&ility  or  an  individual 
owner  or  his/her  absence  from  the  United 
States. 


I  certify  that  I  have  examined  this  report, 
and  that  all  statements  of  &ct  contained 
therein  are  true,  complete,  and  correct  to  the 
best  of  my  knowledge,  information,  and 
belief,  and  are  made  in  good  faith. 

SIGNATURE  - 

PRINTED  NAME  OF  PERSON  SIGNING  - 

DATE  - 

LEGAL  NAME  OF  RESPONDENT - 

STREET  ADDRESS  - 

I^PONDENT  - 


ADDRESS - r - 

ary - 

STATE  - 

date  - 

POC  Form  326 

IFR  Doc.  93-18196  Filed  7-27-93;  3:11  pm| 
aiujNQ  CODE  sna-01-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  arxj 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

July  23. 1993. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(s),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM,  Room  404-W  Admin. 
Bldg.,  Washington,  DC  20250,  (202) 
690-2118. 

Revision  (Expedited  Clearance) 

•  Agricultural  Marketing  Service 
Almonds  Grown  in  Calimrnia, 

Marketing  Order  No.  981 
Recordkeeping:  On  occasion;  Monthly; 

Semi-monthly,  every  6  years 
Businesses  or  other  for-profit:  6,323 
responses;  2,556  hours 
Kathleen  Finn  (202)  720-1509 

Extension 

•  Agricultural  Marketing  Service 
Tobacco  Reports 

TB-26  4  TB-39 
Quarterly 


Businesses  or  other  for-profit;  Small 
businesses  or  organizations;  700 
responses;  650  hours 
Larry  L.  Crabtree,  (202)  205-0235 

•  Food  and  Nutrition  Service 
State  Issuance  and  Participation 

Estimates 

FNS-388 

Recordkeeping;  Monthly 
State  or  local  governments;  636 
responses;  4,542  hours 
John  Bedwell,  (703)  305-2386 

New  Collection 

•  Food  and  Nutrition  Service 
Recipient  Claims  Collection:  Expansion 

of  Test  of  Offsetting 
Federal  Income  Tax  Refunds 
On  occasion 

Individuals  or  households;  State  or  local 
governments;  505,010  responses; 
58,555  hours 

John  Hitchcock,  (703)  305-2385. 

Larry  K.  Roberson, 

Deputy  Department  Clearance  Officer. 

(FR  Doc.  93-18160  Filed  7-29-93;  8:45  am) 
BILLmO  CODE  9410-01-4I 


Federal  Grain  Inspection  Service 

Request  for  Applications  From 
Persons  interested  in  Designation  to 
Provide  Official  Services  In  the 
Geographic  Areas  Presently  Assigned 
to  the  Kankakee  (IL)  Agency,  and  the 
States  of  Califomia  (CA)  and 
Washington  (WA) 

AGENCY:  Federal  Grain  Inspection 
Service  (FGIS). 

ACTION:  Notice. 

SUMMARY:  The  United  States  Grain 
Standards  Act,  as  amended  (Act), 
provides  that  official  agency 
designations  shall  end  not  later  than 
triennially  and  may  be  renewed.  The 
designations  of  Kankakee  Grain 
Inspection,  Inc.  (Kankakee),  the 
Califomia  Department  of  Fo.id  and 
Agriculture  (Califomia),  and  the 
Washington  Department  of  Agriculture 
(Washington),  will  end  January  31, 
1994,  according  to  the  Act,  and  FGIS  is 
asking  persons  interested  in  providing 
official  services  in  the  specified 
geographic  areas  to  submit  an 
application  for  designation. 

DATES:  Applications  must  be 
postmarked  or  sent  by  telecopier  (FAX) 
on  or  before  September  1, 1993. 
ADDRESSES:  Applications  must  be 
submitted  to  Homer  E.  Dunn,  Chief, 


Review  Branch,  Compliance  Division, 
FGIS,  USDA,  room  1647  South 
Building,  P.O.  Box  96454,  Washington, 
DC  20090-6454.  Telecopier  (FAX)  users 
may  send  applications  to  the  automatic 
telecopier  machine  at  202-720-1015, 
attention:  Homer  E.  Dunn.  If  an 
application  is  submitted  by  telecopier, 
FCHS  reserves  the  right  to  request  an 
original  application.  All  applications 
will  be  made  available  for  public 
inspection  at  this  address  located  at 
1400  Independence  Avenue,  SW., 
during  regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Homer  E.  Dunn,  telephone  202-720- 
8525. 

SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

Section  7(f)(1)  of  the  Act  authorizes 
FGIS’  Administrator  to  designate  a 
qualified  applicant  to  provide  official 
services  in  a  specified  area  after 
determining  that  the  applicant  is  better 
able  than  any  other  applicant  to  provide 
such  official  services. 

FGIS  designated  Kankakee,  main 
office  located  in  Bourbonnais,  Illinois, 
Califomia,  main  office  located  in 
Sacramento,  Califomia,  and 
Washington,  main  office  located  in 
Olympia,  Washington,  to  provide 
official  grain  inspection  services  under 
the  Act  on  February  1, 1991. 

Section  7(g)(1)  of  the  Act  provides 
that  designations  of  official  agencies 
shall  end  not  later  than  triennially  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in 
section  7(f)  of  the  Act.  The  designations 
of  Kankakee,  Califomia,  and 
Washington  end  on  January  31, 1994. 
The  geographic  area  presently  assigned 
to  Kankakee,  in  the  State  of  Illinois, 
pursuant  to  section  7(f)(2)  of  the  Act, 
which  will  be  assigned  to  the  applicant 
selected  for  designation  is  as  follows: 

Bounded  on  the  North  by  the  northern 
Bureau  County  line;  the  northern 
LaSalle  and  Grundy  County  lines;  the 
northern  Will  County  line  east-southeast 
to  Interstate  57; 

Bounded  on  the  East  by  Interstate  57 
south  to  U.S.  Route  52;  U.S.  Route  52 
south  to  the  Kankakee  County  line; 
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Bounded  on  the  South  by  the 
southern  Kankakee  and  Grundy  County 
lines;  the  southern  LaSalle  County  line 
west  to  State  Route  17;  State  Route  17 
west  to  U.S.  Route  SI;  U.S.  Route  SI 
north  to  State  Route  18;  State  Route  18 
west  to  State  Route  26;  State  Route  26 
south  to  State  Route  116;  State  Route 
116  south  to  Interstate  74;  Interstate  74 
west  to  die  western  Peoria  County  line; 
and 

Bounded  on  the  West  by  the  western 
Peoria  and  Stark  CounW  lines;  the 
northern  Stark  County  line  east  to  State 
Route  88;  State  Route  88  north  to  the 
Bureau  County  line. 

The  geog^phic  area  presently 
assign^  to  California,  pursuant  to 
section  7(f)(2)  of  the  Act,  whidi  will  be 
assigned  to  the  applicant  selected  for 
designation,  is  the  entire  State  ctf 
California,  eiu^pt  those  export  port 
locations  within  the  State,  and  the 
geographic  area  assigned  to  the  Los 
Angel^  Grain  Inspection  Service.  Inc., 
which  is  as  follows: 

Bounded  on  the  North  by  the  Angeles 
National  Forest  southern  boundary  horn 
State  Route  2  east;  the  San  Bemadino 
National  Forest  southern  boundary  east 
to  State  Route  79; 

Bounded  on  the  East  by  State  Route 
79  south  to  State  Route  74; 

Bounded  on  the  South  by  State  Route 
74  west-southwest  to  Interstate  5; 
Interstate  5  northwest  to  Interstate  405; 
Interstate  405  northwest  to  State  Route 
55;  State  Route  55  northeast  to  Interstate 
5;  Interstate  5  northwest  to  State  Route 
91;  State  Route  91  west  to  State  Route 
11;  end 

Bounded  on  the  West  by  State  Route 
11  north  to  U.S.  Route  66;  U.S.  Route  66 
west  to  Interstate  210;  Interstate  210 
northwest  to  State  Route  2;  State  Route 
2  north  to  die  Angeles  National  Forest 
boundary. 

The  geographic  area  pr^ntly 
assign^  to  Washington,  pursuant  to 
section  7(f)(2)  of  the  Act.  which  will  be 
assigned  to  the  applicant  selected  for 
designation,  is  the  entire  State  of 
Washington,  except  those  export  port 
locations  within  the  State. 

Interested  persons,  including 
Kankakee.  California,  and  Washington 
are  hereby  given  the  opportunity  to 
apply  for  designation  to  provide  official 
services  in  the  geographic  areas 
specified  above  under  the  provisions  of 
section  7(f)  of  the  Act  and  §  800.196(d) 
of  the  relations  issued  thereunder. 
Designation  in  the  specified  geographic 
areas  is  for  the  period  beginning 
February  1, 1994,  and  ending  |anuaiy 
31, 1997.  Pwsons  wishing  to  apply  for 
designation  should  contact  the 
Compliance  Division  at  the  address 
listed  above  for  forms  and  information. 


Applications  and  other  available 
information  will  be  considered  in 
determining  which  applicant  will  be 
designated. 

Authority:  Pub.  L  94-562, 90  Stat.  2867, 
as  amended  (7  U.S.C  71  et  seq.) 

Dated:  )uly  21. 1993. 

Neil  E.  Porter, 

Director,  Complkuux  Dhriaoa. 

[FR  Doc.  93-16162  Filed  7-29-93;  6:45  am) 
BNJJNQ  coos  Mio-ee-r 


Request  for  Comments  on  the 
Applicant  for  Designation  In  the 
Geographic  Area  Currenfiy  Aaaigned 
to  the  State  of  Maw  York  (NY) 

AGENCY:  Federal  Grain  Inspection 
Service  (FGIS). 

ACTION:  Notice. 

SUMMARY:  FGIS  requests  interested 
persons  to  submit  comments  on  the 
applicant  for  designation  to  provide 
official  services  in  the  geographic  area 
currently  assigned  to  the  New  York 
State  Department  of  Agriculture  and 
Markets  (New  York). 

DATES:  Comments  must  be  postmarked, 
or  sent  by  telecopier  (FAX)  or  electronic 
mail  by  August  27, 1993. 

ADDRESSES:  Comments  must  be 
submitted  in  uniting  to  Homw  £.  Dunn, 
Chief,  Review  Bran^,  Compliance 
Division,  FGIS.  USDA,  room  1647  South 
Building,  P.O.  Box  96454,  Washington, 
DC  20090-6454.  SprintMaii  users  may 
respond  to 

[A:A’m4AIL.O:USDA4D:A36HDUNNi. 
ATTMAIL  and  FTS2000MAIL  users 
may  respond  to  !A36HDUNN. 

Telecopier  (FAX)  users  may  send 
responses  to  the  automatic  telecopier 
machine  at  202-720-1015,  attention: 
Homer  £.  Dunn.  All  comments  received 
will  be  made  available  for  public 
inspection  at  the  above  address  located 
at  1400  Independence  Avenue,  SW., 
during  regular  business  hours. 

FOR  FURT)«t  MFORMATKM  CONTACT: 
Homer  E.  Dunn,  telephone  202-726- 
8525. 

SUPPLEMENTARY  MFORMATIOII: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  June  15, 1993,  Federal  Ragisler 
(58  FR  33066).  FIHS  ariced  persons 
interested  in  providing  official  services 
in  the  geographic  area  assigned  to  New 
York  to  submit  an  application  fin 
designation.  Applications  were  due  by 
July  15, 1993.  New  York,  the  only 


applicant,  applied  for  designation  in  the 
entire  area  currently  assigned  to  it.  FGIS 
is  publishing  this  notice  to  provide 
interested  persons  the  opportunity  to 
present  comments  concerning  New 
York.  Commenters  are  encouraged  to 
submit  reasons  and  pertinent  data  for 
support  or  objection  to  the  derignation 
of  New  York.  All  comments  must  be 
submitted  to  the  Compliance  Division  at 
the  above  address. 

Comments  and  other  available 
information  will  be  considered  in 
making  a  final  decision.  FGIS  will 
publish  notice  of  the  final  decision  in 
the  Federal  Register,  and  FCHS  will 
send  the  applicant  written  notification 
of  the  decision. 

Authority:  Pub.  L.  94-582, 90  Stat.  2867, 
as  amended  (7  U.S.C  71  etseq.) 

Dated:  July  21, 1993. 

Neil  E.  Porter, 

Director,  Compliatux  DivisiotL 

(FR  Doc.  93-18163  Filed  7-29-93: 8:45  am] 

MLUNO  COM  S41S-EN-F 


Request  for  Comments  on  the 
Ap^icants  for  Designation  In  the 
Geographic  Arses  Cinrently  Assigned 
to  the  Aberdeen  (SD)  Agency  end  the 
Stale  of  Miesourl  (MO) 

AGENCY:  Federal  Grain  Inspection 
Service  (FGIS). 

ACTION:  Notice. 

SUMMARY:  FGIS  requests  interested 
persons  to  submit  comments  on  the 
applicants  for  designation  to  provide 
official  services  in  the  geographic  areas 
currently  assigned  to  Aberdeen  Grain 
Inspection,  Inc.  (Aberdeen),  and  the 
Missotm  Department  of  Agriculture 
(Missouri). 

DATES:  Comments  must  be  postmarked, 
or  sent  by  telecopier  (FAX)  or  electronic 
mail  by  ^pteml^  1. 1993. 

ADDRESSES:  Comments  must  be 
submitted  in  writing  to  Homer  E.  Dunn, 
Chief.  Review  Branch.  Compliance 
Division,  FGIS.  USDA,  room  1647  South 
Building,  P.O.  Box  96454,  Washington. 
DC  20090-6454.  SprintMaii  users  may 
respond  to 

IA:ATTMAIL.0:USDA4DA36HDUNN). 
ATTMAIL  and  FTS20(X)MA1L  users 
may  respond  to  1A36HDUNN. 
Telecopier  (FAX)  users  may  send 
responses  to  the  automatic  telecopier 
machine  at  202-720-1015,  attearicm: 
Homer  E.  Dunn.  All  comments  received 
will  be  made  available  for  public 
inspection  at  the  above  address  located 
at  1400  Independence  Avenue,  SW„ 
during  regular  business  hours. 
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FOR  FlfflTNER  MFORMATION  CONTACT: 

Homer  E.  Dunn,  telephone  202-720- 
8525. 

SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  June  3, 1993,  Federal  Register 
(58  FR  31492),  FGIS  asked  persons 
interested  in  providing  official  services 
in  the  geographic  areas  assigned  to 
Aberdeen  and  Missouri  to  submit  an 
application  for  desimation. 

Applications  were  due  by  July  1, 1993. 
Missouri  applied  for  designation  in  the 
qptire  area  currently  assigned  to  it 
There  were  two  applicants  for  the 
Aberdeen  geographic  area.  Aberdeen 
applied  for  designation  in  the  entire 
area  currently  assigned  to  it  except  for: 
Fanners  Elevator.  Guelph,  Dickey 
County;  Farmers  Equity  Exchange,  and 
Sun  Grain,  both  in  New  England, 
Hettinger  County;  and  Regent  Grain 
Company,  and  I^ent  Equity,  both  in 
Regent  ^ttinger  County  (located  inside 
Grain  Inspection,  Inc.’s,  area).  Grain 
Inspection.  Inc.  (Jamestown),  applied  for 
designation  to  serve  Fanners  Elevator, 
Guelph.  Dickey  County;  Fanners  Equity 
Exchanm,  and  Sun  Grain,  both  in  New 
England,  Hettinger  County;  and  Regent 
Grain  Company,  and  Regent  Equity, 
both  in  Regent,  Hettinger  County,  in 
addition  to  the  area  they  are  alr^dy 
designated  to  serve.  The  Aberdeen  and 
Jamestown  agencies  are  contiguous 
official  agencies. 

FGIS  is  publishing  this  notice  to 
provide  interested  persons  the 
opportunity  to  present  comments 
concerning  the  applicants  for 
designation  in  the  Aberdeen  and 
Missouri  areas.  Commenters  are 
encouraged  to  submit  reasons  and 
pertinent  data  for  support  or  objection 
to  the  designation  of  these  applicants. 
All  comments  must  be  submitted  to  the 
Compliance  Division  at  the  above 
address. 

Comments  and  other  available 
information  will  be  considered  in 
making  a  final  decision.  FGIS  will 
public  notice  of  the  final  decision  in 
the  Federal  Re^ster,  and  FGIS  will 
send  the  applicants  written  notification 
of  the  decision. 

Andioritjr:  Pub.  L.  94-582. 90  Stat 
2867,  as  amended  (7  U.S.C  71  et  seq.) 

Dated:  July  21, 1993. 

Neil  E.  Porter, 

Director,  Compliance  Division. 

IFR  Doc.  93-18161  Filed  7-29-93;  8:45  ami 

BIUJNQ  COOC  3410-EN-F 


Forest  Service 

Exempt  Decision  for  Shirt  Selvage 
Timber  Sale  From  Appeal,  Malheur 
National  Forest,  Oregon 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  to  exempt  decision  hum 
administrative  appeal 

SUMMARY:  This  is  a  notification  that  the 
decision  to  implement  the  Shirt  Salvage 
Umber  Sale,  located  on  the  Bear  Valley 
Ranger  District,  Malheur  National  Forest 
is  exempted  from  appeal.  This  is  in 
conformance  with  provisions  of  36  CFR 
217.4(a)(ll)  as  published  in  the  Federal 
Register  on  January  23, 1969  (54  FR 
3342). 

EFFECTIVE  DATE:  July  30. 1993. 

FOR  FURTHER  INFORMADON  CONTACT: 

Mark  A.  Boche,  Forest  Supervisor, 
Malheur  National  Forest.  139  NE. 

Dayton  Street,  or  Baib  Boaz,  Timber 
Management  Planner,  Bear  Valley 
Ranger  District,  528  E.  Main  Street,  John 
Day,  Oregon  97845,  phone:  (503)  575- 
1731. 

SUPPLEMENTARY  INFORMATION:  Mountain 
pine  beetle  is  rapidly  building  up  large 
populations  over  the  Shirttail  suV 
watershed  in  response  to  the 
overstocked  stand  conditions.  The 
outbreak  has  (Stained  catastrophic 
proportions  within  several  timber 
stands.  Infestation  %vill  continue  to 
spread,  along  with  associated  mortality, 
to  adjacent  stands  each  time  the  brood 
develops  to  maturity  and  flies  in  the 
springtime  to  new  host  trees. 

Prompt  and  aggressive  action  is 
needed  to  contain  this  epidemic.  Each 
time  the  brood  flies,  the  outbreak  will 
increase  in  magnitude  and  geographic 
area.  Survey  of  the  area  identified  about 
1,399  acres  that  are  already  infested  or 
which  are  very  susceptible  to  an 
infestation. 

The  Shirttail  environmental  analysis 
was  started  in  October  1992.  An 
interdisciplinary  team  of  resource 
specialists  developed  four  alternatives 
to  analyze,  including  the  No-Action 
Alternative.  An  environmental 
assessment  document  has  been  prepared 
to  disclose  the  efiects  of  alternatives 
developed  to  meet  the  objectives  of  the 
propo^  action  and  responds  to  the 
major  issues.  The  proposed  action 
would  treat  2.453  acres  to  reduce  friture 
outbreaks  of  insects. 

To  facilitate  implementation  in  a 
timely  manner.  A  Decision  N(^ce  %vill 
be  prepared  to  separate  the  treatment 
into  two  salvage  sales:  (1)  Shirt  Salvage 
Timber  Sale  and  (2)  Shirttail  Salvage 
Timber  Sale. 

Shirt  Salvage  Umber  Sale  will  be 
exempt  from  appeal.  Shirttail  Salvage 


Umber  Sale,  which  harvest  other  high 
priority  stands,  will  not  be  exempt  from 
app^. 

The  preferred  alternative  of  the  Shirt 
Salvage  Timber  Sale  will  harvest 
approximately  4.1  million  board  feet  on 
863  acres.  No  road  construction  will  be 
required.  Only  beetle-infested  trees  vrill 
be  harvested  Irom  the  forest  by  the 
spring  of  1994  to  reduce  the  population 
of  mature  mountain  pine  beetle. 

Biological  evaluations  have  been 
completed  for  all  plant,  svildlifa  and  fish 
proposed,  endangered,  threatened,  and 
sensitive  species.  The  biological 
evaluation  indicates  that  the  project 
could  proceed  as  planned. 

The  Shirt  Salvage  Timber  Sale  and 
ac(x>mpanying  wi^  is  designed  to 
accomplish  objectives  as  quiddy  as 
possible  and  minimize  any  frirt^r  loss 
of  volume  and  resource  damage.  Based 
upon  the  envinmmental  anal3rsis  for  the 
two  salvage  timber  sales,  I  have 
determine  that  good  cause  exist  to 
exempt  Shirt  Salvage  Timber  Sale 
decision  from  administrative  appeal  (36 
CFR  part  217).  Under  this  Regulation, 
the  following  is  exempt  from  appeal. 

Decision  related  to  rehabilitation  of 
National  Forest  System  lands  and  recovery  of 
forest  resoiuces  resulting  from  natural 
disasters  or  other  natural  phenomena,  such 
as  wildfires  *  *  *  when  the  Regional 
Forester  *  *  *  determines  and  ^ves  notice 
it  the  Federal  Register  that  good  cause  exists 
to  exempt  such  d^isicms  review  under 
this  part 

After  publication  of  this  notice  in  the 
Federal  Register,  the  Decision  Notice 
for  the  Shirt  Salvage  Timber  Sale  can  be 
signed  by  the  Forest  Supervisor. 
Therefore,  this  Shirt  Salvage  will  not  be 
subject  to  review  under  36  CFR  part 
217. 

Dated:  July  23, 1993. 

Nancy  Graybeal, 

Deputy  Regional  Forester. 

[FR  Doc  93-18260  Filed  7-29-93;  8:45  am] 

BIUJNQ  coot  3410-11-41 


Rocky  Canyon  Tlmbar  Sale,  Boiaa 
National  Forest,  Valley  County,  ID 

AGENCY:  Forest  Service,  USDA. 

ACnON:  Environmental  Impact 
Statement  cancellation  notice. 

SUMMARY:  Site-specific  environmental 
analysis  has  indicated  that  the  Rocky 
Canyon  project  area  is  comprised  of 
extremely  harsh,  low-productivity  sites. 
Damaging  insect  populations  and 
disease  patht^ens  are  normal  levels 
and  do  not  pose  a  threat  to  present  or 
future  management  objectives. 

The  purpose  and  need  for  this 
proposal  was  to  maintain  the  resilience 
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of  the  forest,  to  improve  and  protect  old 
growth  habitat,  and  to  provide  timber 
from  suited  timberlands.  Based  on  new 
resource  information  and  recent  harvest 
from  other  areas  on  the  Forest,  I  do  not 
believe  vegetative  treatment  in  the 
Rocky  Canyon  area  is  necessary  to  meet 
the  proposal’s  objectives. 

Further,  other  areas  of  the  Boise 
National  Forest,  with  a  much  higher 
productivity,  are  currently  experiencing 
severe  forest  health  problems  or  present 
a  high  risk  to  catastrophic  insect, 
disease,  or  fire  impacts.  I  believe,  given 
more  pressing  forest  health  priorities  on 
the  Forest,  that  the  need  to  treat  the 
Rocky  Canyon  area  at  this  time  is  very 
low.  Therefore,  I  have  decided  not  to 
pursue  a  timber  management  proposal 
in  Rocky  Canyon  at  this  time. 

The  Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement 
published  in  the  Federal  Register  of 
April  6, 1993  is  hereby  rescinded  (Vol. 
58.  No.  64.  pages  17859  and  17860). 

FOR  FURTHER  INFORMATION  CONTACT: 

Cyd  VVeiland,  Environmental 
Coordinator:  Boise  National  Forest; 
Emmett  Ranger  District:  1805  Highway 
16,  room  5;  Emmett,  Idaho  83617; 
telephone  208-365-7000. 

Dated:  July  21, 1993. 

Catherine  S.  Barbouletos, 

Deputy  Forest  Supervisor. 

IFR  Doc.  93-18183  Filed  7-29-93;  8:45  ami 
BIUJNO  COOC  3410-11-M 


DEPARTMENT  OF  COMMERCE 

Minority  Business  Development 
Agency 

Business  Development  Center 
Applications:  Gary-Hammond-East 
Chicago,  IN,  MSA 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625,  the  Minority  Business 
Development  Agency  (MBDA)  is 
soliciting  competitive  applications 
under  its  Minority  Business 
Development  Center  (MBDC)  program  to 
operate  an  MBE)C  for  approximately  a  3 
year  period,  subject  to  Agency  priorities, 
recipient  performance  and  the 
availability  of  funds.  The  cost  of 
performance  for  the  first  budget  period 
(12  months)  is  estimated  at  $169,125  in 
Federal  funds,  arid  a  minimum  of 
$29,846  in  non-federal  (cost-sharing) 
contributions.  Cost-sharing 
contributions  may  be  in  the  form  of  cash 
contributions,  client  fees,  in-kind 
contributions  or  combinations  thereof. 


The  period  of  performance  will  be  from 
January  1, 1994  to  December  31, 1994. 
The  MBDC  will  operate  in  the  Gary- 
Hammond-East  Chicago,  Indiana 
geographic  service  area.  The  award 
number  of  this  MBDC  will  bo  05-10- 
94001-01. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state  and  local  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  community  for 
the  establishment  and  operation  of 
viable  minority  businesses.  To  this  end. 
MBDA  funds  organizations  that  can 
coordinate  and  broker  public  and 
private  resources  on  behalf  of  minority 
individuals  and  firms;  offer  a  full  range 
of  management  and  technical  assistance; 
and  serve  as  a  conduit  of  information 
and  assistance  regarding  minority 
business. 

Applicatins  will  be  evaluated  initially 
by  Regional  staff  on  the  following 
criteria;  the  experience  and  capabilities 
of  the  firm  and  its  staff  in  addressing  the 
needs  of  the  business  community  in 
general  and,  specifically,  the  special 
needs  of  minority  businesses, 
individuals  and  organizations  (50 
points);  the  resources  available  to  the 
firm  in  providing  business  development 
services  (10  points);  the  firm’s  approach 
(techniques  and  methodology)  to 
performing  the  work  requirements 
included  in  the  application  (20  points); 
and  the  firm’s  estimated  cost  for 
providing  such  assistance  (20  points). 

An  application  must  receive  at  least 
70%  of  the  points  assigned  to  any  one 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive.  The  selection  of  an 
application  for  further  processing  by 
MBDA  will  be  made  by  the  Director 
based  on  a  determination  of  the 
application  most  likely  to  further  the 
purposes  of  the  MBDC  program.  The 
application  will  then  be  forwarded  to 
the  Department  for  final  processing  and 
approval,  if  appropriate.  The  Director 
will  consider  past  performance  of  the 
applicant  on  previous  Federal  awards. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-federal  contributions.  To 
assist  them  in  this  effort,  MBDCs  may 
charge  client  fees  for  management  and 
technical  assistance  (M&TA)  rendered. 
Based  on  a  standard  rate  of  $50  per 
hour,  MBDCs  will  charge  client  fees  at 
20%  of  the  total  cost  for  firms  with  gross 
sales  of  $500,000  or  less  and  35%  of  the 


total  cost  for  firms  with  gross  sales  of 
over  $500,000. 

MBEKDs  performing  satisfactorily  may 
continue  to  operate,  after  the  initial 
competitive  year  for  up  to  2  additional 
budget  periods.  MBDCs  with  year-to- 
date  "commendable”  and  "excellent” 
performance  ratings  may  continue  to  be 
funded  for  up  to  3  or  4  additional 
budget  periods,  respectively.  Under  no 
circumstances  shall  an  MBDC  be  funded 
for  more  than  5  consecutive  budget 
periods  without  competition.  Periodic 
reviews  culminating  in  year-to-date 
quantitative  and  qualitative  evaluations 
will  be  conducted  to  determine  if 
funding  for  the  project  should  continue. 
Continued  funding  will  be  at  the 
discretion  of  MBDA  based  on  such 
factors  as  an  MBDC’s  performance,  the 
availability  of  funds  and  Agency  * 
priorities. 

Award  recipients  and  subrecipients 
under  this  program  shall  be  subject  to 
all  Federal  Department  regulations, 
policies,  and  procedures  applicable  to 
Federal  assistance  awards. 

No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either  the  delinquent  account  is 
paid  in  full,  a  negotiated  repayment 
schedule  is  established  and  at  least  one 
payment  is  received,  or  other 
arrangements  satisfactory  to  the 
Department  of  Commerce  (DCX^)  are 
made. 

All  primary  applicants  must  submit  a 
completed  Form  CD-511, 

"Certifications  Regarding  Debarment, 
Suspension  and  O^er  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying:” 

Prospective  participants  (as  defined  at 
15  CFR  part  26,  section  105)  are  subject 
to  15  CFR  part  26,  “Nonprocurement 
Debarment  and  Suspension”  and  the 
related  section  of  tlie  certification  form; 

Grantees  (as  defined  at  15  CFR  part 
26.  section  605)  are  subject  to  15  CFR 
part  26,  subpart  F,  "Government-wide 
Requirements  for  Drug-Free  Workplace 
(Grants)”  and  the  related  section  of  the 
certification  form;  _ 

Persons  (as  defined  at  15  CFR  part  28, 
section  105)  are  subject  to  the  lobbying 
provisions  of  31  U.S.C.  1352, 
"Limitation  on  use  of  appropriated 
funds  to  influence  certain  Federal 
contracting  and  financial  transactions,” 
and  the  lobbying  section  of  the 
certification  form  which  applies  to 
applicable/bids  for  grants,  cooperative 
agreements,  and  contracts  for  more  than 
$100,000,  and  loans  and  loan  guarantees 
for  more  than  $150,000,  or  the  single 
family  maximum  mortgage  limit  for 
affected  programs,  whichever  is  greater; 
and 
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Any  applicant  that  has  paid  or  will 
nay  for  levying  using  any  funds  must 
submit  an  SF-LLL.  “I^sclosure  of 
Lobbying  Activities,”  as  required  under 
15  CFR  part  28.  appendix  B. 

Recipients  shaU  require  applicants/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512,  "Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Delusion-Lower  Tier  . 
Covered  Transactions  and  Lobbing” 
and  disclosure  form,  SF-LLL. 

"Disclosure  of  Lobbying  Activities.” 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  CNCXl  SF-LLL  submitted  by  any  tier 
recipient  or  subredpient  should  be 
submitted  to  DCX]  in  accordance  with 
the  instructions  contained  in  the  award 
document 

The  Departmental  Grants  Officer  may 
terminate  any  grants/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  tDt  the 
MBDC  has  failed  to  comply  with  the 
conditions  of  the  grant/cooperative 
agreement.  Examples  of  some  of  the 
conditions  which  can  cause  termination 
are  failure  to  meet  cost-sharing 
requirements:  unsatisfactory 
performance  of  MBDC  woilc 
requirements:  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance  or 
'  client  certification.  Sudi  inaccurate  or 
inflated  claims  may  be  deemed  illegal 
and  punishable  by  law. 

Unsatisfactory  performance  under 
prior  Federal  awiuds  may  result  in  an 
application  not  being  considered  fm 
funding. 

If  applicants  incur  any  costs  prior  to 
an  award  being  made,  they  do  so  solely 
at  their  own  risk  of  not  being 
reimbursed  by  the  Government 
Notwithstanding  any  verbal  assurance 
that  they  may  have  received,  there  is  no 
obligation  on  the  part  of  the 
Govenunent  to  cover  pre-award  costs. 

If  an  application  is  selected  for 
funding,  the  U.S.  Department  of 
Commerce  has  no  obligation  to  provide 
any  additional  hiture  ^ding  in 
connection  with  that  award.  Renewal  of 
an  award  to  increase  binding  or  extend 
the  period  of  performance  is  at  the  total 
discretion  of  the  Department 

All  non-profit  and  for-profit 
applicants  are  subject  to  a  name  chedc 
review  process.  Name  checks  are 
intended  to  reveal  If  any  key  individuals 
associated  with  the  applicant  have  been 
convicted  of  or  is  presently  facing, 
criminal  charges  such  as  Dud,  theft, 
per)ury.  or  other  matters  which 
significantly  reflect  on  the  applicant's 


management  honesty  or  financial 
integrity:  and  a  false  statement  on  an 
application  is  grounds  for  denial  or 
termination  of  funds  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

CL0SM6  DATE:  The  closing  date  for 
applications  is  September  9, 1993. 
Applications  must  be  postmarked  on  or 
before  September  9. 1993. 

ADDRESS:  Chicago  Regional  Office, 
Minority  Business  Development 
Agency,  U.S.  Department  of  Commerce, 
55  East  Monroe,  suite  1440,  Chicago, 
Illinois  60603. 

FOR  FURTHER  MFORMATION  COHTACT. 
David  Vega,  Regional  Director,  Chicago 
Regional  Office,  Minority  Business 
Development  Agency,  55  East  Monroe 
Street,  suite  1440,  Chicago,  Illinois 
60603,  312/353-0182. 

STATUTORY  AUTHORITY:  15  U.S.C.  1512. 
FUNDING  AUTHORITY:  Executive  Order 
11625,  October  13. 1971. 
SUPPLEM8ITARY  MFORMATION: 
Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372  "Intergovernmental  Review  of 
Federal  Programs”  is  not  applicable  to 
this  program.  A  pre-bid  conference  will 
be  held  on  August  20. 1993,  at  10  a.m. 
at  the  MBDA  ^icago  Regional  Office. 
Questions  concerning  the  preceding 
information,  copies  of  application  Uts 
and  applicable  regulations  can  be 
obtain^  at  the  alrave  address. 

11.800  Minority  Business  Developmant 
(Catal(^  of  Federal  Dcmestic  Assistance) 
Dated:  July  27, 1993. 

David  Vega, 

Regional  Director.  Chicago  Regional  C^fice. 
(FR  Doc  93-18259  Filed  7-29-93;  8:45  am] 
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National  InstHula  of  Standards  and 
Technology 

[Dockal  No.  930659-3159] 

RIN  0693-ABIf 

A  Propoaad  Fadaral  taifonnation 
Processing  Standard  for  an  Eacrowad 
Encryption  Standard  (EES) 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 
ACTXMl:  Notice;  request  for  ctmiments. 

SUMMARY:  A  Federal  Information 
Processing  Standard  (FIPS)  for  an 
Escrowed  Encryption  Standard  (EES)  is 
being  proposed.  This  proposed  standard 
specifies  use  of  a  symmetric-key 
enciyption/decryption  algorithm  and  a 
key  escrowing  method  which  are  to  be 


implemented  in  electronic  devices  and 
used  for  protecting  certain  unclassified 
government  communications  when  sudi 
protection  is  required.  The  algoritlim 
and  the  key  escrowing  method  are 
classified  and  are  referenced,  but  not 
specified,  in  the  standard. 

This  proposed  standard  adopts 
encryption  technology  developed  by  the 
Fedeiid  government  to  provide  strong 
protection  for  unclassified  informatiem 
and  to  enable  the  keys  used  in  the 
encryption  and  decryption  processes  to 
be  escrowed.  This  latter  feature  will 
assist  law  enforcement  and  other 
government  agencies,  under  the  proper 
legal  authority,  in  the  collection  and 
decryption  of  electronically  transmitted 
information.  This  proposed  standard 
does  not  include  identification  of  key 
escrow  agents  who  will  hold  the  keys 
for  the  key  escrow  microcircuits  or  the 
procedures  for  access  to  the  keys.  These 
issues  will  be  addressed  by  the 
Dep^ment  of  Justice. 

The  purpose  of  this  notice  is  to  solicit 
views  from  the  public,  manufacturers, 
and  Federal,  state,  and  local  government 
users  so  that  their  needs  can  be 
considered  prior  to  submission  of  this 
proposed  standard  to  the  Secretary  of 
Commerce  for  review  and  approval. 

The  proposed  standard  contains  two 
sections:  (1)  An  ennouncement  section, 
which  provides  informetion  concerning 
the  applicability,  implementation,  and 
maintenance  of  the  standard;  and  (2)  a 
specifications  section  whidi  deals  with 
the  technical  aspects  of  the  standard. 
Both  sections  are  provided  in  this 
notice. 

DATES:  Comments  on  this  proposed 
standard  must  be  teomved  on  or  before 
September  28. 1993. 

ADDRESSES:  Written  comments 
concerning  the  proposed  standard 
should  be  sent  to:  Director.  Computer 
Systems  Laboratory.  ATTN;  Proposed 
FIPS  for  Escrowed  Dcryption  Standard. 
Technology  Building,  room  B-154, 
National  Institute  of  Standards  and 
Technology,  Gaither^uig,  MD  20899. 

Written  comments  received  in 
response  to  this  notice  will  be  made  part 
of  we  public  record  and  will  be  made 
available  for  inspection  and  copying  in 
the  Central  Reference  and  Recces 
Inspection  Facility,  room  6020,  Herbert 
C.  Hoover  Building.  14th  Street  between 
Pennsylvania  and  Constitution 
Avenues.  NW.,  Washington,  DC  20230. 
FOR  FURTHER  BffORMATIQN  CONTACT:  Dr. 
Dennis  Brenstad,  Natio^  Institute  of 
Standards  and  Technology, 
Gaithersbxug,  MD  20899,  telephone 
(301) 975-2913. 

SUPPLBKKNTARY  MFORMATION:  This 
proposed  FIPS  implements  the  initiative 
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emnounced  by  the  White  House  Office  of 
the  Press  Secretary  on  April  16, 1993. 
The  President  of  the  U  S.  approved  a 
Public  Encryption  Management 
directive,  which  among  other  actions, 
called  for  standards  to  facilitate  the 
procurement  and  use  of  encryption 
devices  fitted  with  key-escrow 
microcircuits  in  Federal  communication 
systems  that  process  sensitive,  but 
imclassified  information. 

Dated:  July  26. 1993. 

Arad  Prabhakar, 

Director 

Federal  Information  Processing 
Standards  Publication  XX 

1993  XXXX 

Announcing  the  Escrowed  Encryption 
Standard  (EES) 

Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Institute  of 
Standards  and  Technology  (NIST)  after 
approval  by  the  Secretary  of  Commerce 
pursuant  to  section  111(d)  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949  as  amended  by  the 
Computer  Security  Act  of  1987,  Public 
Law  100-235. 

Name  of  Standard:  Escrowed 
Encryption  Standard  (EES). 

Category  of  Standard: 
Telecommunications  Security. 
Explanation:  This  Standard  specifies 
use  of  a  symmetric-key  encryption  (and 
decryption)  algorithm  and  a  I^w 
Enforcement  Access  Field  (LEAF) 
creation  method  (one  part  of  a  key 
escrow  system)  which  provide  for 
decryption  of  encrypted 
telecommunications  when  interception 
of  the  telecommunications  is  lawfully 
authorized.  Both  the  algorithm  and  the 
LEAF  creation  method  are  to  be 
implemented  in  electronic  devices  (e.g., 
very  large  scale  integration  chips).  The 
devices  may  be  incorporated  in  security 
equipment  used  to  encrypt  (and 
decrypt)  sensitive  unclassified 
telecommunications  data.  Decryption  of 
lawfully  intercepted 
telecommunications  may  be  achieved 
through  the  acquisition  and  use  of  the 
LEAF,  the  decryption  algorithm  and 
escrowed  key  components. 

To  escrow  something  (e.g.,  a 
document,  an  encryption  key)  means 
that  it  is  "delivered  to  a  third  person  to 
be  given  to  the  grantee  only  upon  the 
fulfillment  of  aTfindition”  (Webster’s 
Seventh  New  Collegiate  Dictionary).  A 
key  escrow  system  is  one  that  entrusts 
components  of  a  key  used  to  encrypt 
telecommunications  to  third  persons, 
called  key  component  escrow  agents.  In 
accordance  with  the  common  definition 
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of  "escrow”,  the  key  component  escrow 
agents  provide  the  key  components  to  a 
"grantee”  (i.e..  a  government  agency) 
only  upon  fulfillment  of  the  condition 
that  the  grantee  properly  demonstrates 
legal  auffiorization  to  conduct  electronic 
surveillance  of  communications  which 
are  encrypted  using  the  specific  device 
whose  key  component  is  requested.  The 
key  components  obtained  through  this 
process  are  then  used  by  the  grantee  to 
reconstruct  the  device  unique  key  and 
obtain  the  session  key  (contained  in  the 
LEAF)  which  is  used  to  decrypt  the 
telecommunications  that  are  encrypted 
with  that  device.  The  term,  "escrow”, 
for  purposes  of  this  standard,  is 
restricted  to  the  dictionary  definition. 

The  encryption/decryption  algorithm 
has  been  approved  for  government 
applications  requiring  encryption  of 
sensitive  unclassified 
telecommunications  of  data  as  defined 
herein.  The  specific  operations  of  the 
algorithm  and  the  LEAF  creation 
method  are  classified  and  hence  are 
referenced,  but  not  specified,  in  this 
standard. 

Data,  for  purposes  of  this  standard, 
includes  voice,  facsimile  and  computer 
information  commimicated  in  a 
telephone  system.  Telephone  system, 
for  purposes  of  this  standard,  is  limited 
to  systems  circuit-switched  up  to  no 
more  than  14.4  kbs  or  which  use  basic- 
rate  ISDN,  or  to  a  similar  grade  wireless 
service. 

Data  that  is  considered  sensitive  by  a 
responsible  authority  should  be 
encrypted  if  it  is  vulnerable  to 
unauthorized  disclosure  during 
telecommunications.  A  risk  analysis 
should  be  performed  under  the 
direction  of  a  responsible  authority  to 
determine  potential  threats  and  risks. 
The  costs  of  providing  encryption  using 
this  standard  as  well  as  alternative 
methods  and  their  respective  costs 
should  be  projected.  A  responsible 
authority  should  then  make  a  decision, 
based  on  the  risk  and  cost  analyses, 
whether  or  not  to  use  encryption  and 
then  whether  or  not  to  use  this  standard. 
Approving  Authority:  Secretary  of 
Commerce. 

Maintenance  Agency:  Department  of 
Commerce,  National  Institute  of 
Standards  and  Technology. 
Applicability:  This  standard  is 
applicable  to  all  Federal  departments 
and  agencies  and  their  contractors 
under  the  conditions  specified  below. 
This  standard  may  be  used  in  designing 
and  implementing  security  products 
and  systems  which  Federal  departments 
and  agencies  use  or  operate  or  which  are 
operated  for  them  under  contract.  These 
products  may  be  used  when  replacing 
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Type  n  and  Type  HI  (DES)  encryption 
devices  and  products  owned  by  the 
government  and  government 
contractors. 

This  standard  may  be  used  when  the 
following  conditions  apply: 

1.  An  authorized  official  or  manager 
responsible  for  data  security  or  the 
security  of  a  computer  system  decides 
that  encryption  is  required  and  cost 
justified  as  per  0MB  Circular  A-130; 
and 

2.  The  data  is  not  classified  according 
to  the  National  Security  Act  of  1947,  as 
amended,  or  the  Atomic  Energy  Act  of 
1954,  as  amended. 

However.  Federal  departments  or 
agencies  which  use  encryption  devices 
for  protecting  data  that  is  classified 
according  to  either  of  these  acts  may  use 
those  devices  also  for  protecting 
unclassified  data  in  lieu  of  this 
standard. 

In  addition,  this  standard  may  be 
adopted  and  used  by  non-Federal 
Government  organizations.  Such  use  is 
encouraged  when  it  provides  the 
desired  security. 

Applications:  Devices  conforming  to 
this  standard  may  be  used  for  protecting 
unclassified  communications. 
Implementations:  The  encryption/ 
decryption  algorithm  and  the  LEAF 
creation  method  shall  be  implemented 
in  electronic  devices  (e.g.,  electronic 
chip  packages)  that  can  be  physically 
protected  against  unauthorized  entry, 
modification  and  reverse  engineering. 
Implementations  which  are  tested  and 
validated  by  NIST  will  be  considered  as 
complying  with  this  standard.  An 
electronic  device  shall  be  incorporated 
into  a  cyptographic  module  in 
accordance  with  FIPS  140-1.  NIST  will 
test  for  conformance  with  FIPS  140-1. 
Cryptographic  modules  can  then  be 
integrated  into  security  equipment  for 
sale  and  use  in  an  application. 
Information  about  devices  that  have 
been  validated,  procedures  for  testing 
equipment  for  conformance  with  NIST 
standards,  and  information  about 
obtaining  approval  of  security 
equipment  are  available  firom  the 
Computer  Systems  Laboratory,  NIST. 
Gaithersburg,  MD  20899. 

Export  Control:  Implementations  of  this 
standard  are  subject  to  Federal 
Government  export  controls  as  specified 
in  title  22,  Code  of  Federal  Regulations, 
parts  120  through  131  (International 
Traffic  of  Arms  Regulations  — ^TTAR). 
Exporters  of  encryption  devices, 
equipment  and  teclmical  data  are 
advised  to  contact  the  U.S.  Department 
of  State.  Office  of  Defense  Trade 
Controls  for  more  information. 
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Patents:  Implementations  of  this 
standard  may  be  covered  by  U.S.  and 
foreign  patents. 

Implementation  Schedule:  This 
standard  becomes  effective  thirty  days 
following  publication  of  this  FIPS  PUB. 
Specifications:  Federal  Information 
Pix)cessing  Standard  (FEPS 
XXXKaffixed). 

Cross  Index: 

a.  FIPS  PUB  46-2,  Data  Encryption 
Standard. 

b.  FIPS  PUB  81,  Modes  of  Operation 
of  the  DES 

c.  FTPS  PUB  140-1,  Security  . 
Requirements  for  Cryptographic 
Modules. 

Glossary: 

The  following  terms  are  used  as 
defined  below  for  purposes  of  this 
standard: 

Data — Voice,  facsimile  and  computer 
information  communicated  in  a 
telephone  system. 

Decryption — Conversion  of  ciphertext 
to  plaintext  through  the  use  of  a 
cryptographic  algorithm. 

Device  (cryptographic) — An  electronic 
implementation  of  the  encryption/ 
decryption  algorithm  and  the  LEAF 
creation  method  as  specified  in  this 
standard. 

Digital  data — Data  that  have  been 
converted  to  a  binary  representation. 

Encryption — Conversion  of  plaintext 
to  ciphertext  through  the  use  of  a 
cryptographic  algorithm. 

Key  components — ^The  values  from 
which  a  key  can  be  derived  (e.g.,  KUi 
e  KUj). 

Key  escrow — ^A  process  involving 
transferring  one  or  more  components  of 
a  cryptographic  key  to  one  or  more 
trusted  key  component  escrow  agents 
for  storage  and  later  use  by  government 
agencies  to  decrypt  ciphertext  if  access 
to  the  plaintext  is  lawfully  authorized. 

LEAF  Creation  Method  1 — A  part  of  a 
key  escrow  system  that  is  implemented 
in  a  cryptographic  device  and  creates  a 
Law  Enforcement  Access  Field. 

Type  I  cryptography — A 
cryptographic  algorithm  or  device 
approved  by  the  National  Security 
Agency  for  protecting  classified 
information. 

Type  n  cryptography — A 
cryptographic  algorithm  or  device 
approved  by  the  National  Security 
Agency  for  protecting  sensitive 
unclassified  information  in  systems  as 
specified  in  section  2315  of  Title  10 
United  State  Code,  or  section  3502(2)  of 
Title  44,  United  States  Code. 

Type  in  cryptography— A 
cryptographic  algorithm  or  device 
approved  as  a  Federal  Information 
Processing  Standard. 


Type  111(E)  cryptography — ^A  Type  in 
algorithm  or  device  that  is  approved  for 
export  from  the  United  States. 
Qualifications.  The  protection  provided 
by  a  security  product  or  system  is 
dependent  on  several  factors.  The 
protection  provided  by  this  standard 
against  key  search  attacks  is  greater  than 
that  provided  by  the  DES  (e.g.,  the 
cryptographic  key  is  longer).  However, 
provisions  of  this  standard  are  intended 
to  ensure  that  information  encrypted 
through  use  of  devices  implementing 
this  standard  can  be  decrypted  by  a 
legally  authorized  entity. 

Where  to  Obtain  Copies  of  the 
Standard:  Copies  of  this  publication  are 
for  sale  by  the  National  Technical 
Information  Service,  U.S.  Department  of 
Commerce,  Springfield,  VA  22161. 

When  ordering,  refer  to  Federal 
Information  Processing  Standards 
Publication  XX  (FIPS  PUB  XX),  and 
identify  the  title.  When  microfiche  is 
desired,  this  should  be  specified.  Prices 
are  published  by  NTIS  in  current 
catalogs  and  other  issuances.  Payment 
may  be  made  by  check,  money  order, 
deposit  account  or  charged  to  a  credit 
card  accepted  by  NTIS. 

Specifications  for  the  Escrowed 
Encryption  Standard 

1.  Introduction 

This  publication  specifies  Escrowed 
Encryption  Standard  (EES)  functions 
and  parameters. 

2.  General 

This  standard  specifies  use  of  the 
SKIPJACK  cryptographic  algorithm  and 
the  LEAF  Creation  Method  1  (LCM-1)  to 
be  implemented  in  an  approved 
electronic  device  (e.g.,  a  very  large  scale 
integration  electronic  chip).  The  device 
is  contained  in  a  logical  cryptographic 
module  which  is  then  integrate  in  a 
security  product  for  encrypting  and 
decrypting  telecommvmications. 

Approved  implementations  may  be 
procured  by  authorized  organizations 
for  integration  into  security  equipment. 
Devices  must  be  tested  and  vmidated  by 
NIST  for  conformance  to  this  standard. 
Cryptographic  modules  must  be  tested 
and  validated  by  NIST  for  conformance 
to  FIPS  140-1. 

3.  Algorithm  Specifications 

The  specifications  of  the  encryption/ 
decryption  algorithm  (SKIPJACK)  and 
the  LEAF  Creation  Method  1  (LCM-1) 
are  classified.  The  National  Security 
Agency  maintains  these  classified 
specifications  and  approves  the 
manufacture  of  devices  which 
implement  the  specifications.  NIST  tests 
for  conformance  of  the  devices 


implementing  this  standard  in 
cryptographic  modules  to  FIPS  140-1 
and  FIPS  81. 

4.  Functions  and  Parameters 

4.1  Functions 

The  following  functions,  at  a 
minimum,  shall  be  implemented: 

1.  Data  Encryption:  A  session  key  (80 
bits)  shall  be  used  to  encrypt  plaintext 
information  in  one  or  more  of  the 
following  modes  of  operation  as 
specified  in  FIPS  81:  ECB,  CBC,  OIB 
(64)  CFB  (1,  8, 16,  32,  64). 

2.  Data  Decryption:  The  session  key 
(80  bits)  used  to  encrypt  the  data  shall 
be  used  to  decrypt  resulting  ciphertext 
to  obtain  the  data. 

3.  Key  Escrow:  The  Family  Key  (KF) 
shall  be  used  to  create  the  Law 
Enforcement  Access  Field  (LEAF)  in 
accordance  with  the  LEAF  Creation 
Method  1  (LCM-1).  The  Session  Key 
shall  be  encrypted  with  the  Device 
Unique  Key  and  transmitted  as  part  of 
the  LEAF.  The  security  equipment  shall 
ensiure  that  the  LEAF  is  transmitted  in 
such  a  manner  that  the  LEAF  and 
ciphertext  may  be  decrypted  with  legal 
authorization.  No  additional  encryption 
or  modification  of  the  LEAF  is 
permitted. 

4.2  Parameters 

The  following  parameters  shall  be 
used  in  performing  the  prescribed 
functions: 

1.  Device  Identifier  (DID):  The 
identifier  unique  to  a  particular  device 
and  used  by  the  Key  ^row  System. 

2.  Device  Unique  Key  (KU):  The 
cryptographic  key  unique  to  a  particular 
device  and  used  by  the  Key  Escrow 
System. 

3.  Cryptographic  Protocol  Field  (CPF): 
The  field  identifying  the  registered 
cryptographic  protocol  used  by  a 
particular  application  and  used  by  the 
Key  Escrow  System  (reserved  for  future 
specification  and  use). 

4.  Escrow  Authenticator  (EA):  A 
binary  pattern  that  is  inserted  in  the 
LEAF  to  ensure  that  the  LEAF  is 
transmitted  and  received  properly  and 
has  not  been  modified,  delet^  or 
replaced  in  an  imauthorized  manner. 

5.  Initialization  Vector  (IV):  A  mode 
and  application  dependent  vector  of 
bytes  used  to  initialize,  synchronize  and 
verify  the  encryption,  decryption  and 
key  escrow  functions. 

6.  Family  Key  (KF):  The  cryptographic 
key  stored  in  all  devices  designated  as 

a  family  that  is  used  to  create  the  LEAF. 

7.  S^ion  Key  (KS):  The 
cryptographic  key  used  by  a  device  to 
encrypt  and'decrypt  data  during  a 
session. 
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8.  Law  Enforcement  Access  Field 
(LEAF):  The  field  containing  the 
encrypted  session  key  and  ^e  device 
identifier  and  the  escrow  authenticator. 

5.  Implementation 

The  Cryptographic  Algorithm  and  the 
LEAF  Creation  Method  shall  be 
implemented  in  an  electrcmic  device 
(e.g..  VLSI  chip)  which  is  highly 
resistant  to  reverse  engineering 
(destructive  or  non-destructive)  to 
obtain  or  modify  the  cryptographic 
algorithms,  the  DID,  the  KF.  the  KU,  the 
EA.  the  CPF,  the  operational  KS,  or  any 
other  security  or  Key  Escrow  System 
relevant  information.  The  device  shall 
be  able  to  be  programmed/personalized 
(i.e..  made  unique)  after  mass 
production  in  such  a  manner  that  the 
DID,  KU  (or  its  components),  KF  (or  its 
components)  and  EA  fixed  pattern  can 
be  entered  once  (and  only  once)  and 
maintained  without  external  electrical 
power. 

The  LEAF  and  the  IV  shall  be 
transmitted  with  the  ciphertext.  The 
specifics  of  the  protocols  used  to  create 
and  transmit  the  LEAF,  IV,  and 
encrypted  data  shall  be  registered  and  a 
CPF  assigned.  The  CPF  shall  then  be 
transmitted  in  accordance  with  the 
registered  specifications. 

The  specific  electric,  physical  and 
logical  interface  will  vary  with  the 
implementation.  Each  approved, 
registered  implementation  shall  have  an 
unclassified  electrical,  physical  and 
logical  interface  specification  sufficient 
for  an  equipment  manufacturer  to 
understand  the  general  requirements  for 
using  the  device.  Some  of  the 
requirements  may  be  classified  and 


therefore  would  not  be  specified  in  the 
unclassified  interface  spwdfication. 

!FR  Doc.  93-18264  Filed  7-26-93;  8:45  ami 
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[DockM  No.  930658-3158] 

National  Fira  Codaa:  Raquaat  for 
Propoaala  for  Raviaion  erf  Standards 

AGENCY:  National  Institute  of  Standards 
and  Technology,  DCXI. 

ACTION:  Notice  of  request  for  proposals. 

SUMMARY:  The  National  Fire  Protection 
Association  (NFPA)  proposes  to  revise 
some  of  its  fire  safety  standards  and 
requests  proposals  ^m  the  public  to 
amend  existing  NFPA  fire  safety 
standards.  The  purpose  of  this  request  is 
to  increase  public  participation  in  the 
system  used  by  NITA  to  develop  its 
standards.  The  publication  of  this  notice 
of  request  for  proposals  by  the  National 
Institute  of  Standards  and  Technology 
(NIST)  on  behalf  of  NFPA  is  being 
undertaken  as  a  public  service;  NIST 
does  not  necessarily  endorse,  approve, 
or  recommend  any  of  the  standards 
referenced  in  the  notice. 

DATES:  Interested  persons  may  submit 
proposals  on  or  before  the  dates  listed 
with  the  standards. 

ADDRESSES:  Arthur  E.  Cote,  P.E., 
Secretary,  Standards  Council,  NFPA,  1 
Battery  march  Park,  PO  Box  9101, 
Quincy,  Massachusetts  02269-9101. 

FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  E.  Cote,  P.E.,  Secretary, 
Standards  Council,  at  above  address, 
(617)  770-3000. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  National  Fire  Protection 
Association  (NFPA)  develops  fire  safety 


standards  which  are  known  collectively 
as  the  National  Fire  Codes.  Federal 
agencies  frequently  use  these  standards 
as  the  basis  fm  developing  Federal 
regulations  concerning  fire  safety.  Often, 
the  Office  of  the  Federal  Register 
approves  the  incorporation  by  reference 
of  these  standards  under  5  U.S.C.  552(a) 
and  1  CFR  part  51. 

Request  for  Proposals 

Interested  persons  may  submit  ' 

amendments,  supported  by  written  data, 
views,  or  arguments  to  Arthur  E.  Cote,  ' 

P.E.,  Secretary,  Standards  Coimcil,  i 

NFPA,  1  Batteiymarch  Park,  PO  Box  i 

9101,  Quincy,  Massachusetts  02269-  | 

9101.  Proposals  should  be  submitted  on  | 

forms  available  from  the  NFPA  \ 

Standards  Administration  Office.  < 

Each  person  must  include  his  or  her  < 

name  and  address,  identify  the  \ 

document  and  give  reasons  for  the 
proposal.  Proposals  received  befeve  or 
by  5  p.m.  local  time  on  the  closing  date 
indicated  will  be  acted  on  by  the 
Committee.  The  NFPA  will  consider  any 
proposal  that  it  receives  on  or  before  the 
date  listed  with  the  standard. 

At  a  later  date,  each  NFPA  Technical 
Committee  will  issue  a  report  which 
will  include  a  copy  of  written  proposals 
that  have  been  received  and  an  account 
of  the  disposition  of  each  proposal  by 
the  NFPA  Committee  as  the  Technical 
Committee  Report.  Each  person  who  has 
submitted  a  written  proposal  will 
receive  a  copy  of  the  report. 

Dated:  July  26, 1993. 

Arati  Prehhakar, 

Director. 


NFPA  No. 

Title 

Proposal  dos¬ 
ing  dale 

NFPA  11C-1990  _ 

Mobile  Foam  Apparatus . - . . . . ...  _ .... 

10/15/93 

NFPA  12B-1990  . 

Halon  1211  Fim  Fxtingiitehing  Ryeteme .  . . 

1/21/94 

NFPA  13E-19e9 . 

Fire  Oepartinent  Operations  Irt  Properties  Protected  by  Sprinidar  and  Standpipe  Systems  . . 

7/16/93 

NFPA  16-1991  _ 

lns1alla8on  of  Deki^  Fnam-WfllAr  Sprlrdder  and  Fnar^Weler  Spray  Systems  . . . . 

7/16/93 

NFPA  18-1990  _ 

Weltng  Agenta  . . 

10/15/93 

NFPA  25-1992  _ 

Weter-Re«^  System* .  . 

7/16/93 

NFPA  26-1988  _.. 

Supervision  of  VaivM  CorUroUing  Water  Supplies  lor  Fira  Protection  . . 

7/16/93 

NFPA  32-1990  ... 

Drydeanlng  Plants . .7. . . . . . . . . . . 

7/16/93 

NFPA  35-1987  _ 

Manufecttire  o*  Organic  Cc^atings . , 

7/16/93 

NFPA  50-1990  _ 

Butte  Oxygen  Systems  at  Consumer  5Mes  . . . 

7/1S/94 

NFPA  51A-19e9 _ 

Aeetylerte  Cylirtdar  Charging  Plants  . 

7/15/94 

NFPA  52-1992  . 

Cotnixeesed'  Natural  Gas  (CNG)  Vehicular  Fuel  Systems  . . . . . . . . . 

1/24/94 

NFPA  58-1992  . . . 

Storage  and  Harxiing  of  Liquefied  Petrolmim  GesM  . . 

7/16/93 

NFPA  59-1992  _ 

LiquaSed  Petroleum  Gases  at  Utliity  Gas  Plants .  .... _ ... . . . . . . . . 

7/16/93 

NFPA  61A-19e8  ....  i 

Manufacturing  and  Harxtiing  Starch  .  . 

7/1 6/^ 

NFPA  61B-1989  _ 

Grain  Elevatora  end  Facilitias  Harxiing  Bulk  Raw  Agrici,tttMcal  Cninmodltie!n  , . .  . 

7/16/93 

NFPA  61C-1989 _ i 

Fka  and  Oust  Exposiorts  in  Feed  Miii^ . ’ . 

7/16/93 

NFPA  61D-1989 _ 

Mittmg  of  Agriculferal  Commodities  for  Human  Consumption  . . . , 

7/16/93 

NFPA  70-1993  _ 

Natio^  Electric  Coda  . . . ,  , . 

11/5/93 

NFPA  81-1906  _ 

Fur  Storage,  Fumigation,  and  Cleaning  . . . . . . . . 

7/16/93 
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Proposal  dos¬ 
ing  date 


7/16/93 

1/21/94 

1/21/94 

1/21/94 

7/16/93 

7/16/93 
7/16/93 
1/24/94 
7/16/93 
7/16/93 
1/24/94 
7/16/93 
7/16/93 
7/1 6«3 
1/21/94 
7/16/93 
1/24/94 
7/16/93 
1/15/94 
1/15/94 
10/15/93 
10/15/93 
10/4/93 
10/15«3 
7/16/93 
8/15/93 
1/21/94 
7/1 5«4 
7/15/94 
7/16/93 
7/16/93 
1/21/94 
7/16/93 
7/16/93 
7/1 6«3 
11/1/93 
11/1/93 
11/1/93 
7/16/93 
1/21/94 
7/16/93 
7/16/93 
1/21/94 
1/21/94 
1/15/94 
1/24/94 
7/1 6«3 
1/21/94 


'  Proposed  NEW  drafts.  Copies  of  proposed  drafts  are  available  from  the  NFPA  Standards  Administration  Department,  1  Batterymarch  Park, 
Quincy,  MA  02269. 


NFPA  86-1990  .  Ovens  and  Furnaces  . . . 

NFPA  86C-1991 .  Industrial  Furnaces  Using  Special  Processing  Atmosphere  . 

NFPA  86D-1990  .  Industrial  Furnaces  Using  Vacuum  as  an  Atmosphere . 

NFPA  92B-1991  .  Snvjke  Management  Systems  in  Mails,  Atria,  and  Large  Areas . 

NFPA  122-1990  .  Flammable  and  Combustible  Liquids  Within  Underground  Metal  arxl  Nonmetal  Mines  (Other  than 

Coal). 

NFPA  123-1990  .  Underground  Bituminous  Coal  Mines . 

NFPA  124-1988  .  Diesel  Fuel  and  Diesel  Equipment  in  Underground  Mir>as . 

NFPA  130-1993  .  Fixed  Guideway  Transit  Systems . 

NFPA  150-1991  .  Firesafety  in  Racetrack  St^es . . . 

NFPA  231 C-1 991 .  Rack  Storage  of  Materials  . 

NFPA  232-1991  .  Protection  Records  . . . 

NFPA  251-1990  .  Fire  Tests  of  Building  Construction  and  Materials  . . . 

NFPA  252-1990  .  Fire  Tests  of  Door  Assemblies  . 

NFPA  255-1990  .  Surface  Burning  Characteristics  of  Building  Materials . 

NFPA  269- ’  .  Toxic  Hazard  Modeling  . 

NFPA  291-1988  .  Fire  Row  Testing  and  Marketing  of  Hydrants  . 

NFPA  297-1986  .  Telecommunications  Systems— Priiiciplos  and  Practices  for  Rural  and  Forestry  Senrices . 

NFPA  318-1992  .  Protection  of  Cleanrooms . 

NFPA  385-1990  .  Tank  Vehicles  for  Flammable  and  Combustible  Liquids . 

NFPA  386-1990  .  Portable  Shipping  Tanks  for  Flammable  and  ConkHJStible  Liquids  . 

NFPA  407-1990  .  Aircraft  Fuel  Servicing . -. . 

NFPA  409-1990  .  Aircraft  Hangars . 

NFPA  414-1990  .  /Aircraft  Rescue  and  Fire  Fightmg  Vehicles . 

NFPA  417-1990  .  /Vircraft  Loading  Walkways  . 

NFPA  481-1987  .  Titanium  . .t . . . 

NFPA  482-1987  .  Zirconium  . . . 

NFPA  497M-1991  .  Classification  of  Gases,  Vapors,  and  Dusts  for  Electrical  Equipment  in  Hazardous  (Classified  Locations 

NFPA  501  C-1 993  .  Recreational  Vehicles  . . . 

NFPA  501D-1993 .  Recreational  Vehicle  Parks  and  Campgrounds . 

NFPA  550-1986  .  Firesafety  Concepts  Tree  . . . . . 

NFPA  650-1990  .  Pneumatic  Conveying  Systems  for  Handling  Combustible  Materials  . 

NFPA  780-1992  .  Lightning  Protection  Code  . . 

NFPA  801-1991  .  Facilities  Handling  Radioactive  Materials . 

NFPA  820-1992  .  Wastewater  Treatment  Plaints  Collection  Facilities  . 

NFPA  901-1990  .  Uniform  Coding  for  Fire  Protection . 

NFPA  902M-1 990  .  Rre  Reporting  Field  Incident  Manual  . 

NFPA  903-1992  .  Fire  Reporting  Property  Survey  Guide  . 

NFPA  904-1992  Incident  Follow-Up  Report  Guide  . 

NFPA  921-1992  .  Fire  and  Explosion  Investigations  . . 

NFPA  1051-'  .  Wildland  Fire  Management  Personnel  Professional  Qualifications . 

NFPA  1401-1989  .  Fire  Service  Reports  and  Records  . 

NFPA  1404-1989  .  Fire  Department  Self-Contained  Breathing  Apparatus  Program . 

NFPA  1583-'  ., .  Fire  Fighter  Physical  Performance  . ; . 

NFPA  1600-'  .  Disaster  Management . 

NFPA  1983-1990  .  Fire  Service  Life  Safety  Rope,  Harnesses,  arxl  Hardware  . 

NFPA  1984-'  .  Close-Circuit  SCBA  for  Rre  Fighters . 

NFPA  2002-'  .  Rre  Suppression  System  Properties . 

NFPA  8506-'  .  Heat  Recovery  Steam  Generators  . . . 


IFR  Doc.  93-18309  Filed  7-29-93;  8:45  am) 
BILUNG  CODE  3610-13-M 


(Docket  No.  93065-3157] 

National  Fire  Codes:  Request  for 
Comment  on  NFPA  Technical 
Committee  Reports 

AGENCY:  National  Institute  of  Standards 
and  Technology,  EKX). 

ACTION:  Notice  of  request  for  comments. 

SUMMARY:  The  National  Fire  Protection 
Association  (NFPA)  revises  existing 
standards  and  adopts  new  standards 
twice  a  year.  At  its  Fall  Meeting  in 


November  or  its  Annual  Meeting  in 
May,  the  NFPA  acts  on 
recommendations  made  by  its  technical 
committees. 

The  purpose  of  this  notice  is  to 
request  comments  on  the  technical 
reports  which  will  be  presented  at 
NFPA’s  1994  Annual  Meeting.  The 
publication  of  this  notice  by  die 
National  Institute  of  Standards  and 
Technology  (NIST)  on  behalf  of  NFPA  is 
being  undertaken  as  a  public  service; 
NIST  does  not  necessarily  endorse, 
approve,  or  recommend  any  of  the 
standards  referenced  in  the  notice. 
DATES:  Forty  reports  are  published  in 
the  1994  Annual  Meeting  Technical 


Committee  Reports  and  will  be  available 
on  July  30, 1993.  Ckimments  received  on 
or  ^fore  October  8, 1993  will  be 
considered  by  the  respective  NFPA 
committees  before  final  action  is  taken 
on  the  proposals. 

ADDRESSES:  The  1993  Annual  Technical 
Committee  Reports  are  available  from 
NFPA,  Publications  Department,  1 
Batterymarch  Park,  PO  Box  9101, 
Quincy,  Massachusetts  02269-9101. 
Comments  on  the  reports  should  be 
submitted  to  Arthur  E.  Cote.  P.E., 
Secretary,  Standards  Council,  NFPA.  1 
Batterymarch  Park,  PO  Box  9101, 
Quincy,  Massachusetts  02269-9101. 
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FOR  FURTHER  MFORMATION  CONTACT: 
Arthur  E.  Cote,  P.E.,  Secretary,  Standard 
Council,  at  above  address,  (617)  770- 
3000. 

SUPPLEMENTARY  INFORMATION: 
Background 

Standards  developed  by  the  technical 
committees  of  the  National  Fire 
Protection  Association  (NFPA)  have 
been  used  by  various  Federal  agencies 
as  the  basis  for  Federal  regulations 
concerning  fire  safety.  The  NFPA 
standards  are  known  collectively  as  the 
National  Fire  Codes.  Often,  the  Office  of 
the  Federal  Register  approves  the 
incorporation  by  reference  of  these 
standards  under  5  U.S.C  552(a)  and  1 
CFR  part  51. 

Revisions  of  existing  standards  and 
adoption  of  new  standards  are  reported 
by  the  technical  committees  at  the 


NFPA's  Fall  Meeting  in  November  or  at 
the  Annual  Meeting  in  May  each  year. 
The  NFPA  invites  public  comment  on 
its  Technical  Committee  Reports. 

Request  Car  Conunents 

Interested  persons  may  participate  in 
these  revisions  by  submitting  written 
data,  views,  or  arguments  to  Arthur  E. 
Cote,  P.E.,  Secretar}',  Standard  Council, 
NFPA,  1  ^tterymarch  Park,  PO  Box 
9101,  Quincy,  Massachusetts  02269- 
9101.  Commenters  may  use  the  forms 
provided  for  comments  in  the  Technical 
Committee  Reports.  Each  person 
submitting  a  comment  should  include 
his  or  her  name  and  address,  identify 
the  notice,  and  give  reasons  for  any 
recommendations.  Comments  received 
on  or  before  October  8, 1993,  will  be 
considered  by  the  NFPA  before  final 
action  is  taken  on  the  proposals. 


Copies  of  all  written  comments 
received  and  the  disposition  of  those 
comments  by  the  NITA  committees  will 
be  publi^ed  as  the  Technical 
Committee  Documentation  by  March  25, 
1994,  prior  to  the  Annual  Meeting. 

A  copy  of  the  Technical  Committee 
Doounentation  will  be  sent 
automatically  to  each  commenter. 
Action  on  the  Technical  Committee 
Reports  (adoption  or  rejection)  will  be 
taken  by  NFPA  members  at  the  Annual 
Meeting,  May  16-18, 1994  in  San 
Francisco,  C^fomia. 

Dated:  July  26, 1993. 

Arati  PrAhakar, 

Director. 

1994  Annual  Meeting 

Technical  Committee  Reports 

Nevy;  C  =  Complete  Revision) 


(P  =  Pafttial  Revision;  w  =  Withdrawal;  R  =  Reconrrmation;  N  = 


Doc.  No. 


Title 


Action 


NFPA  10  . . 

NFPA  10L  . . 

NFPA  17  . 

NFPA  17A . . 

NFPA  30B _ 

NFPA  40  . . 

NFPA  43D . 

NFPA  49  . . 

NFPA  57  . . 

NFPA  70B . 

NFPA  79  . . 

NFPA  221  . 

NFPA  231 D . 

NFPA  258  . . 

NFPA  262  . . 

NFPA  263  . 

NFPA  264A . 

NFPA  266  . 

NFPA  267  . . 

NFPA  298  _ 

NFPA  302  _ 

NFPA  325  . 

NFPA  408  . 

NFPA  410  . 

»^A  422  _ 

NFPA  423  _ 

NFPA  485  _ 

NFPA  654  _ 

NFPA  914 _ 

NFPA  1000  _ 

NFPA  1003  . 

NFPA  1201  _ 

NFPA  1221  . 

NFPA  1922  . 

NFPA  1931  . 

NFPA  1932  _ _ 

NFPA  19re  _ 

NFPA  1991  _ _ 

NFPA  1992  _ 

NFPA  1993 


Portabia  Rre  Exbnguishers . . . . . . . . . . . . . . 

Sale  or  Leasing  aid  Servicing  of  Portable  Fire  Extinj^jisbers . . . . . . . . . . 

Dry  Chemical  Extinguishing  Systems . . . . . . . . 

Wet  Chemicai  Extir^ishing  Systems _ _ _ _ _ _ _ _ _ _ 

Aerosol  Products . . .............. . . . . . . . 

CeBuloso  Nitrate  Motion  Picture  Film _ _ _ _ _ _ _ _ 

Pesticides  In  Portable  Containers . . . . . . . . . . 

Hazarckxis  Chemicals  Data . . . . . . . . . 

LNG  Vehide  Fuel . . . . . . . 

Electrical  Equipment  Maintenance  . . . . . . . . 

Electrical  Staidard  for  Irtdustria!  Machinery . . . . . . . . . 

Rre  WaBs . . . . . . 

Storage  of  Rubber  Tires . . . . . . . 

Determining  Smoke  Generation  of  Solid  Materials . . . . . . . . .... 

Fire  and  Smoke  Characterislics  of  Wires  and  Cables  ....................... . . . . 

Heat  and  Viable  Smoke  Release  Rates  for  Materlais  and  Products  _ _ _ 

Heat  Release  Rates  of  Upholstered  Furniture  Componertts  or  Composites  and  Mattresses  Using  an 
Oxygen  Consumption  Cdorimeter. 

Upholstered  Furniture,  Subjected  to  Open  Flame  Ignitian,  Using  a  Large-Scale  Oxygen  Consumption 
Calorimeter. 

Mattresses,  Subjected  to  Open  Flame  Ignition,  Using  a  Large-Scale  Oxygen  Consumption  Calortmeter 

Foam  ChemicMs  lor  wadtend  Fire  Control  . . . 

Pleasure  and  Commercial  Motor  Craft . . 

Fire  Hazard  Properties  of  Flammable  Liquids,  Gases,  and  Volatile  Solids  (Formerly  325M) . 

Aircraft  Hatxl  Rre  Extinguishers . . . 

Aircraft  Maintenarx:e . . . . 

Aifoaft  Fire  and  Explosion  Investigalors  (Fonnerty  422M) . . ........... _ _ _ _ 

Aircraft  Engine  Test  Facilities . . . . . . 

Lfthium . . . . . ..... . . . . . . . . . 

Chemicai,  Dye.  Pharmaceutical,  and  Plastics  Industries . . . . . 

Rehabilitation  and  Adaptive  Reuse  of  Historic  Structures  . . . . — . 

Ceitiftcation  and  Accrediation  of  Rre  Service  Professional  Qualifications  Programs . . . 

Airport  Rre  Rghter  Professional  Qualifications . . . . 

Developing  Fire  Protection  Sendees  for  the  Pubfc: . . 

Public  Fire  Service  Communication  Systems . . 

Self-Contained  Pumping  Units . 

Design  of  and  Design  Verification  Tests  lor  Fire  Department  Ground  Ladders _ 

Rre  Department  Ground  Ladders . . . . . . . . 

StatkxVWork  Uniforms  for  Fire  Fighters . . . . . . . . . . . . 

Vapw-Protsetivs  Suits  for  Hazardous  Chemical  Emergencies . 

Liquid  Splash-Protective  Suits  for  Hazardous  Chemicai  Emergencies . . . . . 

Seaport  Function  Protective  Garments  for  Hazardous  Chemical  Operations  . . . . 
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IDocket  No.  990777-3177] 

Proposed  Voluntary  Product  Standard; 
PS  20-94  “Ameilcan  Softwood  Lumber 
Standard” 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 

ACTION:  Notice  of  circulation  of 
proposed  Voluntary  Product  Standard 
PS  20-94  “American  Softwood  Lumber 
Standard”. 

SUMMARY:  This  is  to  advise  the  public 
that  the  National  Institute  of  Standards 
and  Technolc^  is  circulating  for  review 
and  comment  a  proposed  Voluntary 
Prodiict  Standard  PS  20-94  “American 
Softwood  Lumber  Standard”  that  is  an 
updated  edition  of  PS  20-70  “American 
Softwood  Lumber  Standard.”  This  new 
edition  is  being  processed  in  accordance 
with  the  provisions  of  the  Department  of 
Commerce  “Procedures  for  the 
Development  of  Voluntary  Product 
Standards”  (15  CFR  part  10.  as 
amended;  SI  FR  22496  dated  June  20, 
1986). 

DATES:  Written  comments  regarding  the 
standard  should  be  submitted  to  the 
Standards  Management  Program,  Office 
of  Standards  Services,  on  or  before 
October  13, 1993. 

ADDRESSES:  Copies  of  the  PS  20-94  may 
be  obtained  horn  the  Standards 
Management  Program,  Office  of 
Standards  Services,  National  Institute  of 
Standards  and  Technology, 

Gaithersburg,  MD  20899. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Meigs,  Office  of  Standards 
Services,  National  Institute  of  Standards 
and  Technology,  telephone:  301-975- 
4025,  FAX:  301-963-2871. 
SUPPLEMENTARY  INFORMATION:  PS  20-94 
was  developed  by  the  American  Lumber 
Standards  Committee,  composed  of 
representatives  of  softwood-lumber 
producers,  distributors,  consumers,  and 
others  with  an  interest  in  the  Standard. 
The  Standard  differs  from  the  previous 
edition.  PS  20-70,  in  that  its  text  has 
been  simplified  and  updated.  Terms 
have  been  modernized,  and  units  of 
measurement  in  both  conventional  and 
metric  units  are  presented.  The  basic 
sizes,  technical  requiremwits,  and 
administrative  structure  for 
implementing  and  enforcing  the 
Standard  have  been  retained. 

The  Standard  establishes  standard 
sizes  and  requirements  for  developing 
and  coordinating  the  lumber  grades  of 
the  various  species  of  softwo^  lumber, 
the  assignment  of  design  values,  and  the 
preparation  of  grading  rules  applicable 
to  each  species.  Its  provisions  include 
implementation  of  the  Standard  through 
an  accreditation  and  certification. 


program;  establishment  of  principal 
trade  classifications  and  lumber  sizes 
for  yard,  structural,  factory/shop  use; 
classification,  measurement,  grading 
and  grade-marking  of  lumber; 
definitions  of  terms  and  procedures  to 
provide  a  basis  for  the  use  of  uniform 
methods  in  the  grading,  inspection, 
measurement  and  description  of 
softwood  lumber;  commercial  names  of 
the  principal  softwood  species; 
definitions  of  terms  used  in  describing 
standard  grades  of  liimber;  and 
commonly  used  industry  abbreviations. 
The  Standard  also  includes  the 
organization  and  functions  of  the 
American  Lumber  Standard  Committee, 
the  Board  of  Review,  and  the  National 
Grading  Rule  Committee. 

Dated:  July  26, 1993. 

Arati  Prabhakar, 

Director. 

[FR  Doc.  93-18263  Filed  7-29-93;  8:45  ami 
BILUNG  CODE  3BI0-13-H 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additione 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  procurement  list. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities,  a 
military  resale  commodity  and  services 
to  be  furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

EFFECTIVE  DATE:  August  30. 1993 
ADDRESSES:  Committee  for  Purchase 
firom  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3,  suite  403, 
1735  Jefferson  Davis  Highway. 

Arlington.  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEKKNTARY  MFORMAT10N:  On  April 
30  and  May  21,  28.  June  4  and  11, 1993, 
the  Committee  for  Purchase  firom  People 
Who  Are  Blind  or  Severely  Disabled 
published  notices  (58  FR  26125, 29571, 
31016,  31694  and  32656)  of  proposed 
additions  to  the  Procuremmit  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities,  miUtary  resale 
commodity  and  services,  fair  market 
price,  and  impact  of  the  additions  on 
the  current  or  most  recent  contractors, 
the  Committee  has  determined  that  the 
commodities,  military  resale  commodity 
and  services  listed  below  are  suitable  for 


procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities,  military  resale  commodity 
and  services  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  curr«3t  contractors 
for  the  commodities,  military  resale 
commodity  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the  ' 
commodities,  military  resale  ccxnroodity 
and  services  to  the  Gwernment. 

4.  There  are  no  known  regulatory 
alternatives  which  vrould  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C  46-48c)  in 
connection  with  the  commodities, 
military  resale  commodity  and  services 
propos^  for  addition  to  the 
Procmrement  List 

Accordingly,  the  following 
commodities,  military  resale  commodity 
and  services  are  hereby  added  to  the 
Procurement  List: 

Commodities 

Parts  Kit.  Transmission  Oil  Filter 
4330-01-211-6702 
Fishing  Kit  Emergency 
4220-01-161-3154 
Moxise  Pad.  Computer 
7045-01-368-4808 
7045-01-368-4809 
7045-01-368-4810 
7045-01-368-4811 
Pad,  Executive  Message  Recording 
7510-01-357-6829 
7510-01-357-6830 
Bag,  Polyethylene 
8105-LL-S04-8618 
8105-LL-S04-8619 
8105-LL-S04-8620 

(Requirements  for  the  Fleet  and  Industrial 
Supply  Center,  Bremerton,  Washington.) 

Military  Resale  Commodity 
Wrist  Pad,  Computer 
M.R.  021 

Services 

Bursting  and  Packaging  of  Stamps,  U.S. 

Department  of  the  Interior.  Washington,  DC 
Janitorial/Custodial,  Federal  Building,  U.S. 
Post  Office  and  Courthouse,  Third  and 
Sharkey  Street.  Qarksdale,  Mississippi. 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
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this  addition  or  options  exercised  under 
those  contracts. 

Bevarly  L.  Milkman, 

Executive  Director. 

(FR  Doc.  93-18250  Filed  7-20-93;  8:45  am] 
BHUNO  cooe  M20-as-a 


Procurement  List;  Addition 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Addition  to  procurement  list. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  a  filter  element  to  be 
furnished  by  a  nonprofit  agency 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

EFFECTIVE  DATE:  August  30, 1993. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  suite  403, 
1735  Jefferson  Davis  Highway, 

Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman.  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  May  7, 
1993,  the  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled  published  a  notice  (58  FR 
27272)  of  the  proposed  addition  of  this 
element  to  the  Pr^urement  List. 

Comments  were  received  from  the 
most  recent  contractor  for  the  filter 
element.  The  contractor  stated  that  it  is 
a  minority  owned  business  which  has 
no  customers  other  than  the  Department 
of  Defense  (DoD)  and  that  it  did  not 
expect  any  revenue  hum  its  other  DoD 
contracts.  The  contractor  made  a  profit 
in  1991,  when  it  had  a  contract  for  the 
filter  element,  and  lost  money  in  1992 
when  DoD  did  not  purchase  the  filter 
element.  The  contractor  also  objected  to 
losing  the  opportunity  to  recoup  its 
investment  in  tooling  and  machinery  to 
produce  the  filter  element. 

Because  DoD  did  not  buy  the  filter 
element  in  1992,  the  Ck)mmittee  added 
the  value  of  the  quantity  of  this  item 
which  DoD  now  plans  to  buy  to  the 
contractor’s  1992  sales  to  calculate  the 
impact  which  loss  of  the  item  would 
have  on  the  contractor’s  total  sales. 

Using  this  method,  the  value  of  the 
quantity  of  this  item  to  be  procured  is 
less  than  fifteen  percent  of  the 
contractor’s  total  sales.  'The  Committee 
does  not  normally  consider  a  loss  of  this 
size  to  constitute  severe  adverse  impact 
on  a  contractor. 

’The  Conunittee  has  determined  that 
the  contractor  has  at  least  two  other  DoD 
contracts.  DoD  has  informed  the 
Committee  that  it  has  made  payments  to 
the  contractor  on  one  of  these  contracts. 


Under  the  competitive  bidding  system, 
no  contractor  is  guaranteed  a 
Government  contract.  A  contractor 
assumes  a  business  risk  if  it  invests  in 
tooling  and  machinery  in  the  belief  that 
it  will  recoup  its  investment  firqm  the 
proceeds  of  mture  Government 
contracts.  Consequently,  the  Committee 
does  not  consider  loss  of  the 
opportunity  to  recoup  this  investment  to 
constitute  severe  adverse  impact  on  a 
contractor. 

After  consideration  of  the  material 
presented  to  it  concerning  the  capability 
of  a  qualified  nonprofit  agency  to 
produce  the  commodity,  fair  market 
price,  and  the  impact  of  the  addition  on 
the  current  or  most  recent  contractor, 
the  Committee  has  determined  that  the 
commodity  listed  below  is  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C  46-48c  and  41  CFR  51- 
2.6. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodity. 

3.  'The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  to  the  Government. 

4.  'There  are  no  known  regulatory 
alternatives  which  would  accompUsh 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity 
proposed  for  addition  to  the 
Procurement  List. 

A(xx>rdingly,  the  following 
commodity  is  hereby  added  to  the 
Procurement  List: 

Filter,  Element 

4330-01-099-9351 

This  action  does  not  afreet  contracts 
awarded  prior  to  the  efrective  date  of 
this  addition  or  options  exerensed  under 
those  contracts. 

Beverly  L.  Milkman, 

Executive  Director. 

(FR  Doc.  93-18251  Filed  7-29-93;  8:45  am] 
BtUmO  COOC  M20-33-F 


Procurement  List  Addition 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Addition  to  procurement  list. 


SUMMARY:  This  action  adds  to  the 
Procnirement  List  a  flexible  disk  to  be 
furnished  by  a  nonprofit  agency 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

EFFECTIVE  DATE:  August  30. 1993. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3.  suite  403, 
1735  Jefrerson  Davis  Highway, 

Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman,  (703)  603-7740. 
SUPPLEMENTARY  MFORMATION:  On  May 
21, 1993,  the  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled  published  a  notice  (58  FR 
29570)  of  the  proposed  addition  of  this 
disk  to  the  Procnirement  List.  Comments 
were  received  from  one  of  the  current 
contractors  for  the  disk.  ’The  commenter 
questioned  whether  the  proposed 
addition  of  the  disk  to  the  Procurement 
List  meets  the  legal  tests  for  an  addition 
and  whether  the  nonprofit  agency 
involved  will  be  able  to  produce  a  disk 
which  meets  the  Government’s  needs. 
The  commenter  asserted  that  the 
proposed  addition  does  not  meet  a 
requirement  of  the  Committee’s  law  that 
75%  of  the  work  needed  to  produce  an 
item  be  done  by  people  with  severe 
disabilities.  ’The  commenter  identified 
fourteen  steps  in  the  production  of  a 
disk.  fit)m  manufacture  of  iron  oxide  to 
packaging  of  the  final  product.  Because 
the  nonprofit  agency  will  be  performing 
only  two  of  the  fourteen  steps,  the 
commenter  claimed  that  the  proposed 
addition  is  improper  under  the 
Committee’s  law. 

The  commenter  has  misstated  the 
Ck)mmittee’s  law,  which  requires  that 
75%  of  the  total  direct  labor  performed 
by  a  nonprofit  agency,  whether  for  the 
Ciommittee’s  program  or  not,  be 
performed  by  people  with  severe 
disabilities.  'The  percentage  requirement 
applies  to  the  work  actually  performed 
by  the  nonprofit  agency,  not  the  total 
a^oimt  of  work  required  to  produce  an 
item.  This  longstanding  Committee 
position  has  bmn  upheld  by  a  coiut 
decision.  In  this  case,  the  nonprofit 
agency  estimates  that  all  of  the  direct 
labor  it  will  perform  on  the  disk  will  be 
performed  by  people  with  severe 
disabilities.  It  should  also  be  noted  that 
the  commenter  has  informed  the 
(Committee  that  it  performs  very  few  of 
the  fourteen  steps  involved  in 
producing  the  disk. 

The  commenter  also  asserted  that  its 
quality  standards  far  exceed  the 
industry  standards  established  by  ANSI. 
It  claimed  that  these  high  production 
and  testing  standards  are  needed 
because  the  Government  uses  the  disk 
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in  ways  and  environments  wdiich  place 
greater  demands  on  the  disk  than 
normal  commercial  use.  The  nonprofit 
agency  is  required  to  purchase  the  blank 
disks  it  will  process  ^m  sources 
approved  by  the  Government  agency 
which  buys  the  disks.  The  disks, 
cartridges  and  media  must  meet  or 
exceed  ANSI  and  ISO  standards  and 
dimensional  requirements.  Testing  and 
inspecticm  will  be  performed  in 
accordance  sirith  the  Government 
agency’s  requirements.  The  nonprofit 
agency  has  been  producing  another  disk 
for  the  same  Government  agency  for  the 
past  year  and  has  produced  over  a 
million  disks  with  no  quality 
deficiencies.  Accordin^y,  the 
Committee  considers  the  nonprofit 
agency  capable  of  producing  the  disk 
here  in  question  as  well.  After 
consideration  of  the  material  presented 
to  it  concerning  the  capability  of  a 
qualified  nonprofit  agency  to  produce 
the  commodity,  fair  market  price,  and 
the  impact  of  the  addition  on  the 
current  or  most  recent  contractor,  the 
Committee  has  determined  that  the 
commodity  listed  below  is  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.6. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  major  factmrs  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  w 
other  compliancevequirements  for  small 
entities  ot^  than  the  small 
organizations  that  will  furnish  the 
commodity  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodity. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C  46-48c)  in 
connection  with  the  commodity 
proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodity  is  hereby  added  to  the 
Procurement  List: 

Disk,  Flexible 

7045-01-^251-7527 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 


this  addition  or  options  exwcised  under 
those  contracts. 

Beverly  L.  MiUunen, 

Executive  Director. 

(FR  Doc.  93-18254  Filed  7-29-93;  8:45  am] 
BtujNO  coos  MSO-SS-e 


Procuremenl  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  at  Severely 
Disabled. 

action:  Proposed  additions  to 
procurement  list 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurmnent  List 
commodities,  military  resale 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

COMMENTS  IftitT  BE  RECBVED  ON  OR 
BEFORE:  August  30. 1993. 

ADDRESSES:  Committee  Ux  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Qrystal  Square  3.  suite  403, 
1735  Jefferson  Davis  Highway, 

Arlington,  Virginia  22202-3461. 

FOR  FURTHER  MFORMATTON  CONTACT: 
Beverly  Milkman,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C  47(al(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commo^ties,  military  resale 
commodities  and  services  listed  below 
tram  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  unall 
entities  other  than  the  small 
organizatimis  that  will  furnish  the 
commodities,  military  resale 
commodities  and  services  to  the 
Government 

2.  The  acticm  does  not  appear  to  have 
a  severe  economic  impact  on  the  current 
contractors  for  the  commodities, 
military  resale  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 


commodities,  military  resale 
commodities  and  services  to  the 
Government. 

4.  There  are  no  knovm  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C  46-48c)  in 
connection  with  the  commodities, 
military  resale  commodities  and 
services  proposed  for  additirm  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

It  is  proposed  to  add  the  following 
commodities,  military  resale 
commodities  and  sm^ces  to  the 
Procurement  List  for  production  by  the 
nonprofit  agency  list^: 

Commodities 

Standard  BUS  Equipment 
5999-OO-NSH-OOOl 
(Requirements  for  the  U.S.  Coast  Guard) 
Nonprofit  Agency:  Sheltered  Workrimp  for 
the  Disabled,  Irc.,  Bin^unton,  New 
York 

Bottle,  Applicator 
8125-00-488-7952 

Nonprofit  Ageac]r:  Kansas  Qty  Association 
for  the  Blind,  Kansas  City,  Missouri 

Military  Resale  Commodities 

Qothespin,  Wood 
M.R.  571 

Nonprofit  Agency:  Industries  of  the  Blind, 
Inc.,  Greendxtro,  North  Carolina 
Scrubber,  Pot  and  Dish 
M.R.  582 

Nonprofit  Agency:  Lighthouse  Industries, 
Long  Island  City,  New  York 
Refill,  Scrubber,  Pot  and  Dish 
M.R.  592 

Nonprofit  Agency:  Lighthouse  Industries. 

Long  Island  City,  New  York 
Strainer 
M.R.  817 

Nonprofit  Agency:  Alabama  Institute  for 
Dmf  and  Blind,  Talladega,  Ahfoama 
Can  Opener 
M.R.  819 

Nonprofit  Agency:  Cincinnati  Association 
for  the  Blind,  Qncinnati,  Ohio 
Peeler,  VegehMe 
M.R.82S 

Nonpn^  Agsncir:  Qncinaati  Association 
for  the  Blind.  Cincinimti.  Ohio 
Pizza  Cutter 
M.R.  827 

Nonprofit  Agency:  Cincinnati  Association 
for  the  Blind,  Cincinnati.  Ohio 
Pastry  Brush 
M.R.  829 

Nonprofit  Agency:  AUfoama  Institute  far 
Deaf  and  EUind.  Talladega,  Alabama 
aip,Bag| 

M.R.844 

Nonprofit  Agency:  The  Lighthouse  for  the 
Blind,  Inc.,  Seatde,  Washington 
Whisk,  Wire  Loop 
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M.R.  849 

Nonprofit  Agency.  Cincinnati  Association 
for  the  Blind,  Cincinnati,  Ohio 
Lint  Remover,  Roller  Type 
M.R.  863 

Nonprofit  Agency:  Lighthouse  Industries, 
Long  Island  City,  New  York 

Services 

Grounds  Maintenance 
Bristol  Veterans  USARC 
2501  Ford  Road 
Bristol,  Pennsylvania 
Nonprofit  Agency:  Community 
Interactions — ^Bucks  County,  Inc., 
Levittown,  Pennsylvania 
Grounds  Maintenance 
Philadelphia  Memorial  USARC 
2838-98  Woodhaven  Road 
Philadelphia,  Pennsylvania 
Nonprofit  Agency:  Community 
Interactions — Bucks  County,  Inc., 
Levittown,  Pennsylvania 
Janitorial/Custodial 
Federal  Building 
123  Fourth  Street,  SW. 

Albuquerque,  New  Mexico 
Nonprofit  Agency:  The  Rehabilitation 
Center,  Inc.,  Albuquerque,  New  Mexico 
Janitorial/Custodial 
Corpus  Christi  Army  Depot 
Corpus  Christi,  Texas 
Nonprofit  Agency:  Nueces  County  Mental 
Health/Mental  Retardation  Center,  Inc., 
Corpus  Christi,  Texas 
Mailroom  Operation 
U.S.  Army  Research  Laboratory 
405  Arsenal  Street 
Watertown,  Massachusetts 
Nonprofit  Agency:  Jewish  Vocational 
Service,  Inc.,  Boston,  Massachusetts 
Bevwly  L.  Milkman, 

Executive  Director. 

(FR  Doc.  93-18252  Filed  7-20-93;  8:45  am] 
BHAJNQ  CODE  M20-»-P 


Procurement  Liet;  Proposed  Addition 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  addition  to 
procurement  list. 

SUMMARY:  The  Committee  has  received  a 
proposal  to  add  to  the  Procurement  List 
a  service  to  be  furnished  by  nonprofit 
agencies  emplo3dng  persons  who  are 
blind  or  have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  August  .^0, 1993. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  suite  403, 
1735  Jefferson  Davis  Highway, 
ArUngton,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 


U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
action. 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  ^  required  to 
procure  the  service  listed  below  from  a 
nonprofit  agency  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accompUsh 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C  46-48c)  in 
connection  with  the  service  proposed 
for  addition  to  the  Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information.  It  is  proposed  to  add  the 
following  service  to  the  Procurement 
List  for  production  by  the  nonprofit 
agency  listed: 

Food  Service 

McClellan  Air  Force  Base,  California 

Nonprofit  Agency:  Pride  Industries, 
Roseville,  California 
Beverly  L.  Milkman, 

Executive  Director. 

[FR  Doc.  93-18253  Filed  7-29-93;  8:45  am] 
BILUNQ  CODE  M20-3S-P 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
Meetings 

AGENCY:  Defense  Intelligence  Agency 
Scientific  Advisory  Boa^,  DoD. 

ACTION:  Notice  of  closed  meeting. 

SUMMARY:  Pursuant  to  the  provision  of 
subsection  (d)  of  section  10  of  Public 
Law  92-463,  as  amended  by  section  5  of 
Public  Law  94-409,  notice  is  hereby 
given  that  a  closed  meeting  of  the 
Director  of  Military  Intelligence  Staff 
Advisory  Panel  has  been  ^eduled  as 
follows: 


DATES:  August  3, 1993  (0900-1700). 

ADDRESSES:  Tuesday,  August  3, 1993, 
the  Defense  Intelligence  Analysis 
Center,  Building  6000,  Bolling  Air  Force 
Base,  Washington,  DC  20340-1328. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  W.  S.  Williamson,  Executive 
Secretary,  DIA  Scientific  Advisory 
Board,  Washington,  DC  20340-1328, 
(202)  373-4930. 

SUPPLEMENTARY  INFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
section  552b(c)(I),  title  5  of  the  U.S. 
Code  and  therefore  will  be  closed  to  the 
public.  The  Board  will  receive  briefings 
on  and  discuss  several  current  critical 
issues  and  advise  the  Director  of 
Military  Intelligence. 

Dated:  July  26, 1993. 

LM.  B]mum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  93-18152  Filed  7-29-93;  8:45  ami 
aaiMO  CODE  5000-04-41 


Membership  of  the  Office  of  the 
Secretary  of  Defense  Performance 
Review  Board 

SUMMARY:  This  notice  annotmces  the 
appointment  of  the  members  of  the 
Performance  Review  Board  (PRB)  of  the 
Office  of  the  Secretary  of  Defense,  the 
Joint  Staff,  the  U.S.  Mission  to  NATO, 
the  Advanced  Research  Projects  Agency, 
the  Defense  Investigative  Service,  ffie 
Defense  Security  Assistance  Agency,  the 
Ballistic  Missile  Defense  Organization, 
the  Defense  Field  Activities,  and  the 
U.S.  Court  of  Military  Appeals.  The 
publication  of  PRB  memoership  is 
required  by  5  U.S.C  4314(c)(4). 

The  PRB  provides  fair  and  impartial 
review  of  Senior  Executive  Service 
performance  appraisals  and  makes 
recommendations  regarding 
performance  ratings  and  performance 
awards  to  the  Secretary  of  Defense. 
EFFECTIVE  DATE:  July  1. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  E.  Thompson.  Assistant  Director 
for  Executive  Persormel  and 
Classification.  Directorate  for  Personnel 
and  Security.  WHS,  Office  of  the 
Secretary  of  Defense,  Department  of 
Defense.  The  Pentagon,  (202)  697-8304. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  4314(c)(4),  the 
following  executives  are  appointed  to 
the  Office  of  the  Secretary  of  Defense 
PRB;  specific  PRB  panel  assignments 
will  be  made  fiom  this  group. 
Executives  listed  will  serve  a  one-year 
renewable  term,  effective  July  1. 1993. 
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Office  of  the  Secretary  of  Defense 
Chairman 

Vincent  P.  Roske,  Jr. 

Members 

Frank  J.  Aurelio 
Diana  L.  Blundell 
Pete  A.  Bryan 
Robert  Bruce 
Paul  E.  Chistolini 
Deborah  P.  Christie 
Michael  L.  Dominguez 
Jeanne  B.  Fites 
William  G.  D.  Frederick 
Joan  E.  Freeman 
Claiborne  D.  Haughton,  Jr. 

Robert  T.  Mason 
Ronald  S.  Oxley 
John  J.  Quill 
John  A.  Roth 
Francis  M.  Rush,  Jr. 

Kenneth  C.  Scheflen 
Mary  H.  H.  Smith 
Peter  M.  Sullivan 
Diana  G.  Tabler 
Charles  C.  Wilson,  Jr. 

Alternates 

Howard  G.  Becker 
James  D.  Carlson 
Kenneth  I.  Daugherty 
E.  William  Harding 
Philip  M.  Hitch 
Sally  K.  Horn 
H.  Steven  Kimmel 
Ernest  W.  Liska 
Gail  H.  McGinn 
John  S.  Mester 
Harry  E.  Pontius 
John  B.  Rosamond 
John  M.  Russ 
Melvin  W.  Russell 
Ronald  P.  Sanders 
Nicolai  Timenes,  Jr. 

Andrus  Viilus 
George  W.  Wauer 

Dated;  July  26. 1993. 

L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  93-18151  Filed  7-29-93;  8:45  am] 
BIUJNQ  CODE  8000-04-M 


Department  of  the  Navy 
CNO  Executive  Panel;  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  notice  is  hereby  given 
that  the  CMef  of  Naval  Operations 
(CNO)  Executive  Panel  Future  Naval 
Forces  Task  Force  will  meet  July  28, 
1993,  from  9  a.m.  to  4  p.m.,  at  the 
Center  for  Naval  Analyses,  4401  Ford 
Avenue,  Alexandria,  VA  22303-0268. 

The  purpose  of  this  meeting  is  to 
discuss  issues  relating  to  determination 


of  future  naval  force  capahilities.  As 
part  of  this  study,  discussions  will  also 
involve  officer  education,  platform 
development,  and  future  roles  and 
functions. 

This  Notice  is  being  published  late 
because  of  administrative  delays  which 
constitute  an  exceptional  circumstance, 
not  allowing  Notice  to  be  published  in 
the  Federal  Register  at  least  15  days 
before  the  date  of  the  meeting. 

For  further  information  concerning 
this  meeting,  contact:  J.  Kevin  Mattonen, 
Executive  Secretary  to  the  Executive 
Panel,  4401  Ford  Avenue,  suite  601, 
Alexandria.  VA  22302-0268,  Phone 
(703)  756-1205. 

Dated:  July  19. 1993. 

Michael  P.  Rummel, 

LCDR.JAGC,  USN,  Federal  Register  Liaison 
Officer. 

[FR  Doc.  93-18270  Filed  7-27-93;  4:41  pm] 
BUJJNG  CODE 


DEPARTMENT  OF  EDUCATION 

National  Science  Scholars  Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  the  closing  date  for  the 
submission  of  fiscal  year  1994 
nominations  under  the  National  Science 
Scholars  Program. 

SUMMARY:  The  Secretary  of  Education 
(the  Secretary)  annoimces  the  closing 
date  and  procedures  for  the  State 
nominating  committees  approved  by  the 
Secretary  to  submit  the  names  of  fiscal 
year  1994  nominees  to  the  President 
under  the  National  Science  Scholars 
Program  (NSSP)  authorized  by  title  VI, 
part  A  of  the  Excellence  in  Mathematics, 
Science  and  Engineering  Education  Act 
of  1990,  as  amended,  20  U.S.C.  5381  et 
sea.  (the  Act). 

The  NSSP  supports  the  National 
Education  Goals,  particularly  Goals  4 
and  5.  Goal  4  calls  for  American 
students  to  be  first  in  the  world  in 
science  and  mathematics  achievement. 
Goal  5  calls  for  Americans  to  possess 
the  knowledge  and  skills  necessary  to 
compete  in  a  global  economy  and 
exercise  the  rights  and  responsibilities 
of  citizenship.  This  program  advances 
these  goals  hy  providing  scholarship 
assistance  and  other  benefits  to  students 
selected  by  the  President  for 
undergraduate  study  of  the  physical, 
life,  or  computer  sciences,  mathematics, 
or  engineering. 

The  Secretary  will  accept  the  names 
of  nominees  on  behalf  of  ffie  President 
from  the  nominating  committees  of 
States  participating  in  the  NSSP, 
including  the  50  States  and  the  District 
of  Columbia,  Puerto  Rico,  American 


Samoa,  Guam,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  and  the 
Virgin  Islands.  Each  State  nominating 
committee  must  submit  for 
consideration  the  names  and  pertinent 
information  of  at  least  four  nominees 
from  each  congressional  district  in  the 
State.  The  Act  provides  that  at  least  one 
half  of  the  nominees  from  each 
congressional  district  must  be  female 
and  all  of  the  nominees  must  be  ranked 
in  order  of  priority  within  each 
congressional  district.  A  State  with  an 
approved  nominating  committee  that 
desires  to  have  a  nominee  considered 
for  selection  as  a  National  Science 
Scholar  must  provide  each  nominee’s 
name,  permanent  address,  home 
telephone  number,  social  security 
number,  if  provided  by  the  nominee, 
sex.  congressional  district, 
congressional  representative’s  or 
delegate’s  name  for  that  congressional 
district,  priority  ranking  within  the 
congressional  district,  and  NSSP  subject 
area  in  which  the  nominee  intends  to 
major,  and  specific  major,  if  known. 
CLOSMG  DATE  AND  MEDIA  FOR 
TRANSMITTING  NSSP  NOMINEE 
INFORMATION:  A  State  must  provide  its 
NSSP  nominations  for  fiscal  year  1994 
by— 

(1)  Submitting  the  nominee 
information  in  typewritten  format; 

(2)  Submitting  the  nominee 
information  on  a  data  diskette  provided 
by  the  U.S.  Department  of  Education 
that  the  U.S.  Ctepartment  of  Education 
sends  directly  to  all  States;  or 

(3)  Submitting  the  nominee 
information  through  a  modem  using  a 
software  program  on  a  diskette  provided 
by  the  U.S.  Department  of  Education 
that  the  U.S.  Etepartment  of  Education 
sends  directly  to  all  States. 

To  ensure  that  State  nominees  are 
considered  for  fiscal  year  1994  funds,  a 
State  must  submit  nominee  information 
by  November  2, 1993. 

STATE  NSSP  NOMINATIONS  DEUVERED  BY 
MAIU  NSSP  nominations  must  be  sent  to 
the  address  provided  below. 

A  State  must  obtain  proof  of  mailing 
consisting  of  one  of  the  following:  (1)  A 
legibly  dated  U.S.  Postal  Service 
postmark;  (2)  a  legible  mail  receipt  with 
the  date  of  mailing  stamped  by  the  U.S. 
Postal  Service;  (3)  a  dat^  shipping 
label,  invoice,  or  receipt  from  a 
commercial  carrier;  or  (4)  any  other 
proof  of  mailing  acceptable  to  the 
Secretary. 

If  a  State’s  NSSP  nominations  are  sent 
through  th§  U.S.  Postal  Service,  the 
Secretary  does  not  accept  either  of  the 
following  as  proof  of  mailing:  (1)  A 
private  metered  postmark;  or  (2)  a  mail 
receipt  that  is  not  dated  by  the  U.S. 
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Postal  Service.  A  State  should  note  that 
the  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark. 
Before  relying  on  this  method,  a  State 
should  ch^  with  its  local  post  office. 

A  State  is  encouraged  to  use  registered 
or  at  least  first-class  mail. 

Each  State  submitting  nominations 
after  the  closing  date  will  be  notified 
that  its  nominees  cannot  be  assured  of 
consideration  for  fiscal  year  1994 
funding. 

ADDRESSES:  Nominations  that  are 
mailed  must  be  sent  to  the  following 
address:  National  Sdence  Scholars 
Program,  U.S.  Department  of  Education, 
Office  of  Student  Financial  Assistance, 
ROB-3,  room  4621,  400  Maryland 
Avenue,  SW.,  Washington,  DC  20202- 
5453. 

STATE  NSSP  NOMINATK)NS  DEUVEREO  BY 
HAND:  State  NSSP  nominations  that  are 
hand-delivered  must  be  taken  to  the 
U.S.  Department  of  Education,  Office  of 
Student  Financial  Assistance,  7th  and  D 
Streets.  SW.,  room  4621,  GSA  Regional 
Office  Building  #3,  Washington,  DC 
20202-5453.  Hand-deliver^ 
nominations  will  be  accepted  between  8 
a.m.  and  4:30  p.m.  daily  (Eastern  time), 
except  Saturdays,  Sundays,  and  Federal 
holidays. 

State  nominations  that  are  hand 
delivered  after  4:30  p.m.  on  the  closing 
date  cannot  be  assured  consideration. 
STATE  NSSP  NOMINATIONS  TRANSM^EO 
THROUGH  A  MODEM:  NSSP  nominations 
transmitted  to  the  U.S.  Department  of 
Education  through  a  modem  must  be 
transmitted  to  (301)  587-2187.  Modern 
transmissions  must  be  received  by  the' 
servm'  (computer)  no  later  than 
November  2, 1993.  The  transmission 
will  be  acknowledged  by  the  server 
through  transmission  of  a  file  to  the 
sender  that  will  display  on  the  sender’s 
computer  screen,  providing  proof  of  the 
U.S.  Department  of  Education’s  receipt 
of  the  transmission. 

PROGRAM  INFORMATION:  Under  the  NSSP, 
the  Secretary  is  authorized  to  award 
scholarships  to  outstanding  students 
selected  by  the  President  for  the  study 
of  physical,  life,  or  computo'  sciences, 
mathematics,  or  engineering.  The 
Secretary  is  authorized  to  award  initial 
scholarships  of  up  to  $5,000  for  the  first 
year  of  undergraduate  study  to 
graduating  high  school  students  as  well 
as  continuation  awards  of  up  to  $5,000 
for  up  to  four  additional  years  of 
undergraduate  study. 

APPUCABU  STATUTORY  AND  REGULATORY 
PROVISIONS:  'The  following  statute  and 
regulations  are  applicable  to  the  fiscal 
year  1994  NSSP: 

(1)  'The  program  statute,  20  U.S.C 
5381  etseq. 


(2)  The  National  Science  Scholars 
Pro^m  regulations  in  34  CFR  part  652. 

(3)  The  Question  Department 
General  Administrative  Regulatimis 
(EDGAR)  in  34  CFR  parts  74,  75  (with 
the  exception  of  subpart  C,  §$  75.200- 
75.216,  75.218,  and  75.220-75.261  of 
subpart  D,  and  §§  75.580-75.592  of 
subpart  E),  77,  79, 81, 82, 85,  and  86. 
INTERGOVERNMENTAL  REVIEW:  This 
program  is  subject  to  the  requirements 
of  Executive  Order  12372  and  the 
regulations  in  34  CFR  part  79.  *1116 
objective  of  the  Executive  order  is  to 
foster  an  intergovernmental  partnership 
and  strengthened  federalism  by  relying 
on  processes  developed  by  State  and 
local  governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  eai4y 
notification  of  the  Department’s  specific 
plans  and  actions  for  this  program. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Charles  R.  Brazil,  Program 
Specialist,  U.S.  Department  of 
Education,  Division  of  Hi^er  Education 
Incentive  Pn^ams,  Washington,  DC 
20202-5251.  Telephone:  (202)  708- 
4609.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Program  Aothority:  20  U.S.C  5381  et  seq. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.242,  NaHonal  Science  Scholars 
Program) 

Dated:  July  23. 1993. 

David  A.  Longanecker, 

Assistant  Secretary  for  Post^condary 
Education. 

(FR  Doc.  93-18190  Filed  7-29-93;  8:45  am] 

BIUJNO  CODE  4000-01-F 

DEPARTMENT  OF  ENERGY 

FlnancM  AssistancB,  Martn*  SafBty 
System*,  Inc. 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  intent  to  make  an 
award  based  on  an  unsolicited 
application. 

SUMMARY:  The  Department  of  Energy 
(DOE),  Chicago  Field  Office,  through  the 
Dallas  Support  Office,  aimounces, 
pursuant  to  the  DOE  Financial 
Assistance  Rule  10  CFR  600.14(f).  that 
DOE  intends  to  award  a  grant  to  Marine 
Safety  Systems,  Inc.  to  develop  an 
automated  sonic  system  for  oil  tankers 
that  would  identify  the  location  and 
extent  of  damage  to  oil-containing 


tanker  sections  and  safely  and  rapidly 
transport  oil  from  a  ruptured  section  or 
sections  to  temporary  storage  tanks, 
invented  by  Mr.  Booth  B.  Strange. 
SUPPLEMENTARY  INFORMATION:  DCffi 
annoimces  further  that  pursuant  to  10 
CFR  600.6(a)(2),  this  discretionary 
financial  assistance  award  to  Marine 
Safety  Systems  Inc.,  would  be  based  on 
the  acceptance  of  an  unsolicited 
application  meeting  the  criteria  of  10 
600.14(e)(1).  Mor  to  the  inventor’s 
work,  the  subject  invention  did  not 
exist.  The  patented  invention  is  an  on¬ 
board  pumps-and-piping  system  which 
uses  hydrostatic  pressure  difierentials 
and  placement  of  suction  pipes 
extending  from  the  upper  deck  into  the 
tank  to  quickly  transfer  cargo.  The 
technology  should  have  a  significant 
impact  on  energy  conservation  by 
substantially  reducing  the  magnitude  of 
loss  in  accidents  involving  lai^^  oil 
tankers.  'The  proposed  project  is  deemed 
meritorious  based  on  the  general 
evaluation  in  accordance  with  DOE 
600.14(d)  and  represents  a  imique  idea 
that  would  not  be  eligible  for  financial 
assistant  under  a  recent,  current,  or 
planned  solicitation. 

The  project  period  for  the  grant  award 
is  24  months.  DOE  plans  to  provide 
funding  in  the  amoimt  of  $99,000.00. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  K.  Carter.  U.S.  Department  of 
Energy,  Dallas  Support  Office.  1420 
West  Mockingbird  Lane,  suite  400, 
Dallas,  TX  75247. 

Issued  in  Chicago,  Illinois  on  July  20, 1993. 
Maurice  A.  Broderick, 

Deputy  Director,  Operations  Management 
Support  Division. 

[FR  Doc  93-18256  Filed  7-29-93;  8:45  am) 
BHXera  CODE  a460-01-M 

Noncompetitive  Rnanciai  Assistance 
Award  To  The  Nationai  Association  of 
Regulatory  Utility  Commissioners 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  noncompetitive 
financial  assistance  award. 

SUMMARY:  ’The  Department  of  Energy 
(DOE),  Chicago  Operations  Office, 
through  the  Denver  Support  Office, 
announces  that  pursuant  to  DOE 
Financial  Assistance  Rules  600.7(b)(2). 
it  intends  to  awards  grant  to  the 
National  Association  of  Regulatoiy 
Utility  Commissioners  (NARUC)  for  an 
Integrated  Resource  Planning  Project 
’The  objective  of  this  activity  is  to  assist 
the  National  Association  of  Regulatory 
Utility  Commissioners  and  its  members, 
(state  utility  commissions)  and 
individual  utility  companies  to  develop 
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new  methods  of  incorporating 
regulatory,  environmental,  and  energy 
analysis  factors  and  education  programs 
into  Integrated  Resource  Planning  (IRP) 
and  Demand-Side  Management  (DSM) 
program  planning. 

NARUC  will  provide  support  and 
assistance  to  its  State  regulatory 
commission  members  to  stimulate  work 
in  Integrated  Resource  Planning  and 
Demand-Side  Management.  NARUC 
will  work  with  its  State  public  utility 
commissions,  individual  utilities,  and 
expert  consultants,  to  conduct  analysis 
in  financial  and  regulatory  incentives, 
methodology  and  quantification  of 
externalities,  performance  of  demand- 
side  practices,  and  methodology  of  gas 
IRP.  NARUC  will  also  sponsor  two 
national  conferences  on  IRP  and  will 
maintain  a  data-base  on  regulatory 
commission  rate  orders  for  State  public 
utility  commissioners. 

The  activity  is  necessary  for  the 
satisfactory  completion  of  a  project 
currently  ^ing  undertaken  by  NARUC 
emd  competition  would  have  an  adverse 
effect  on  the  completion  of  the  activity. 

This  effort  would  be  conducted  by 
NARUC  using  their  own  resources: 
however,  IX)E  support  of  the  activity 
would  enhance  the  public  benefits  to  be 
derived  by  supporting  and  stimulating 
the  understanding  and  practice  of 
Integrated  Resource  Planning  by 
utilities. 

The  applicant  has  exclusive  domestic 
capability  to  perform  the  activities 
successfully  based  on  the  unique  nature 
of  the  organization.  NARUC  is  the  only 
national  association  representing  the 
State  public  regulatory  commissions. 

The  estimated  cost  for  the  three  year 
project  period  is  $700,000.  The 
estimated  award  amount  for  the  first 
budget  period  of  eighteen  months  is 
$330,000.- 

FOR  FURTHER  INFORMATION  CONTACT: 

U.S.  Department  of  Energy.  Denver 
Support  Office,  2801  Youngfield  St., 
suite  380,  Golden,  Colorado,  80401- 
2266.  Attention:  Margaret  Learmouth. 
Telephone:  (303)  231-5750,  Extension 
138. 

Issued  in  Chicago,  Illinois  on  July  3, 1993. 
Timothy  S.  Crawford, 

Assistant  Manager  for  Administration. 

[FR  Doc.  93-18257  Filed  7-29-93;  8:45  ami 
BIUINa  CODE  MMMn-M 


[PR  01-93FE62928.000] 

U.S.-ASEAN  Council;  Financial 
Aasiatanca  Award 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  intent. 


SUMMARY:  The  Department  of  Energy 
(DOE)  annoimces  that  pursuant  to  10 
CFR  600.6(a)(5),  it  is  making  a 
discretionary  noncompetitive  financial 
assistance  award  based  on  the  criteria 
set  forth  at  10  CFR  600.7(b)(2)(i)(A)  and 
(D)  to  the  U.S.-ASEAN  Council 
(Council)  under  Grant  Number  DE- 
FG01-g3FE62928  to  enable  the  DOE  and 
the  Council  to  jointly  coordinate  the 
U.S.-ASEAN  Energy/Environment 
Initiative. 

FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Department  of  Energy,  Office  of 
Placement  and  Administration,  Attn: 
H.D.  Watkins,  PR-322.1, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585. 

SUPPLEMENTARY  INFORMATION:  The 
initiative  will  consist  of  a  broad  effort  to 
assist  Indonesia  and  Thailand,  and 
American  companies,  in  the 
implementation  of  Coal  Technology 
Projects.  The  Council,  in  conjunction 
with  DOE,  will  organize  two  missions  to 
the  U.S.  from  Indonesia  and  Thailand. 
These  missions  will  focus  on  specific 
areas  which  are  of  interest  to  the  electric 
utilities  emd  government  agencies  of 
Thailand  and  Indonesia,  and  in  which 
American  companies  have  a  competitive 
advantage.  The  anticipated  project 
period  of  the  proposed  grant  is  24 
months  brom  the  effective  date  of  award. 

The  DOE  has  concluded  that  in 
accordance  with  10  CFR 
600.7(b)(2)(i)(A)  and  p)  that  the 
proposed  activity  is  necessary  for  the 
continuation  of  an  activity  recently 
funded  by  DOE  to  support  a  clean  coal 
technology  trade  mission  to  Thailand 
and  Indonesia.  Competition  for  this 
support  would  have  a  significant 
adverse  effect  on  the  activity.  Follow-on 
activities  to  capture  immediate  trade 
opportrmities  identified  by  the  past 
mission  would  be  jeopardized  by 
competition  for  support.  The  applicant 
has  exclusive  domestic  capability  to 
perform  the  activity  successfully,  based 
upon  unique  equipment,  proprietary 
data,  technical  expertise,  or  other  such 
unique  qualifications. 

The  estimated  cost  of  the  project  is 
$124,870  of  which  $100,000  will  be 
paid  for  by  DOE. 

Scott  ShefiBeld, 

Acting  Director.  Division  “B".  Office  of 
Placement  and  Administration. 

[FR  Doc.  93-18255  Filed  7-29-93;  8:45  ami 
MLUNO  CODE  MSO-OI-M 


Energy  Information  Administration 

Agency  Information  Collections  Under 
Review  by  the  Office  of  Management 
and  Budget 

AGENCY:  Energy  Information 
Administration,  DOE. 

ACTION:  Notice  of  request  submitted  for 
review  by  the  Office  of  Management  and 
Budget. 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L.  No. 
9&-511.  44  U.S.C.  3501  et  seq.).  The 
listing  does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act,  nor  management  and 
procurement  assistant  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection;  (2)  Collection  number(s);  (3) 
Current  OMB  docket  number  (if 
applicable);  (4)  Collection  title;  (5)  Type 
of  request,  e.g.,  new,  revision,  extension, 
or  reinstatement:  (6)  Frequency  of 
collection;  (7)  Response  obligation,  i.e., 
mandatory,  volimtary,  or  required  to 
obtain  or  retain  benefit;  (8)  Affected 
public;  (9)  An  estimate  of  the  number  of 
respondents  per  report  period;  (10)  An 
estimate  of  the  number  of  responses  per 
respondent  annually;  (11)  An  estimate 
of  l^e  average  hours  per  response;  (12) 
The  estimated  total  annual  respondent 
burden;  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents. 

DATES:  Comments  must  be  filed  on  or 
before  August  30, 1993.  If  you  anticipate 
that  you  will  be  submitting  comments 
but  find  it  difficult  to  do  so  within  the 
time  allowed  by  this  notice,  you  should 
advise  the  OMB  DOE  Desk  Officer  listed 
below  of  your  intention  to  do  so,  as  soon 
as  possible.  The  Desk  Officer  may  be 
telephoned  at  (202)  395-3084.  (Also, 
please  notify  the  EIA  contact  listed 
below.) 

ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  726  Jackson  Place  NW.. 
Washington,  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  AND  COPIES  OF 
RELEVANT  MATERIALS  CONTACT: 
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Jay  Casselberry,  Office  of  Statistical 
Standards,  (E^73),  Forrestal  Building, 
U.S.  Department  of  Energy,  Washington, 
DC  20585.  Mr.  Casselberry  may  be 
telephoned  at  (202)  254-5348. 
SUPPLEMENTARY  MFORMATION:  The 
energy  information  collection  submitted 
to  0MB  for  review  was: 

1.  Federal  Energy  Regulatory 
Commission 

2.  FERC-582 
3. 1902-0132 

4.  Oil,  Gas  and  Electric  Fees  and  Annual 
Charges 

5.  Extmsion 

6.  On  occasion 

7.  Mandatory 

8.  Businesses  or  other  for-profit;  Small 
businesses  or  organizations 

9. 179  respondents 
10. 1  response 

11.  4  hours  per  response 

12.  716  hours 

13.  The  FERC  requires  information  in 
order  to  assess  annual  charges  and  to 
review  requests  for  public  utilities  for 
waiver  from  annual  charges,  imposed 
under  authority  provided  in  the 
Independent  Offices  Appropriation 
Act  of  1952  and  the  Oiimibus 
Reconciliation  Act  of  1986. 

SUtulftry  AiithMrtly:  Section  2(a)  of  the 
Paperwork  Reduction  Act  of  1980,  (Pub.  L. 
No.  96-511),  which  amended  chapter  35  of 
title  44  United  States  Code  (See  44  U.S.C 
3506  (a)  and  (c)(1). 

Issued  In  Washington,  DC.  July  23, 1993. 
Yvonne  M.  Bisbop, 

Director,  Statistical  Standards.  Energy 
Information  Administration. 

(FR  Doc  93-18258  FUed  7-29-93;  8:45  am] 

BiUJNO  CODE 


Federal  Energy  Regulatory 
Commiesion 

[Dodm  No.  J093-13246T  New  Mexico-441 

Department  of  the  Interior,  Bureau  of 
Land  Management;  NGPA  Notice  of 
Determination  By  Juiisdictional 
Agency  Designating  Tight  Formation 

July  26, 1993 

Take  notice  that  on  July  22, 1993,  the 
United  States  Department  of  the 
Interior’s  Bureau  of  Land  Management 
(BLM)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 
§  271.703(cK3)  of  the  Commission’s 
regulations,  that  the  Gallup  and  Dakota 
Formations  in  a  portion  of  the  West 
Lindrith  Area  of  the  Lindrith  Gallup- 
Dakota  West  Pool  underlying  a  portion 
of  San  Juan  County,  New  Mexico, 
qualify  as  a  tight  formation  under 
section  107(b)  of  the  Natural  Gas  Policy 
Act  of  1978.  'Hie  area  of  application 


covers  approximately  10,240  acres,  all 
of  which  are  Jicarilla  Apache  Indian 
Reservation  Lands.  The  reconunended 
area  is  described  as  follows: 

Township  25  North.  Range  4  West 

Sections  15-22:  All 
Sections  27-34:  All 

’The  notice  of  determination  also 
contains  BLM’s  findings  that  the 
referenced  portion  of  the  Gallup  and 
Dakota  Formations  meets  the 
requirements  of  the  Commission’s 
regulations  set  forth  in  18  CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20526.  P«aons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Cadiell, 

Secretary. 

[FR  Doc.  93-18172  PUad  7-29-93;  8:45  am] 
BtUMO  CODE  W1T-«1-4I 


(Docket  No.  TQ93-1 1-63-000  and  TM  93- 
11-63-000] 

CamegM  Natural  Gaa  Co.;  Propoaad 
Changes  In  FERC  Gaa  Tariff 

July  26, 1993 

‘Take  notice  that  on  July  22, 1993, 
Carnegie  Natural  Gas  Company 
(Carnegie)  tendered  for  filing  ffie 
following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1: 

1st  Rev  Forty-Fourth  Revised  Sheet  No.  8 
1st  Rev  Forty-Fourth  Revised  Sheet  No.  9 

Carnegie  states  that  pursuant  to 
Sections  23  and  26  of  the  General  Terms 
and  Conditions  of  its  FERC  Gas  Tariff, 
it  is  filing  a  combined  Out-of-Cycle 
Purchas^  Gas  Adjustment  (PGA)  and 
Transportation  Cori  Adjustment  (TCA) 
to  reflect  changes  in  its  projected 
purdiased  gas  costs  an^rojected 
Account  No.  858  costs.  ’Ihe  proposed 
effective  date  of  the  tendered  tariff 
sheets  is  Jime  1, 1993. 

Carnegie  states  that  the  pro{>osed  rate 
changes  are  necessitated  by  the 
implementation  of  restructured  services 
pursuant  to  Order  No.  636  of  Texas 
Eastern  Transmission  Corporation 
(TETCO),  Carnegie’s  former  upstream 
pipeline  supplier,  effective  June  1, 1993. 
Carnegie  states  that  the  purpose  of  its 
filing  is  to  correct  Came^e’s  June  1993 
sales  rates  to  reflect  the  'TETCO  rates  in 
effect  as  of  Jime  1, 1993.  Carnegie 
further  states  that  rate  changes  reflected 


in  the  above  tariff  sheets  are  the  same 
rates  proposed  by  Carnegie  as  part  of 
Carnegie’s  compliance  filings  submitted 
in  Do^et  Nos.  TQ93-8-63-001,  et  al., 
which  were  rejected  by  the  Commission 
in  a  Letter  Order  dated  July  12, 1993. 

Carnegie  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  August  2, 1993. 

Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  ^mmission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 

LoisD.CadMU 

Secretary. 

[FR  Doc.  93-18173  Filed  7-29-93;  8:45  am) 
BOTJNQ  CODE  STir-SI-M 


[Docket  No.  TQ93-B-63-004  and  TM93-8- 
63-004] 

Cwwegle  Natursl  Gas  Co.;  Complianoe 
Filing 

July  26, 1993. 

Take  notice  that  on  July  22, 1993, 
Carnegie  Natural  Gas  Company 
("Carnegie”)  tendered  for  ming  the 
following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1: 

3rd  Sub  Forty-Fourth  Revised  Sheet  Na  8 
4th  Sub  Forty-Fourth  Revised  Sheet  No.  9 

'The  proposed  effective  date  of  these 
revised  tariff  sheets  is  Jime  1, 1993. 

Carnegie  states  that  it  is  filing  the 
above  tariff  sheets  in  compliance  with 
the  Letter  Order  dated  May  27, 1993, 
issued  by  the  Director  of  the  Office 
Pipeline  and  Producer  Regulation  in 
this  proceeding,  as  interpreted  by  the 
Director’s  subsequent  Letter  Order  dated 
July  12, 1993.  Carnegie  states  that,  as 
compared  to  Carnegie’s  original  April 
30, 1993  PGA  and  TCA  filing  in  this 
proceeding,  the  enclosed  tariff  ^eets 
reflect  a  PGA  demand  charge  decrease 
of  $0.3186  per  dth,  a  DCA  decrease  of 
$0.0105  per  dth,  and  a  decrease  in  the 
maximum  interruptible  sales  rate  under 
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Rate  Sdiadule  SEGSS  o£  $0.0105  per 
dth. 

Carnegie  states  that  copies  of  its  filing 
were  served  on  all  iurisdictionid 
customers  and  interested  state 
commissions. 

Any  perscm  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.. 
Washington,  DC  20426,  in  accordance 
with  18  CFR  385.211  of  the 
Commission’s  Rules  and  Regulations. 

All  such  protests  should  be  filed  on  or 
before  August  2, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  cm  file  with  the 
Commission  and  are  avail^le  for  public 
inspection  in  the  public  refisrence  room. 
Lois  D.  Cashrit, 

Secretary. 

[FR  Doc.  93-18174  Filed  7-29-93;  8:45  am] 
BILLMa  CODE  tMT-OI-M 


[Docliot  No.  EC9»-6-00q 

The  Cincinnati  Gaa  &  Electric  Co.  and 
PSI  Energy^  Inc.;  Filing 

July  26, 1993. 

Take  notice  that  on  July  26, 1993.  The 
Cincinnati  Gas  &  Electric  Co.  (CG&E), 

PSI  Energy,  bic.  (PSI).  Union  Light,  Heat 
&  PowOT  Co.,  and  Miami  Power  Corp. 
(collectively,  AppHcants)  filed  a 
response  to  a  letter  issued  on  July  23. 
1993  by  the  Director,  Division  of 
Opinions  and  Systems  Analysis  (July  23 
letter).  The  july  23  letter  requested  ^t 
the  Applicants  provide  further 
information  concerning  the  Applicants* 
amended  application  filed  with  the 
Commission  on  July  9, 1993. 

In  their  July  26, 1993  filing,  the 
Applicants  provide  further  information 
regarding,  irrter  alia,  the  nature  of 
Commission  authorization  that  the 
Applicants  request;  the  effect  of  the 
roistered  ku^^ng  company  structure  on 
merger  benefits  end  rates;  and  the 
parameters  of  the  Applicants’ 
commitment  to  hold  harmless  their 
wholesale  customers.  The  Applicants 
also  provide  affidavits  cooceniing:  (1) 
Savings  in  labor  and  non-labor 
administrative  and  general  costs;  (2) 
savings  in  production  and  capacity 
costs;  and  (3)  a  summary  of  the 
principles  that  the  Applicants  anticipate 
will  govern  the  allocation  of  merger 
savings  between  PSI  and  CGAE. 

Any  person  de»ring  to  be  heard  or  to 
protest  the  above  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 


825  North  Capital  Street,  NE., 
Washington,  DC  20436,  in  acomdanca 
with  18  CFR  385.211  and  385.214.  All 
such  motions  at  coramoits  should  bo 
filed  (m  or  b^ore  August  2, 1993. 
Copiee  of  this  filing  are  on  file  and  are 
availaUe  for  public  irrspectioB. 

Lois  P.  Csdielt, 

Secretary. 

[FR  Doc.  93-18171  Filed  7-29-93;  8:45  era) 
BNJJNO  cooe  tm-ot-M 


[ProlMtNo.2590-00Cq 

ConsoOdatad  Water  Power  Co.; 
Authorization  tor  Continued  Pro)act 
Operation 

)uly  26. 1993. 

On  June  26. 1991,  Consolidated  Water 
Power  Company,  licensee  for  the 
Wisconsin  River  Diversion  Project  No. 
2590,  filed  an  application  for  a  new  or 
subsequent  license  pursuant  to  the 
Federal  Power  Act  (FP  A)  and  the 
Commission’s  regulations  thereimder. 
Project  No.  2590  is  located  on  the 
Wisconsin  River  in  Portage  County, 
Wisconsin. 

The  license  for  Project  No.  2590  was 
issued  for  a  period  ending  June  30, 

1993.  Section  15  (a)(1)  of  the  FPA,  16 
U.S.C.  808(a)(1),  requires  the 
Commission,  at  die  expiration  of  a 
license  term,  to  issue  from  year  to  year 
an  annual  license  to  the  then  licensee 
under  the  terms  and  conditions  of  the 
prior  license  until  a  new  license  is 
issued,  or  the  project  is  otherwise 
disposed  of  as  provided  in  section  15  or 
any  other  applicable  section  of  the  FPA. 
If  the  project’s  prior  license  vraived  the 
applicability  of  section  15  of  the  FPA, 
tl^,  based  on  section  9(b)  of  the 
Administrative  Procedure  Ad.  5  U.S.C 
558(c).  and  as  set  forth  at  18  CFR 
16.21(a).  if  the  licensee  of  such  projed 
has  filed  an  applicdion  for  a  subsequent 
license,  the  licensee  may  continue  to 
operate  the  projed  in  accordance  with 
the  terms  and  conditions  of  the  license 
after  the  minor  or  minor  part  license 
expires,  until  the  Commission  acts  on 
its  application.  If  the  licensee  of  sudi  a 
proj^  has  not  filed  an  application  for 
a  subsemimt  license,  then  it  may  be 
required,  pursuant  to  18  CFR  16.21(b), 
to  continue  projed  operations  luitil  the 
Commission  issues  someone  else  a 
license  for  the  projed  or  otherwise 
orders  disposition  of  the  projed. 

If  the  projed  is  subjed  to  eection  15 
of  the  FPA,  notice  is  hereby  given  that 
an  annual  license  for  Projed  No.  2590 
is  issued  to  Consolidated  Water  Power 
Company  fora  period  effoctive  July  1, 
1993,  through  June  30, 1994,  oruntil  the 
issuance  of  a  new  licrase  for  the  projed 


or  other  dispoeiticm  under  the  FPA. 
whichevor  cornea  first.  If  issuance  d  e 
new  license  (or  other  dispoeition)  does 
not  take  plara  on  or  before  June  30, 
1994,  notice  is  hereby  given  that, 

fiursuant  ta  18  CFR  16.18(d.  an  annual 
icense  under  section  15(aKl)  of  the 
FPA  is  renewed  automatirally  without 
further  order  or  notice  by  Commission, 
unless  the  Commission  ordm 
otherwise. 

If  the  pro^d  is  not  subjed  to  section 
15  of  the  FPA,  notice  is  herdiy  given 
that  Consolidated  Water  Power 
CcKBpany  it  authorized  to  continue 
operation  of  the  Wisconsin  River 
Diversion  Preyed  No.  2590  until  such 
time  as  the  Commissian  ads  on  its 
application  for  subsequent  hcrase. 

Leii  D.  CasIwO, 

Secretary. 

IFR  Doc  93-18179  Filed  7-29-93;  8:45  am] 
BiUMO  COOC  Sr«7-01-«» 


[Project  No.  2368-0(Mq 

Maine  Public  Service  Co.; 

Authorization  for  Continued  Project 
Operation 

July  26, 1993. 

On  Jvme  27, 1991,  Maine  Public 
Service  Company,  licensee  for  the 
Millinocket  Projed  No.  2366,  filed  an 
application  fat  a  new  or  subsequent 
license  pursuant  to  the  Federal  Pofwer 
Ad  (FPA)  and  the  Commission’s 
regulations  thereunder.  Project  No.  2366 
is  located  on  Millinocket  Stream  in 
Piscataquis  Coimty,  Maine. 

The  license  for  Projed  No.  2366  was 
issued  for  a  period  ending  June  30, 

1992.  Section  15(a)(1)  of  this  FPA,  16 
U.S.C  808(aKl).  requires  the 
Commission,  at  the  expiration  of  a 
license  term,  to  issue  from  year  to  year 
an  annual  license  to  the  t)ien  licensee 
under  the  terms  and  conditkms  of  t)m 
prior  license  until  a  new  license  is 
issued,  or  the  projed  is  otherwise 
disposed  of  as  provided  in  section  15  or 
any  other  applicable  section  of  the  FPA. 
If  the  projed’s  prior  license  waived  the 
applicability  of  Section  15  of  the  FPA, 
then,  based  on  section  9(b]  of  the 
Administrative  Procedure  Ad.  5  U.SXL 
558(c),  and  as  set  forth  at  18  CFR 
16.21(a).  if  the  licensee  of  such  projed 
has  filed  an  application  for  a  subsequent 
license,  the  licensee  may  continue  to 
operate  the  projed  in  accordance  with 
the  terms  and  conditions  of  the  Hcense 
after  the  minor  or  minor  part  license 
expires,  until  the  Commission  acts  on 
its  application.  If  the  licensee  of  sneh  a 
projed  has  not  filed  an  appHcation  for 
a  subsequent  license,  then  it  may  be 
required,  pursuant  to  18  CFR  16.Zl(b), 
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to  continue  project  operations  until  the 
Commission  issues  someone  else  a 
license  for  the  project  or  otherwise 
orders  disposition  of  the  project. 

If  the  project  is  subject  to  section  15 
of  the  FPA,  notice  is  hereby  given  that 
an  annual  license  for  Project  No.  2366 
is  issued  to  Maine  Public  Service 
Company  for  a  period  effective  July  1, 
1992,  through  June  30, 1993,  or  until  the 
issuance  of  a  new  license  for  the  project 
or  other  disposition  under  the  FPA, 
whichever  comes  first.  Notice  is  hereby 
given  that,  pursuant  to  18  CFR  16.18(c), 
an  annual  license  vmder  section  15(a)(1) 
of  the  FPA  is  renewed  automatically 
without  further  order  or  notice  by  the 
Commission,  unless  the  Commission 
orders  otherwise. 

If  the  project  is  not  subject  to  section 
15  of  the  FPA,  notice  is  hereby  given 
that  Maine  Public  Service  Company  is 
authorized  to  continue  operation  of  the 
Millinocket  Project  No.  2366  until  such 
time  as  the  Commission  acts  on  its 
application  for  subsequent  license. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  93-18180  Filed  7-29-93;  8:45  am) 
BiUJNG  cooe  1717-01-M 


[ProjM:!  No.  2536-000] 

Niagara  of  Wisconsin  Paper  Corp.; 
Authorization  for  Continued  Project 
Operation 

July  26. 1993. 

On  June  26. 1991,  Niagara  of 
Wisconsin  Paper  Corporation,  licensee 
for  the  Little  ^innesec  Falls  Project 
No.  2536,  filed  an  application  for  a  new 
or  subsequent  license  pursuant  to  the 
Federal  Power  Act  (FPA)  and  the 
Commission’s  regulations  thereimder. 
Project  No.  2536  is  located  on  the 
Menominee  River  in  Marinette  County, 
Wisconsin  and  Dickinson  County, 
Michigan. 

The  license  for  Project  No.  2536  was 
issued  for  a  period  ending  June  30, 

1993.  -Section  15(a)(1)  of  the  FPA,  16 
U.S.C.  808(a)(1).  requires  the 
Commission,  at  the  expiration  of  a 
license  term,  to  issue  from  year  to  year 
an  annual  license  to  the  then  licensee 
under  the  terms  and  conditions  of  the 
prior  license  until  a  new  license  is 
issued,  or  the  project  is  otherwise 
disposed  of  as  provided  in  section  15  or 
any  other  applicable  section  of  the  FPA. 
If  the  project’s  prior  license  waived  the 
applicability  of  section  15  of  the  FPA, 
then,  based  on  section  9(b)  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
558(c).  and  as  set  forth  at  18  CFR 
16.21(a).  if  the  licensee  of  such  project 
has  filed  an  application  for  a  subsequent 


license,  the  licensee  may  continue  to 
operate  the  project  in  accordance  with 
the  terms  and  conditions  of  the  license 
after  the  minor  or  minor  part  license 
expires,  until  the  Commission  acts  on 
its  application.  If  the  licensee  of  such  a 
project  has  not  filed  an  application  for 
a  subsequent  license,  then  it  may  be 
required,  pursuant  to  18  CFR  16.21(b), 
to  continue  project  operations  until  the 
Commission  issues  someone  else  a 
license  for  the  project  or  otherwise 
orders  disposition  of  the  project. 

If  the  project  is  subject  to  section  15 
of  the  FPA.  notice  is  hereby  given  that 
an  annual  license  for  Project  No.  2536 
is  issued  to  Niagara  of  Wisconsin  Paper 
Corporation  for  a  period  effective  July  1, 

1993,  through  June  30. 1994,  or  until  the 
issuance  of  a  new  license  for  the  project 
or  other  disposition  tinder  the  FPA, 
whichever  comes  first.  If  issuance  of  a 
new  license  (or  other  disposition)  does 
not  take  place  on  or  before  June  30, 

1994,  notice  is  hereby  given  that, 
pursuant  to  18  CFR  16.18(c),  an  annual 
license  under  section  15(a)(1)  of  the 
FPA  is  renewed  automatically  without 
further  order  or  notice  by  the 
Commission,  unless  the  Commission 
orders  otherwise. 

If  the  project  is  not  subject  to  section 
15  of  the  FPA,  notice  is  hereby  given 
that  Niagara  of  Wisconsin  Paper 
Corporation  is  authorized  to  continue 
operation  of  the  Little  Quinnesec  Falls 
Project  No.  2536  until  such  time  as  the 
Commission  acts  on  its  application  for 
subsequent  license. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  93-18177  Filed  7-29-93;  8:45  ami 
BtUJNO  COOE  S717-01-M 


[Project  No.  2711-000] 

Northern  States  Power  Co.; 
Authorization  for  Continued  Project 
Operation 

July  26, 1993. 

On  March  27. 1991,  Northern  States 
Power  Company,  licensee  for  the  Trego 
Project  No.  2711,  filed  an  application  for 
a  new  or  subsequent  license  pursuant  to 
the  Federal  Power  Act  (FPA)  and  the 
Commission’s  regulations  thereunder. 
Project  No.  2711  is  located  on  the 
Namekagon  River  in  Washburn  County, 
Wisconsin. 

The  license  for  Project  Na  2711  was 
issued  for  a  period  ending  March  31, 
1993.  Section  15(a)(1)  of  &e  FPA,  16 
U.S.C.  808(a)(1),  requires  the 
Commission,  at  the  expiration  of  a 
license  term,  to  issue  from  year  to  year 
an  annual  license  to  the  then  licensee 
under  the  terms  and  conditions  of  the 


prior  license  until  a  new  license  is 
issued,  or  the  project  is  otherwise 
disposed  of  as  provided  in  section  15  or 
any  other  applicable  section  of  the  FPA. 
If  the  project’s  prior  license  waived  the 
applicability  of  section  15  of  the  FPA. 
then,  based  on  section  9(b)  of  the 
Administrative  Procedure  Act.  5  U.S.C 
558(c),  and  as  set  forth  at  18  QR 
16.21(a),  if  the  licensee  of  such  project 
has  filed  an  application  for  a  subsequent 
license,  the  licensee  may  continue  to 
operate  the  project  in  accordance  with 
the  terms  and  conditions  of  the  license 
after  the  minor  or  minor  part  license 
expires,  imtil  the  Commission  acts  on 
its  application.  If  the  licensee  of  such  a 
project  has  not  filed  an  application  for 
a  subsequent  license,  then  it  may  be 
required,  pursuant  to  18  CFR  16.21(b), 
to  continue  project  operations  until  the 
Commission  issues  someone  else  a 
license  for  the  project  or  otherwise 
orders  disposition  of  the  project. 

If  the  project  is  subject  to  section  15 
of  the  FPA,  notice  is  hereby  given  that 
an  annual  license  for  Project  No.  2711 
is  issued  to  Northern  States  Power 
Company  for  a  period  effective  April  1, 
1993,  through  March  31, 1994,  or  until 
the  issuance  of  a  new  license  for  the 
project  or  other  disposition  under  the 
FPA,  whichever  comes  first.  If  issuance 
of  a  new  licens^  (or  other  disposition) 
does  not  take  place  on  or  before  Mardi 
31, 1994,  notice  is  hereby  given  that, 

ursuant  to  18  CFR  16.18(c),  an  annual 

cense  under  section  15(a)(1)  of  the 
FPA  is  renewed  automatically  without 
further  order  or  notice  by  the 
Commission,  unless  the  Commission 
orders  otherwise. 

If  the  project  is  not  subject  to  section 
15  of  the  FPA,  notice  is  hereby  given 
that  Northern  States  Power  Company  is 
authorized  to  continue  operation  of  the 
Trego  Project  No.  2711  until  such  time 
as  the  Commission  acts  on  its 
application  for  subsequent  license. 

Lois  D.  Casl^U, 

Secretary. 

[FR  Doc.  93-18178  Filed  7-29-93;  8:45  am] 

BIUINO  COOE  S717-01-II 


[ProjMt  No.  1651-000] 

Swift  CrMk  Power  Company,  Inc.; 
Authorization  for  Continued  Project 
Operation 

July  26. 1993. 

On  November  29, 1990,  Swift  Creek 
Power  Company,  Inc.,  licensee  for  the 
Swift  Creek  Project  No.  1651,  filed  an 
application  for  a  new  or  subsequent 
license  pursuant  to  the  Federal  Power 
Act  (FPA)  and  the  Commission’s 
regulations  thereunder.  Project  No.  1651 
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is  located  od  Creak  and  Salt 
River  in  Linadn  Cotuxty.  Wyoaing. 

The  license  for  Project  No.  1651  was 
issued  for  a  period  ending  November  30, 

1992.  Section  15(a)(1)  of  the  FPA,  16 
U.S.C.  808(a)(1),  requites  the 
Commission,  at  the  expiration  of  a 
license  term,  to  issue  from  year  to  year 
an  annual  license  to  the  th«i  licensee 
imder  the  terms  and  conditions  of  the 
prior  license  until  a  new  license  is 
issued,  as  the  project  is  oth^wise 
diqK)sed  of  as  (Nrovided  in  section  IS  or 
any  other  applicable  section  of  the  FPA. 
If  the  project’s  prior  license  waived  the 
applicdnlity  of  section  15  of  the  FPA, 
then,  based  on  section  9(b)  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
558(c),  and  as  set  forth  at  18  CFR 
16.21(a),  if  the  licensee  ofsuch  project 
has  hied  an  application  for  a  subsequent 
license.ihe  licensee  may  continue  to 
operate  the  project  in  accordance  with 
the  terms  and  conditions  of  the  license 
after  the  minor  or  minor  part  license 
expires,  until  the  Commission  acts  on 
its  application.  If  the  licensee  of  such  a 
project  has  not  filed  an  application  for 
a  subsequent  license,  then  it  may  be 
required,  pursuant  to  18  CFR  16.21(b), 
to  continue  project  operations  until  the 
Commission  issues  someone  else  a 
license  for  the  project  or  otherwise 
orders  disposition  of  the  project. 

If  the  project  is  subject  to  section  15 
of  the  FPA,  notice  is  hereby  given  that 
an  annual  license  for  Project  No.  1651 
is  issued  to  Swift  Creek  Power 
Company,  Inc.,  for  a  period  effective 
December  1, 1992,  through  November 
30. 1993,  or  until  the  issuance  of  a  new 
license  for  the  project  or  other 
disposition  under  the  FPA,  whichever 
comes  first.  If  issuance  of  a  new  license 
(or  other  disposition)  does  take 
place  on  or  ^fore  November  30, 1993, 
notice  is  hereby  given  that,  pursuant  to 
18  CFR  16.18(c),  an  annual  license 
under  section  15(a)(1)  of  the  FPA  is 
renewed  autxxnatically  without  ftirther 
order  or  notice  by  the  Commissicm, 
unless  the  Commission  orders 
otherwise. 

If  the  project  is  not  subject  to  section 
15  of  the  FPA,  notice  is  hereby  given 
that  Swift  Creek  Power  Company,  Inc.  is 
authorized  to  continue  operatimr  of  the 
Swift  Creek  Project  No.  1651  until  such 
time  as  the  Commission  acts  on  its 
application  for  subsequent  license. 

Lois  D.  Casksll, 

Secretary. 

[FR  Doc.  93-18175  Filed  7-29-93;  8:45  am) 
BiujNQ  cooc  mr-n-m 


[Project  N<k  2964-0001 

Wisconsin  Elsctric  Powsr  €04 
Authorizatioo  for  Continued  Protect 
Operation 

July  26. 1993. 

Qfi  June  20, 1991,  Wisconsin  Electric 
Power  Company,  licensee  for  die  ChaQc 
Hill  Project  No.  2394,  filed  an 
application  for  a  new  or  subsequent 
license  pursuant  to  the  Federal  Power 
Act  (FPA)  and  the  Commission’s 
regulations  thereunder.  Project  Na  2394 
is  located  on  the  Menominee  River  in 
Menominee  County,  Michigan  and 
Marinette  County,  Wisconsin. 

The  licmise  for  Project  No.  2394  was 
issued  for  a  period  ending  Jime  30, 

1993.  Section  15(a)(1)  of  the  FPA,  16 
U.S.C.  808(a)(1),  requires  the 
Commission,  at  the  expiration  of  a 
license  term,  to  issue  horn  year  to  year 
an  annual  license  to  the  then  licensee 
under  the  terms  and  conditions  of  the 
prior  license  until  a  new  license  is 
issued,  or  the  project  is  otherwise 
disposed  of  as  provided  in  section  15  or 
any  other  applicable  section  of  the  FPA. 
If  the  project’s  prior  license  waived  the 
applicability  of  section  15  of  the  FPA, 
then,  based  on  section  9(b)  of  the 
Administrative  Procedure  Act,  5  U.SC 
558(c),  and  as  set  forth  at  18  CFH 
16.21(a).  if  the  licensee  olsuch  project 
has  filed  an  application  for  a  subsequent 
license,  the  licensee  may  continue  to 
operate  the  project  in  accordance  with 
the  terms  and  conditions  of  the  license 
after  the  minor  or  minor  part  license 
expires,  until  die  Conunissimi  acts  on 
its  application.  If  the  licensee  of  such  a 
project  has  not  filed  an  application  for 
a  subsequent  license,  then  it  may  be 
required,  pursuant  to  18  CFR  16.21(b>, 
to  continue  pn^ect  operations  until  the 
Commission  issues  someone  ^se  a 
license  for  the  project  or  otherwise 
orders  disposition  of  the  project. 

If  the  project  is  subject  to  section  15 
of  the  FPA.  notice  is  hereby  given  that 
an  annual  license  for  Project  No.  2394 
is  issued  to  Wisconsin  Electric  Power 
Company  for  a  period  elective  July  1, 

1993,  through  June  30, 1994,  or  imtil  the 
issuance  of  a  new  license  for  the  project 
or  other  disposition  under  the  FPA. 
whichever  comes  first.  If  issuance  of  a 
new  license  (or  other  disposition)  does 
not  take  place  on  or  before  June  30, 

1994,  notice  is  hereby  gjven  that, 
pursuant  to  18  CFR  16.I8(cJ.  an  annual 
license  under  section  15(a)(1)  of  the 
FPA  is  renewed  automatically  without 
further  order  or  notice  by  the 
Commission,  unless  the  Commission 
orders  otherwise. 

If  the  project  is  not  subject  to  section 
15  of  the  FPA,  notice  is  hereby  given 


that  Wisconsin  Electric  Power  Company 
is  authorized  to  continue  operation  of 
the  Qielk  HiU  Project  No.  2394  until 
snch  time  as  die  Commisaion  acts  am  its 
application  for  subsequent  license. 
LoisD.CaslMU. 

Secretary. 

[FR  Doc  93-18176  Pded  7-29-93;  8:45  ami 
BIUJMQ  cooc  t717-01-M 


[Project  No.  710-000  Wleconein) 

Wiaconain  Poww  and  Light  Co.r 
Mooting 

July  26, 1993. 

a.  Date  and  Time  (^Meeting:  August  16. 
1993  at  10a.ni. 

b.  IHace:  First  Floor  Auditorium, 

Wisconsia  State  Historical  Society,  816  State 
Street,  Madison.  Wiscoasin. 

c.  FERC  Contacts:  James  T.  Griffin  (202) 
219-2799;  Ed  Lee  (202)  219-2809 

d.  Purpose  e/  the  Meeting:  Tbe  Federal 
Energy  Regulatory  Commissioa,  the  Advisory 
Council  on  Historic  Preservation,  and  the 
WisconsiB  State  Historic  Presravation  Officer 
intend  to  execute  a  Statewide  Programmatic 
Agreement  for  the  Management  of  properties 
listed  on  or  eligible  for  listing  on  tte  ftationel 
Register  of  Historic  Places  that  may  be 
affected  by  issuing  new  licenses  to  existing 
hydroelectric  projects  in  the  State  of 
Wisconsin.  A  draft  Programmatic  Agreement 
has  been  developed  by  these  three  parties 
and  provided  to  other  interested  p^ies  for 
their  conunenL  At  this  meeting,  participants 
will  be  afforded  foe  oppoitimity  to  ask 
questions  and  present  comments,  concerns, 
and  observations  about  the  draft 
Programmatic  Agreement  prior  to  its  being 
finalized  for  execution. 

e.  Proposed  Agenda:  (1)  Discussion  of  the 
draft  Programmatic  Agreement. 

f.  All  local,  state  and  Federal  agencies, 
licensees,  Indian  Tribes,  and  interested 
parties,  are  hereby  invited  to  attend  this 
meeting  as  participants.  Questions  should  be 
directed  to  Messrs.  Griffin  and  Lee  at  the 
munbers  listed  above. 

Lois  D.  Ceshell, 

Secretary. 

[FR  Doc.  93-18213  Filed  07-29-93;  8:45  amj 
BHJJNQ  COOC  crrr-oi-a 


[Rate  Ordnr  No.  SEPA-31] 

Southftastftm  PotMer  Administration; 
GeorgUhAlatMma-South  Carolina 
Systam  of  Projecla 

AGENCY:  Southeastern  Poww 
Administration  (Southeastern),  DOE. 
ACTION:  Notice. 

SUMMARY:  On  July  22, 1993,  the  Acting 
Assistant  Secretary,  Energy  Efficiency 
and  Renewable  Energy,  confirmed  and 
approved,  on  an  interim  basis,  thirteen 
replacement  Rate  Schedules,  GA-l-D, 
GA-2-Dv  GA-3-C.  GU-1-D>  ALA-l-H, 
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ALA-3-D,  MISS-l-H,  MISS-2-D,  SC- 
3^C,  SC“4~B,  CAR“3“C,  SCE<— 2~C,  and 
GAMF-3-B  for  Georgia-Alabama-South 
Carolina  Projects’  power.  The  rates  were 
approved  on  an  interim  basis  through 
September  30, 1998,  and  are  subject  to 
confirmation  and  approval  by  the 
Federal  Energy  Regulatory  Commission 
on  a  final  basis. 

DATES:  Approval  of  rates  on  an  interim 
basis  is  efiective  on  October  1, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leon  Jourolmon,  Director.  Power 
Marketing  Division.  Southeastern 
Power  Administration.  Department  of 
Energy.  Samuel  Elbert  Building. 
Elberton.  Georgia.  30635. 

Rodney  L.  Adelman.  WDC.  Director. 
Washington  Liaison  Office.  Forrestal 
Building.  1000  Independence  Ave.. 
SW..  Washington.  DC  20585. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Energy  Regulatory  Commission 
by  Orders  issued  April  13. 1991.  and 
September  30. 1991.  in  Docket  No. 
EF90-3011-000  and  001  confirmed  and 
approved  Wholesale  Power  Rate 
Schedules  GA— l^C.  GA— 2^C.  GA— 3— C. 
GU-l-D.  ALA-l-G.  ALA-3-C.  MISS- 
1-G.  MISS-2-C.  SC-3-B.  SC-4-A.  SC- 
5-A.  CAR-3-B.  CAR-4-A.  SCE-2-B. 
SCE-4-A.  and  GAMF-3-B  through 
September  30. 1993.  Rate  Schedules 
GA-l-D.  GA-2-D.  GA-3-C.  ALA-3-D. 
MISS-2-D.  GU-l-D.  ALA-l-H.  MISS- 

1- H.  SC-4-B.  SC-3-C.  CAR-3-C.  SCE- 

2- C.  and  GAMF-3-B  replace  these 
schedules. 

Issued  in  Washington,  DC,  July  22. 1993. 
Robert  L.  San  Martin, 

Acting  Assistant  Secretary. 

Order  Confirming  and  Approving 
Power  Rates  on  an  Interim  Basis 

In  the  Matter  of  Southeastern  Power 
Administration — Georgia-Alabama-South 
Carolina  Projects’  Power  Rates. 

Pursuant  to  Sections  302(a)  and 
301(b)  of  the  Department  of  Energy 
Organization  Act,  Public  Law  95-91,  the 
functions  of  the  Secretary  of  the  Interior 
and  the  Federal  Power  Commission 
tmder  section  5  of  the  Flood  Control  Act 
of  1944, 16  U.S.C.  825s,  relating  to  the 
Southeastern  Power  Administration 
(Southeastern)  were  transferred  to  and 
vested  in  the  Secretary  of  Energy.  By 
Amendment  No.  2  to  Delegation  Order 
No.  0204-108,  efiective  August  23, 

1991,  56  FR  41835,  the  Secreta^  of 
Energy  delegated  to  the  Administrator 
the  authority  to  develop  power  and 
transmission  rates,  and  delegated  to  the 
Assistant  Secretary  Conservation  and 
Renewable  Energy  the  authority  to 
confirm,  approve,  and  place  in  effect 
such  rates  on  an  interim  basis  and 


delegated  to  the  Federal  Energy 
Regulatory  Commission  the  authority  to 
confirm  and  approve  on  a  final  basis  or 
to  disapprove  rates  developed  by  the 
Administrator  under  the  delegation.  The 
Office  of  the  AS/CE  was  subsequently 
redesignated  as  the  Assistant  Secretary 
for  Energy  Efficiency  and  Renewable 
Energy  by  the  Secretary  of  Energy  on 
Mait^  3, 1993. 

Alternative  two  proposed  a  two  tier 
rate.  The  first  tier  is  an  extension  of 
current  rates  for  five  years.  The  second, 
higher  tier,  would  automatically  go  into 
effect  when  the  Russell  pumping  imits 
are  declared  commercially  operable 
during  the  5  year  period. 

All  comments  were  evaluated  by 
Southeastern.  Six  substantive  comments 
are  address  below. 

Comment  1 

Given  the  uncertainty  surrounding  the 
date  that  the  pumping  units  will  become 
commercially  operable,  extend  the 
modified  rate  in  alternative  one  for  five 
years  instead  of  three. 

Response 

Most  of  the  comments  supported 
extending  the  three  year  rate  for  a 
period  of  five  years.  Southeastern  agrees 
with  our  preference  customers.  We  are 
extending  the  existing  capacity  and 
energy  rates  for  five  years.  • 

Comment  2 

Support  for  the  proposed  rates  is 
conditioned  upon  the  current 
allocations  of  SEPA  capacity  and  energy 
to  SEPA’s  customers  in  the  Georgia- 
Alabama-South  Carolina  System. 

Response 

The  allocation  of  power  is  a  Power 
Marketing  Policy  issue  and  is  not 
addressed  in  the  rate  filing. 

Comment  3 

How  will  the  rates  be  modified  when 
the  Richard  B.  Russell  pumping  units 
become  commercially  operable? 

Response 

Southeastern  has  contract  agreements 
with  each  of  our  customers  that  allow  us 
to  raise  rates  on  October  1st  of  any  year. 
When  the  units  are  declared 
commercially  operable,  we  will  initiate 
a  rate  adjustment  to  be  effective  the  next 
feasible  October  1st  to  begin  recovering 
the  costs.  For  example,  if  the  units 
became  commercially  operable  in 
Augmt,  it  would  not  be  feasible  to 
prepare  a  final  rate  study  before  October 
of  the  following  year. 

Comment  4 

Has  Southeastern  given  any 
consideration  to  not  collecting  the 


tandem  charge  fix)m  those  customers 
that  were  providing  their  own 
transmission? 

Response 

Southeastern  established  the  tandem 
rate  on  October  1, 1985.  The  tandem 
rate  was  established  to  recover  the  cost 
of  wheeling  power  to  customers  in 
Florida  and  Mississippi.  Charging 
customers  in  Florida  and  Mississippi 
the  cost  of  wheeling  power  across 
multiple  transmission  systems  would 
result  in  very  high  transmission  charges 
to  these  customers.  The  tandem 
transmission  charge  was  established  as 
an  equitable  means  of  sharing  these 
costs. 

Comment  5 

Will  the  tandem  wheeling  charge 
decrease  fix)m  $.20  per  KW  to  $.17  per 
KW  for  both  Proposals? 

Response 

Yes.  We  have  a  better  estimate  of  the 
transmission  costs  associated  with 
completing  the  AEG  West  Point 
transmission  line.  The  costs  are  lower 
than  estimated  in  the  previous  rate 
filing  which  allows  us  to  decrease  the 
tandem  wheeling  rate. 

Comment  6 

Explain  the  $.18  per  KW  wheeling 
charge  included  in  the  second  tier  of 
Proposal  Two. 

Response 

The  increase  accounts  for  the  added 
capacity  of  the  Richard  B.  Russell 
pumping  units. 

Discussion 

System  Repayment 

An  examination  of  Southeastern’s 
system  power  repayment  study, 
prepared  in  May  1993,  for  the  Georgia- 
Alabama-South  Carolina  System  of 
Projects,  reveals  that  over  ffie  5-year  rate 
review  period,  current  revenues  are 
adequate  to  repay  all  system  power 
costs  within  their  repayment  life.  ’The 
Administrator  of  Southeastern  has 
certified  that  the  rates  are  consistent 
with  applicable  law  and  that  they  are 
the  lowest  possible  rates  to  consumers 
consistent  with  sound  business 
principles. 

Environmental  Impact 

Southeastern  has  reviewed  the 
possible  environmental  impacts  of  the 
rate  adjustment  imder  consideration  and 
has  concluded  with  Departmental 
concurrence  that,  because  the  increased 
rates  would  not  significantly  affect  the 
quality  of  the  human  environment 
within  the  meaning  of  the  National 
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Environmental  Policy  Act  of  1969,  the 
proposed  action  is  not  a  major  Federal 
action  for  which  preparation  of  an 
Environmental  Impact  Statement  is 
required. 

Availability  of  Information 

Information  regarding  these  rates, 
including  studies,  and  other  supporting 
materials  is  available  for  public  review 
in  the  offices  of  Southeastern  Power 
Administration,  Samuel  Elbert  Building, 
Elberton,  Georgia  30635,  and  in  the 
Washington  Liaison  Office.  James 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585. 

Submission  to  the  Federal  Energy 
Regulatory  Commission 

The  rates  hereinafter  confirmed  and 
approved  on  an  interim  basis,  together 
with  supporting  documents,  will  be 
submitted  promptly  to  the  Federal 
Energy  Regulatory  Commission  for 
confirmation  and  approval  on  a  final 
basis  for  a  period  beginning  October  1, 
1993,  and  ending  no  later  ^an 
September  30, 1998. 

Order 

In  view  of  the  foregoing  and  pursuant 
to  the  authority  delegated  to  me  by  the 
Secretary  of  Energy,  I  hereby  confirm 
and  approve  on  an  interim  basis, 
effective  October  1, 1993,  attached 
Wholesale  Power  Rate  Schedules  GA  1- 
D.  GA-2-D.  GA-3-C,  GU-l-D,  ALA-1- 
H,  ALA-3-D.  MISS-l-H,  MISS-2-D, 
SG~3~C,  SC— 4— B,  CAR— 3— C,  SCE^2— C, 
and  GAMF-3-B.  The  rate  schedules 
shall  remain  in  effect  on  an  interim 
basis  through  September  30, 1998, 
unless  such  period  is  extended  or  until 
the  Federal  ^ergy  Regulatory 
Commission  confirms  and  approves 
them  or  substitute  rate  schedules  on  a 
final  basis. 


Georgia-Alabama-South  Carolina 
System  Rates 


Rate  schedule 

Present 

1 

j 

Pro¬ 
posed 
Oct.  1, 
1993- 

1 

1  1998 

GA-1-0: 

1 

C€^>adty  ($/KW/ 

MO)  . 

2.67 

2.67 

Energy  (Mills/ 

KWH) . 

7.21 

7.21 

Transmission  ($/ 

KW/MO)  . 

(0.10) ; 

1  0.00 

Tandem  Trans¬ 
mission  ($/KW/ 
MO) . 

1  0.20 

i 

0.17 

GAr-2— D; 

Capacity  ($/KW/ 
MO) . 

1 

i  2.67 

1  2.67 

Georgia-Alabama-South  Carolina 
System  Rates— Continued 


Rate  schedule 

Present 

Pro¬ 
posed 
Oct  1, 
1993- 

1998 

Energy  (MiHs/ 

KWH) . 

7.21 

7.21 

Transmission  ($/ 
KW/MO)  . 

(0.10) 

0.00 

Tandem  Trans¬ 
mission  ($/KW/ 
MO) . 

0.20 

0.17 

GA-e-C: 

Capacity  ($/KW/ 
MO)  . 

2.67 

2.67 

Energy  (MiHs/ 

KWH) . 

7.21 

7.21 

Transmission  ($/ 
KW/MO)  . 

3.19 

3.29 

Tarnlem  Trans¬ 
mission  ($/KW/ 
MO)  . 

0.20 

0.17 

ALA-S-D: 

Capacity  ($/KW/ 
MO) . 

2.67 

2.67 

Energy  (MiHs/ 
KWH) . 

7.21 

7.21 

•s 

1.73 

Transmission  ($/ 
KW/MO)  . 

1.63 

Tandem  Trans¬ 
mission  ($/KW/ 
MO) . 

0.20 

0.17 

MISS-2-D: 

Capacity  ($/KW/ 
MO)  . 

2.67 

2.67 

Energy  (Mills/ 
KWH) . 

7.21 

7.21 

Transmission  ($/ 
KW/MO)  . 

1.22 

1.32 

Tandem  Trans¬ 
mission  (S/KW/ 
MO)  . 

0.20 

0.17 

GU-1-0: 

Capacity  ($/KW/ 
MO)  . 

2.67 

2.67 

Energy  (MiHs/ 
KWH) . 

7.21 

7.21 

Transmission  ($/ 
KW/MO)  . 

1.62 

1.72 

Tandem  Trans¬ 
mission  ($/KW/ 
MO)  . 

0.20 

0.17 

ALA-1-H: 

Capacity  ($/KW/ 
MO)  . 

2.26 

2.67 

Energy  (Mills/ 
KWH) . 

7.21 

7.21 

Transmission  ($/ 
KW/MO)  . 

(0.10) 

0.00 

Tandem  Trans¬ 
mission  ($/KW/ 
MO) . 

0.20 

0.17 

MISS-l-H: 

Capacity  ($4<W/ 
MO) . 

2.26 

2.26 

Energy  (MiHs/ 
KWH) . 

7.21 

7.21 

Trar^smission  ($/ 
KW/MO)  . 

0.87 

0.97 

Georgia-Alabama-South  Carolina 
System  Rates— Continued 


Rate  schedule 

Present 

Pro¬ 
posed 
0^  1, 
1993- 

1998 

Tandem  Trans¬ 
mission  ($/KW/ 

MO) . 

SC-4^: 

Capa(%  ($/KW/ 

0.20 

0.17 

MO)  . 

Energy  (MiHs/ 

2.26 

226 

KWH) . 

Transmission  ($/ 

9.17 

7.21 

KW/MO)  . 

Tandem  Trans¬ 
mission  ($/KW/ 

0.00 

0.00 

MO) . 

Capadty  ($A<W/ 

0.20 

0.17 

MO) . 

Energy  (MiHs/ 

2.72 

2.72 

KWH) . 

Transmission  ($/ 

721  or  9.17 

7.21 

KW/MO)  . 

Tandem  Trans¬ 
mission  ($/KW/ 

1.48 

1.48 

MO)  . 

Revenue 

CAR-3-C: 

Capacity  ($A<W/ 

0.20 

0.17 

MO) . 

Energy  (MiHs/ 

3.21 

3.21 

KWH) . 

Transmission  ($/ 

7.21  or  9.17 

7i!1 

KW/MO)  . 

1.21 

1.21 

Tandem  Trans¬ 
mission  ($/KW/ 

MW) . 

Revenue 

SCE-2-C: 

Capacity  ($/KW/ 

0.20 

0.17 

MO) . 

Energy  (MiHs/ 

3.22 

3.22 

KWH) . 

Transmission  ($/ 

7.21  or  9.17 

7.21 

KW/MO)  . 

Tandem  Trans¬ 
mission  ($/KW/ 

'  1.85 

1.85 

MO) . 

Revenue 

PUMPING  SCHED¬ 
ULE: 

0.20 

0.17 

GAMF-3-6 . 

COST 

The  algorithm  for  calculating  the 

pumping  energy  rate  is  given  l^low. 

Wholesale  Power  Rate  Schedule 

GAMF-3-B  For  Pumping  Energy 
Monthly  Rafe 

The  rate  for  energy  sold  tmder  this 

rate  schedule  for  the  months  specified 
shall  be: 

EnergyRate=(Cw«v+F)+(l  -  Ld) 

(computed  to  the  nearest  $.00001  (1/100  mill) 
per  kwh] 
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(TIm  waiglited  •vengi  oMt  of  «M(|y  ior 
pumpiog  (Uvidad  by  Um  mngif  ooowarsion 
£EK:tor,  quantity  dividod  by  one  minus  losses 
for  deiwery.) 

WliOTe: 

C..r=Cl^E. 

fThe  weighted  average  cost  of  energy  for 
pooiping  is  eqruil  to  the  total  cost  of  eneigy 
far  pumping  divided  by  the  total  energy  for 
pxunping.) 

Ct=Q,-*C$ 

(Total  cost  of  energy  for  pumping  is  equal  to 
the  cost  of  energy  purchased  plus  the  cost  of 
energy  in  storage  carried  over  from  the  month 
piecedittg  the  specified  month.) 

ET  =  Epx(l-Lp)+Ei*' 

(Total  energy  for  pumping  is  equal  to  the 
energy  purchased,  after  losses,  phis  the 
energy  for  pumping  in  storage  as  of  the  end 
of  the  month  preceding  the  specified  month.) 

Cs=c;;ixE^-' 

(Cost  of  energy  in  storage  is  equal  to  the 
weighted  average  cost  of  energy  for  pumping 
for  the  month  preceding  the  s^Mcified  aarmth 
times  the  energy  for  pumping  in  storage  at 
the  end  of  the  month  preced^  the  apedfied 
month.) 

F 

=Energy  conversion  factor  for  pumping  at  the 
C^ers  Project  (by  contract,  .70  or  70 
percent.) 

U 

BWeighled  average  energy  loss  factor  on 
energy  delivered  by  the  facilitator  to  the 
customer.  (This  value  will  be  a  constant, 
currently  estimated  to  be  .0520  or  5.20 
percent.) 

Or 

sDollars  cost  of  energy  purchased  for 
pumping  during  the  specified  month, 
including  all  direct  costs  to  ddivar  oaeigy 
to  the  proyect.  (Wheding  charges  are 
expected  to  be  $.027  per  mwh.) 

Bp 

sKilowatt-hours  of  energy  purchased  tor 
pumping  during  the  specified  month. 

Lp 

vBnergy  loss  factor  for  transmission  on 
energy  purchased  for  pumping  (Expected 
to  be  .03  or  three  percent.) 


sKilowatt'hours  of  energy  in  storage  as  of  the 
end  of  the  moath  inunedidlely  preceding 
the  specified  Bumtk. 


^Weighted  average  cost  of  eneigy  far 
pumping  for  the  month  immediately 
precedh^  the  specified  month. 

Energy  to  be  Furnished  by  the 
Government 

The  Government  yvill  sell  to  the 
Customer  and  the  Customer  win 


purchase  from  the  Goverameatmeigy 
each  bilUi^  oronth  eouhralent  to  a 
percentage  specified  by  contract  of  the 
energy  made  available  to  the  Facilitator 
(less  any  losses  required  by  the 
Facilitator).  The  Customer’s  contract 
demand  and  accompanying  energy  will 
be  allocated  proportionately  to  its 
individual  delivery  points  served  from 
the  Facilitator’s  syst^. 

Billing  Month 

The  billing  month  for  power  sold 
under  this  schedule  shall  end  et  12 
midnight  on  the  last  day  of  each 
calendv  month. 

Conditions  of  Service: 

The  Customer  shall  at  its  own 
expense  provide,  install,  and  maintain 
the  equipment  necessary  to  protect  and 
control  its  own  system.  In  so  doing,  the 
installalMm.  adjustment,  and  s^ing  of 
all  sudi  control  and  protective 
equipment  shall  be  coordinated  with 
that  which  is  installed  by  and  at  the 
exiibnse  of  the  Facilitator  on  its  side  of 
the  deliveiy  point. 

Issued  in  Washington,  DC.  this  22  day  of 
iuly  1993. 

Robert  L.  San  KUrtin, 

Acting  Assistant  Secretary. 

|FR  Doc.  93-18122  Filed  7-29-43;  8:45  sml 
WLUNO  CODE  S46O-01-P 

Office  of  Fossil  Energy 
[FE  Docket  No.  93-73-NQ] 

AIG  Trading  Corp.:  AppMcatkm  for 
Blanket  Authoriiation  To  Import  and 
Export  Natural  Gas  From  and  to 
Mexico 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACDON:  Notice  of  applic^oa. 

SUMMARY:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  July  14, 1993, 
of  an  application  filed  by  AIG  Trading 
Corporation,  Inc.  (AIG)  requesting 
blanket  authorization  to  import  up  to 
ZOO  Bcf  of  natural  gas  from  Mexioo  end 
to  export  up  to  200  Bcf  of  natural  gas  to 
Mexico  over  a  two-year  period 
beginning  with  the  date  of  the  first 
import  or  export  delivery.  AIG  states  it 
would  use  existing  mpeline  facilities  to 
transport  the  gas.  Also,  AIG  would 
advise  DOE  of  the  date  of  first  tielivmies 
and  submit  quarterly  reports  detaUing 
each  timuaction. 

The  application  is  filed  imdar  eection 
3  of  the  Natural  C^s  Act  and  DOE 
Delegation  Order  Nos.  0204-111  end 
0204-127.  Protests,  motions  to 
intervene,  notices  of  intervention,  and 
written  comments  are  invited. 


DA1E8:  Protests,  motions  to  intervene  or 
notioesof  iatenrantion.  as  applicriile, 
requests  for  additional  procedures,  and 
written  comments  are  to  he  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m..  eastern  time,  August  30, 1993. 
A0RE8SES:  Office  of  Fuels  Programs. 
Fossil  Energy,  U.S.  Departmmt  of 
Eneigy,  Forrestol  Building,  room  3F- 
0S6,  F^50, 1(X)0  Independence  Avenue 
SW.,  Washington.  DC  20565,  (202)  566- 
9478. 

FOR  PURINER  INFORMATION  CONTACT: 
Stanley  C  Vass,  Office  of  Fuels 
Pro^ems,  Fossil  Eneigy.  U.S. 
Deperiment  of  Energy,  Forrestal 
BuikUng,  room  3H-087.  FE-53. 1000 
Independence  Avenue  SW„ 
Washington,  DC  20585,  (301)  903- 
2336 

Lot  Cooke,  Office  of  Assistant  C^neral 
Counsel  for  Fossil  Energy,  U.S. 
Department  of  Energy,  Forrestal 
Building,  room  6E-042,  GC-14. 1000 
Independence  Avwnue  SW., 
Washington.  DC  20585,  (202)  586- 
6667. 

SUPPLEMENTARY  INFORMATION:  AIG  is  a 
Delaware  corporation  with  its 
headquarters  in  Greenwich, 

(Connecticut.  AiC,  which  is  a  suhsidiniy 
of  American  International  Group.  Inc.,  is 
engaged  iU  die  business  of  dealing  and 
trading  in  commodities,  including 
natural  gas.  Under  the  authm-ity 
request^  AIG  will  import  and  export 
the  gas  under  spot  and  short-terra 
piu^ase  arrangements,  ekhar  on  its 
own  behalf  or  as  the  agent  for  othras. 

The  specific  terms  of  these 
arrangements  would  be  negotiated 
individually,  including  tfie  price  and 
volumes.. 

The  decision  on  AIG’s  request  fat 
in^iort  authority  will  be  mwle 
consistent  with  DOE’s  gas  import  policy 
guidelines,  under  which  the 
competitiveasee  df  an  iaqiort 
arrangement  in  the  raaiket  served  is  the 
primary  consideration  determining 
whether  it  is  in  the  public  interest  (49 
FRfi684,  February  22, 1984).  In 
reviewing  AIG’s  export  proposal.  DOE 
condiders  the  domestic  need  for  die  gas 
to  be  exported  and  any  other  issues 
determined  to  be  apfuropriate,  including 
whether  the  arrangement  is  consistent 
with  DOE’s  policy  of  promoting 
competition  in  the  natural  gas 
marke^lace  by  allowing  commerdal 
parties  to  freely  negotiate  their  own 
trade  ar^gements.  Parties  diat  may 
oppose  ^is  application  shoidd 
comment  in  their  responsro  on  these 
issues.  AIG  asserts  the  proposed  imports 
would  be  iximpetitiva  end  there  is  wo 
current  need  for  the  domestic  gas  drat 
would  be  exported.  Parties  opponng 


Federal  Register  /  Vol.  58,  No.  145  /  Friday,  July  30,  1993  /  Notices 


40811 


AIG’s  application  bear  the  burden  of 
overcoming  these  assertions. 

NEPA  Compliance 

The  National  Environmental  Policy 
Act  (NEPA),  42  U.S.C.  4321  et  seq.. 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEPA 
responsibilities. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  their  wrritten 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 

The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  wo-itten  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs  at  the  above 
address. 

It  is  intended  that  a  decisional  record 
will  be  developed  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties’  wrritten 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  wrritten  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why 
an  oral  presentation  is  needed.  Any 
request  for  a  conference  should 
demonstrate  why  the  conference  would 
materially  advance  the  proceeding.  Any 
request  for  a  trial-type  hearing  must 
show  that  there  are  foctual  issues 
genuinely  in  dispute  that  are  relevant 


and  material  to  a  decision  and  that  a 
trial-type  hearing  is  necessary  for  a  full 
and  true  disclosure  of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  AIG’s  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Do^et 
Room,  3F-056  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC,  July  27, 1993. 
Clifford  P.  Tomaszewski, 

Director,  Office  of  Natural  Gas,  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 

[FR  Doc.  93-18352  Filed  7-28-93;  1:20  pm) 

BILUNG  CODE  •450-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4685-61 

Acid  Rain  Program;  Final  Permits 

AGENCY:  Environmental  Protection 
Ageny  (EPA). 

ACTION:  Notice  of  final  permit. 

SUMMARY:  'The  U.S.  Environmental 
Protection  Agency  (EPA)  is  issuing  fiye- 
year  Acid  Rain  permits,  according  to  the 
Acid  Rain  Program  regulations  (40  CFR 
part  72),  to  the  following  7  utility 
plants:  Des  Moines,  George  Neal,  Milton 
Kapp  and  Riverside  in  Iowa,  Quindaro 
in  Kansas,  and  Asbury  and  New  Madrid 
in  Missouri. 

FOR  FURTHER  INFORMATION:  Jon  Knodel  at 
(919)  551-7622.  Air  and  Toxics 
Division,  contact  EPA  Region  7  (ARTX), 
726  Minnesota  Ave.,  Kansas  City, 
Kansas  66101. 

Dated:  July  26, 1993. 

Brian  McLean, 

Director,  Acid  Rain  Division,  Office  of 
Atmospheric  Programs,  Office  of  Air  and 
Radiation. 

[FR  Doc.  93-18228  Filed  7-29-93;  8:45  am) 
BILUNG  CODE  a6«0-S0-M 


[FRL-4685-51 

Acid  Rain  Program:  Notice  of  Draft 
Permits  And  Public  Comment  Period 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Notice  of  Draft  Permit  and 
Public  Comment  Period. 


SlNyNMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  issuing  for 
comment  draft,  five-year  Acid  Rain 
permits  to  10  utility  plants  according  to 
the  Acid  Rain  Program  regulations  (40 
CFR  part  72). 

OATES:  Comments  on  draft  permits  must 
be  received  no  later  than  August  30, 

1993  or  the  publication  date  of  this 
notice  in  local  newspapers. 

ADDRESSES: 

Administrative  Records 

The  administrative  record  for  each 
draft  permit,  except  information 
prote^ed  as  confidential,  may  be 
viewed  at  the  addresses  listed  in 
“SUPPLEMENTARY  INFORMATION." 

Comments 

Send  comments,  requests  for  public 
hearings,  and  requests  to  receive  notice 
of  future  actions  concerning  a  draft 
permit  to  the  following: 

For  plants  in  Massa^usetts  and  New 
Hampshire:  Linda  Murphy.  Director, 

Air,  Pesticides,  and  Toxics  Division, 
EPA  Region  1,  JFK  Federal  Bldg.,  One 
Congress  St.,  Boston,  MA  02203. 

For  plants  in  Indiana,  Michigan  and 
Ohio:  David  Kee,  Director,  Air  and 
Radiation  Division,  EPA  Region  5  (A- 
18J),  Ralph  H.  Metcalfe  Federal  Bldg.,  77 
West  Jackson  Blvd.,  Chicago,  IL  60604. 

Submit  all  comments  in  duplicate  and 
identify  the  permit  to  which  the 
comments  apply,  the  commenter’s 
name,  address,  and  telephone  number, 
and  the  commenter’s  interest  in  the 
matter  and  affiliation,  if  any,  to  the 
owners  and  operators  of  all  units 
covered  by  the  permit.  All  timely 
comments  will  be  considered,  except 
those  pertaining  to  standard  provisions 
under  40  CFR  72.9  and  issues  not 
relevant  to  the  permit. 

Hearings 

To  request  a  public  hearing,  state  the 
issues  proposed  to  be  raised  in  the 
hearing.  EPA  may  schedule  a  hearing  if 
EPA  finds  that  it  will  contribute  to  the 
decision-making  process  by  clarifying 
significant  issues  affecting  the  draft 
permit. 

FOR  FURTHER  INFORMATION:  Contact  the 
following  persons  for  more  information 
about  the  draft  permits: 

For  plants  in  Massachusetts  and  New 
Hampshire,  Ian  Cohen,  (617)  565-3229. 
Air  Permits  and  Assessment  Section, 
EPA  Region  1  (APA),  (address  above). 

For  plants  in  Indiana,  Patrick  Gimino 
at  (312)  353-8651;  for  plants  in 
Michigan,  Beth  Bums  at  (312)  886- 
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2703.  Air  and  Radiation  Division,  EPA 
Region  5  (A-18J),  {address  aboveV 

SUPPLBIENTARV  INFORMATION 
Permits 

EPA  pit^xjses  to  approve,  for  1995 
only,  subsdtaition  piau  and  reduced 
utilization  plans  (and  parts  of  plans) 
with  compensating  units  that  are 
consistent  with  the  current  rules  and 
proposes  to  defer  action  on  these  plans 
and  parts  of  plans  for  1996-99. 

EPA  recently  stated,  in  a  July  16. 1993 
Federal  Register  notice  ,  that  it  is 
concerned  &at  the  existing  Acid  Rain 
Program  regulations  could  be  read  to 
provide  utilities  an  open-ended  ability 
to  use  substitution  and  reduced 
utilization  plans  to  bring  Phase  n  units 
into  Phase  I  and  create  a  significant 
number  of  excess,  new  allowances  in 
Phase  I.  58  FR  38370.  38371  Quly  16. 
1993).  This  creation  of  allowances 
would  threaten  achievement  of  the 
sulfur  dioxide  emissions  reductions 
intended  to  be  made  under  the  Act  and 
thus  would  be  contrary  to  the  purposes 
of  the  Act  Id.  As  stated  in  the  July  16. 
1993  notice,  EPA  is  therefore  planning 
to  propose  revision  of  the  January  11. 
1993  regulations  implementing 
substitution  and  reduced  utilization 
plans  and  allowance  surrender  related 
to  reduced  utilization.  Id.  EPA  plans  to 
explain  these  matters  in  more  detail  in 
a  notice  of  proposed  rulemaking. 

The  owners  and  operators  of  some 
affected  sources,  however,  have  already 
submitted  to  EPA  substitution  and 
reduced  utilization  plans  based  on  their 
reading  of  the  existing  r^ulations.  In 
order  to  provide  owners  and  operators 
an  opportunity  to  adjust  their 
compliance  strategies  in  the  event  of 
regulatory  revisions.  EPA  issued  on  July 
16. 1993.  and  is  issuing  today,  draft 
permits  that  approve  for  1995  those 
substitution  plans  and  those  reduced 
utilization  plans  (and  parts  of  plans) 
with  compensating  units  that  comply 
with  the  January  11, 1993  r^ulations.  In 
the  draft  permits,  Q’A  defers  action  on 
those  plans  and  parts  of  plans  for  1996- 
1999  pending  the  potential  regulatory 
revisions. 

Further,  as  explained  in  the  July  16, 
1993  notice,  the  one-year  approval  is 
apphcable  only  to  those  pl^s  that  were 
submitted  before  July  16. 1993  and  that 
are  not  revised  on  or  after  that  date  to 
add  units  to  the  plans.  Id.  Where  plans 
are  submitted,  or  revised  to  add  units, 
on  or  after  that  date  and  before  issuance 
of  Phase  I  permits  for  the  units  invcdved 
and  where  EPA  issues  the  permits 
before  the  completion  of  the  rulenmking 
discussed  above,  EPA  intends  to  defer 
action  on  the  plans  for  1995-99. 


Similarly,  where  plans  are  submitted  or 
revised  on  or  after  July  16, 1993  and 
after  issuance  of  Phase  I  permits  for  the 
units,  EPA  also  intends  to  defer  action 
on  those  plans  for  1995-99  xmtii 
completion  of  the  rulemaking.  Plans  on 
whi^  action  is  deferred  will  be 
reviewed  and  acted  on  in  accordance 
with  the  regulations  that  result  from  the 
rulemaking. 

EPA  propoaes  to  approve  draft 
permits  that  specify  the  sulfur  dioxide 
emission  allowances  and  compliance 
plans  for  the  following  utility  plants: 

Region  1 

Mount  Tom  in  Massachusetts:  11,444 
allowances  under  40  CFR  72.41 
(substitution  allowances)  in  1995  to  unit 
1;  a  condHioiial  substitution  plan  for 
1995  in  which  Merrimack  units  1  and  2 
designate  unit  1  as  a  substitution  unit; 
and  a  conditional  reduced  utilization 
plan  that  relies  on  energy  conservation 
measures  and  sulfur-fr^  generation. 

The  designated  representative  is  Ronald 
G.  Chevalier. 

Merrimack  in  New  Hampshire:  9,922 
allowances  under  column  A  of  Table  1 
of  40  CFR  73.10  (Table  1  allowances)  in 
each  year  1995-1999  to  unit  1;  21,421 
Table  1  allowances  in  each  year  1995- 
1999  to  unit  2;  two  conditional 
substitution  plans  for  1995,  one  for  each 
substitution  unit,  in  which  waits  1  and 
2  designated  Mount  Tom  unit  1  and 
Newington  unit  1  as  substitution  units: 
and  two  reduced  utilizaticm  plans,  one 
for  each  unit,  that  rely  on  energy 
conservation  measures  and  sulftir-free 
generation.  The  designated 
reoresentative  is  Rmmld  G.  Chevalier. 

Newington  in  New  Hampshire:  20,567 
substituticm  allowances  in  1995  to  unit 
1;  a  conditional  sidKtitution  plan  in 
which  Merrimack  units  1  and  2 
designate  imit  1  as  a  substitution  unit; 
and  a  conditional  reduced  utilization 
plan  that  relies  on  energy  conservation 
measures  and  sulfur-free  generation. 

The  designated  representative  is  Ronald 
G.  Chevalier. 

Region  5 

Breed  in  Indiana:  20,280  Table  1 
allowances  in  each  year  1995-1999;  end 
a  reduced  utilization  plan  that  relies  on 
energy  conservation  measures  and 
sulfii^free  generation.  The  designated 
representative  is  John  M.  McManus. 

B  C  CoU}  in  Michigan:  5,944 
substitution  allowances  in  1995  to  imit 
4;  6.110  substitution  allowances  in  1995 
to  unit  5;  two  conditional  substitution 
plans  for  1995.  one  for  each  rinit,  in 
which  J  H  Campbell  units  1  and  2 
designate  imits  4  and  5  as  substitution 
units;  and  two  conditional  reduced 
utilization  plans,  one  for  each  unit,  that 


rely  on  energy  conservaticm  and 
improved  unit  efficiency  measures,  and 
sulfur-free  generation.  The  desigrmtion 
representative  is  Robert  J.  Nicholson. 

Dan  E  Kara  in  Michigan:  10,728 
substitution  allowanc:es  in  1995  to  unit 
1;  11,761  substitution  allowances  in 
1995  to  unit  2;  973  subrtitution 
allowances  in  1995  to  unit  3;  902 
substitution  allowances  in  1995  to  unit 
4;  four  conditional  substitution  plans  for 
1995,  one  for  each  substitution  unit,  in 
which  J  H  Campbell  units  1  and  2 
designate  units  1. 2,  3  and  4  as 
substitiition  units;  and  four  conditional 
reduced  utilization  plans,  one  for  each 
unit,  that  rely  on  energy  cxmservation 
and  improved  unit  efficnency  measures, 
and  sulfur-free  generation.  The 
designated  representative  is  Robert  J. 
Nicholson. 

J  C  Weadock  in  Michigan;  €.269 
substitution  allowances  in  1995  to  unit 
7;  6,194  substitution  allowances  in  1995 
to  unit  8;  two  cenditicmal  substitution 
plans  for  1995,  one  for  each  substitution 
imit,  in  which  J  H  Campbell  units  1  and 
2  designate  units  7  and  8  as  substitution 
units;  and  two  cenditional  reduced 
utilization  plans,  erne  for  each  unit,  that 
rely  on  energy  censervatiem  and 
improved  unit  efficiency  measures,  and 
sulfur-free  generation.  The  designated 
representative  is  Robert  J.  Nicholson. 

J  H  Campbell  in  Michigan:  18,773 
Table  1  allowances  in  each  year  1995- 
1999  to  unit  1;  22,453  Table  1 
allowances  in  each  year  1995-1999  to 
unit  2;  26,171  substitution  allowances 
in  1995  to  unit  3;  twelve  conditional 
substitution  plans  for  1995,  one  for  each 
substitution  unit,  in  which  units  1  and 

2  designate  J  H  Campbell  unit  3,  B  C 
Cobb  units  4  and  5,  Dan  E  Kara  units 
1. 2, 3  and  4.  J  C  Weadock  units  7  and 
8,  and  J  R  Whiting  units  1, 2  and  3  as 
substitution  units;  mid  three  conditicmal 
reduced  utilization  plans,  one  for  each 
unit,  that  rely  on  energy  conservation 
and  improved  unit  efficiency  measures, 
and  sulftir-free  generation.  The 
designated  representative  is  Robert  J. 
Nicholson. 

J  R  Whiting  in  Michigan:  4,543 
substitution  allowances  in  1995  to  unit 
1;  4,652  substitution  allowances  in  1995 
to  unit  2;  5,949  substitution  allowances 
in  1995  to  unit  3;  three  conditional 
substitution  plans  for  1995,  one  for  each 
substitution  unit,  in  which  J  H  Campbell 
units  1  and  2  designate  units  1, 2  and 

3  as  substituticm  luiits;  and  three 
conditional  reduced  utilizatiem  plans, 
one  for  each  unit,  thrt  rely  on  energy 
conservation  and  improved  unit 
efficiency  measures,  end  sulfur-free 
generatiem.  The  designated 
representative  is  Robert  J.  Nicholson. 
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Avon  Lake  in  C^o:  33,413  Table  1 
allowances  in  each  year  1995-1999  to 
unit  12;  12,771  Table  1  allowances  in 
each  year  1995-1999  to  unit  11;  9,849 
substitiition  allowances  in  1995  to  unit 
9;  8,648  substitution  allowances  in  1995 
to  unit  10;  two  conditional  substitution 
plans  for  1995,  one  for  each  substitution 
unit,  in  which  unit  12  designates  units 
9  and  10  as  substitution  units;  two 
conditional  reduced  utilization  plans, 
for  units  9  and  10.  that  rely  on  energy 
ccmservation  and  improved  unit 
efficiency  measures,  and  sulfur-firee 
generation;  a  reduced  utilization  plan 
for  unit  12  that  relies  on  energy 
conservation  and  improved  unit 
efficiency  measures,  and  siilfur-hee 
generation;  and  a  reduced  utilization 
plan  for  unit  11  that  relies  on  energy 
conservation  measures  and  sulfur^hee 
generation.  The  designated 
representative  is  Fred  ).  Lange,  Jr. 

Addresses 

The  administrative  records  for  each 
plant  may  be  viewed  during  normal 
operating  hours  at  the  following 
locations: 

Region  1 

For  plants  in  Massachusetts  and  New 
Hampshire:  EPA  Region  1,  JFK  Federal 
Bldg.,  One  Congress  St.,  Boston,  MA 
02203. 

Region  5 

For  plants  in  Indiana:  EPA  Region  5, 
Ralph  H.  Metcalfe  Fede^  Bldg.,  room 
1822,  77  West  Jackson  Blvd.,  Chmago,  IL 
60604. 

For  plants  in  Michigan  and  Ohio:  EPA 
Region  5,  Ralph  H.  Metcalfe  Federal 
Bldg.,  17th  Floor,  77  West  Jackson 
Blvd.,  Chicago,  IL  60604. 

Dated;  July  26, 1993. 

Brian  McLean, 

Director,  Acid  Rain  Division,  Office  of 
Atmospheric  Programs,  Office  of  Air  and 
Radiation. 

(FR  Doc.  93-18230  Filed  7-29-93;  8:45  ami 
MUJNQ  CODE  MMO-SD-M 


[FRL-4685-71 

Draft  Acid  Rain  Permits  Pubiic 
Comment  Period;  Correction 

AGENCY:  Environmental  Protection 
Agency  CEP  A). 

ACTION:  Correction. 

SUMMARY:  In  notice  dociunent  93-16898 
beginning  on  page  38370  in  the  issue  of 
Friday,  July  16, 1993,  make  the 
following  correction: 

On  page  38373,  in  the  second  colunm, 
in  lines  14  and  15  of  the  first  full 
paragraph,  Conesville  unit  3  should  not 


be  listed  as  a  transfer  imit  for  Gibscm  in 
Indiana. 

On  page  38374,  in  the  second  cohunn, 
in  line  13  of  the  third  full  paragraph,  the 
word  “and”  should  be  deleted.  In  the 
second  to  the  last  line  of  the  same 
paragraph,  after  the  word  “unit”  and 
before  the  period,  a  semicolon  and  the 
following  phrase  should  be  added:  and 
a  conditional  reduced  utilization  plan 
for  1995-1999  for  unit  1  that  relies  on 
energy  conservation  measures. 

On  page  38374,  in  the  third  column, 
lines  14  and  15  of  the  first  fiill 
paragraph  should  read  "unit  1, 
Muskingum  River  units  1. 2, 3,  and  4, 
Picway  imit  9,  and”. 

On  page  38375,  in  the  first  column,  in 
line  7  of  the  first  full  paragraph,  after 
the  word  "imits”,  the  following  phrase 
should  be  added:  “a  Phase  I  extension 
plan  in  which  unit  9  is  a  transfer  unit 
for  Gen  J  M  Gavin  imits  1  and  2;”. 

Comments  on  the  draft  pormits  for 
Cardinal  in  Ohio,  Gen  J  M  Gavin  in 
Ohio,  and  Picway  in  Ohio  must  be 
received  no  later  than  30  days  after  the 
date  of  this  notice  or  the  publication 
date  of  the  notice  of  these  draft  permits 
in  local  newspapers. 

Dated:  July  26, 1993. 

Brian  J.  McLean, 

Director,  Acid  Rain  Division,  Office  of 
Atmospheric  Programs,  Office  of  Air  and 
Radiation. 

[FR  Doc.  93-18229  Filed  7-29-93;  8:45  am] 
BiLUNO  cooc  eMa-n-M 


[FRL-4685-3] 

Request  for  Suggestions  of 
Candidates  for  Membership  on  the 
National  Advisory  Council  for 
Environmental  Policy  and  Technology 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  hereby 
requests  suggestions  of  candidates  for 
membership  on  the  National  Advisory 
Council  for  Environmental  Policy  and 
Technology  (NACEPT),  an  Advisory 
Council  to  EPA’s  Administrator 
established  under  the  Federal  Advisory 
Committee  Act  (FACA).  as  amended 
(Public  Law  92-463,  5  U.S.C.,  App.J. 

The  Advisory  Council  provides  advice 
and  counsel  to  the  Administrator  on 
broad,  cross-cutting  domestic  and 
international  environmental  policy  and 
technology  issues.  The  membership  of 
the  Advisory  Council  is  comprised  of 
senior  officials  drawn  from  business  and 
industry;  Federal.  State  and  local 
government  organizations;  academic, 
education  and  training  institutions;  ' 
Non-govemmen\al  associations, 
environmental,  trade  and  labor 


organizations  and  public  interest 
groups. 

DATES:  Submit  suggestions  of  candidates 
no  later  than  August  30, 1993.  Any 
interested  person  or  organization  may 
submit  the  names  of  qi^fied  persmis. 
Suggested  candidates  should  Iw 
idoitified  by  name,  ocGupation, 
position,  organization,  address  and 
telephone  number.  Candidates  must 
submit  a  resume  of  their  background, 
experience  and  o^er  relevant 
information. 

ADDRESSES:  Submit  suggestion  for 
candidates  to;  Office  of  Cooperative 
Environmental  Management  (A-lOl  F6), 
U.S.  Environmental  Protection  Agency, 
401  M  Street  SW..  Washington.  DC 
20460,  Attn;  Abby  J.  Pimie. 

FOR  FURTHER  INFORMATION  CONTACT: 

Abby  J.  Pimie  or  Gordon  Schislor  at  the 
above  address  or  call  202-260-7567. 

The  Agency  will  not  formally 
acknowledge  or  respond  to  suggestions. 
SUPPLEMBCTARY  MFORMATION:  Copies  of 
the  Advismy  Council  Charter,  current 
membership  list  and  annual  report  are 
available  upon  request  The  Advisory 
Council  provides  advice,  consultation 
and  makes  recommendations  on  a 
continuing  basis  to  the  Administrator. 
The  Council  is  focusing  on  improving 
domestic  and  global  environmental 
protection  wiffi  sustainable 
developmmt  as  a  primary  theme.  The 
Council  is  also  involved  in  advancing 
innovative  pollution  control  teduiology 
and  pollution  prevention  activities; 
cooperative,  mutually  supportive 
partnerships  and  increasing 
communication  among  all  levels  of 
government,  the  business  community, 
industry  and  the  acadmnic  instituticms 
to  improve  the  effectiveness  of  Federal 
and  non-Federal  resources  directed  at 
solving  environmental  problems. 
NACEKl'  conducts  meetings,  analyzes 
problems,  presents  findings  and  makes 
recommendations  and  performs  other 
necessary  activities  at  the 
Administrator’s  request  The  Advisory 
Council  is  constituted  into  the  following 
standing  committees:  Policy  Integration, 
Technology  Innovation  andf  Economics, 
State  and  Local  Environment, 

Superfimd  Evaluation,  Trade  and 
Environment,  Enviroiunental 
Information  and  Assessments.  Each 
member  sits  on  at  least  one  committee. 
Hie  Advisory  Council  meets  at  least 
armually  and  standing  committees  meet 
as  necessary.  Members  are  appointed  as 
representatives  of  non-federal  interests. 
No  honoraria  or  salaries  are  provided  for 
members  of  the  Advisory  Council. 
Compensation  for  travel  and  per  diem 
expenses  while  attending  meetings  may 


40814 


Federal  Register  /  Vol.  58.  No.  145  /  Friday,  July  30,  1993  /  Notices 


be  provided.  Members  serve  for  2  year 
terms. 

Suggestions  for  the  list  of  candidates 
should  be  submitted  no  later  than 
August  30, 1993. 

Dated;  July  23, 1993. 

Abby  |.  Pimie, 

Director,  Office  of  Cooperative  Environmental 
Management. 

(FR  Doc.  93-18231  Filed  7-29-93;  8:45  am] 
BNJJNQ  CODE  iSaO-SO-M 

[ER-FRL-4623-2] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  July  12, 1993  through  July  16, 
1993  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  section 
309  of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  10, 1993  (58  FR  18392). 

Draft  EISs 

ERP  No.  I>-AFS-j61091-00  Rating 
EC2,  Continental  Divide  National  Scenic 
Trail  Comprehensive  Plan,  Designation, 
Construction  and  Reconstruction, 
Implementation,  Medicine  Bow 
National  Forest,  Hayden  Ranger  District, 
WY  to  Rio  Grande  National  Forest, 
Conejos  Peak  Ranger  District,  CO. 

Summary:  EPA  expressed 
environmental  concerns  for  potential 
impacts  to  water  quality  and  wetlands. 
EPA  felt  that  the  DEIS  does  not  contain 
sufficient  information  to  fully  assess 
environmental  impacts  that  should  be 
avoided  in  order  to  fully  protect  the 
environment. 

ERP  No.  D-AFS-J65204-MT  Rating 
EC2.  Tolan  Creek  Timber  Sale,  Harvest 
Timber  and  Road  Construction,  Tolan 
Creek,  Bitterroot  National  Forest,  Sula 
Ranger  District,  Ravalli  County,  MT. 

Summary:  EPA  expressed 
environmental  concerns  regarding  the 
adequacy  of  the  monitoring  program  to 
measure  adverse  effects  to  aquatic 
habitat.  EPA  also  recommended 
expanding  the  wetlands  impact  analysis 
and  air  quality  analysis. 

ERP  No.  D-AFS-L60198-OR  Rating 
EC2,  Oregon  Dimes  National  Recreation 
Area,  Land  and  Resource  Management 
Plan  Amendment,  Suislaw  National 
Forest,  Coos,  Douglas  and  Lane 
Counties,  OR. 


Summary:  EPA  had  environmental 
concerns  primarily  based  on  the  need 
for  greater  funding  and  possible  staff 
support  to  implement  six  of  the  action 
alternatives  including  the  preferred 
alternative.  Additional  information  was 
needed  to  describe  monitoring  plans, 
the  funding  process  and  the  contingency 
plans  for  each  alternative  if  adequate 
funding  is  not  available. 

ERP  No.  D-BLM-J65203-MT  Rating 
EC2.  Big  Dry  Land  and  Resource 
Management  Plan,  Implementation. 
Miles  City  District,  several  Coimties, 

MT. 

Summary:  EPA  expressed 
environmental  concerns  with  the 
Bureau  of  Land  Management’s  (BLM) 

Big  Dry  Resource  Area  Management 
Plan  draft  EIS.  These  concerns  regarded: 
the  generalized  discussion  of 
environmental  impacts;  the  inadequacy 
of  the  cumulative  effects  analysis;  the 
inadequacy  of  the  air  quality  analysis; ' 
inadequate  identification  and 
description  of  livestock  grazing  best 
management  practices;  and  inadequate 
water  quality  and  fisheries  monitoring. 

ERP  No.  D-FHW-C40129-NY  Rating 
EC2,  NY-9A  Reconstruction  Project, 
Battery  Place  to  59th  Street  along  the 
western  edge  of  Manhattan,  Funding 
and  Approval  of  Permits,  New  York 
County,  NY. 

Summary:  EPA  expressed 
environmental  concerns  about  the 
proposed  project  because  of  an 
inadequate  secondary  impacts  analysis; 
lack  of  contingency  measures  for 
accidential  hazardous  waste  spills;  and 
the  need  for  clarification  with  regard  to 
assumptions  made  in  the  air  quality 
analysis  and  the  proposed  project’s 
compliance  with  the  New  York  State 
Department  of  Transportation’s 
congestion  management  system. 

Fur&er,  EPA  recommended  that  an 
alternative  be  selected  that  does  not 
result  in  a  substantial  noise  level 
increase.  EPA  had  requested  that 
additional  information  to  assess  the 
above  impacts/issues  be  included  in  the 
final  EIS. 

ERP  No.  D-FRC-L02022-AK  Rating 
E02.  Yukon  Pacific  Liquefied  Natural 
Gas  (LNG)  Liquefaction  Plant 
Construction  and  Operation.  Approval, 
Anderson  Ba^Port  Vardez,  AK. 

Summary:  &A  expressed 
environmental  objections  based  on  the 
potential  for  air  quality  impacts, 
particularly  ozone  levels;  intertidal 
wetlands  loss;  and  violations  of  Alaska 
Water  Quality  Standards.  Additional 
information  was  requested  to  describe 
the  proposed  project  in  more  detail, 
expand  and  clarify  the  air  quality 
impacts  analysis,  more  fully  evaluate  a 
deep  water  disposal  option  for 


excavated  materials,  develop  a  site- 
specific  wetland  mitigation  plan,  and 
better  describe  waste  disposal  options 
on  the  plant  site. 

ERP  No.  D-USA-A10066-00  Rating 
EC2,  Theater  Missile  Defense  (TMD) 
Comprehensive  System,  Research  and 
Development,  Active  Defense 
Counterforce  and  Passive  Defense. 
Implementation,  United  States. 

Summary:  EPA  expressed 
environmental  concerns  regarding  the 
lack  of  sufficient  information  pertaining 
to  the  no  action  alternative,  criteria  to  Im 
used  for  decisions  regarding  the 
component  mixes  of  the  proposed 
action,  and  the  need  to  assess  indirect 
and  cumulative  impacts.  EPA 
recommended  that  the  final  PEIS 
include  an  evaluation  of  the  impacts 
associated  with  the  proposed  action, 
and  that  subsequent  environmental 
documentation  include  sufficient 
baseline  data  so  that  the  comparative 
merits  of  each  alternative  can  be 
evaluated. 

Final  EISs 

ERP  No.  F-AFS-J65193-MT,  Beaver- 
Dry  Timber  Sales.  Harvest  Timber  and 
Road  Construction,  Implementation, 
Helena  National  Forest,  Lincoln  Ranger 
District,  Lewis  and  Clark  and  Powell 
Coimties,  MT. 

Summary:  EPA  supported  the 
development  and  selection  of  a  new 
modified  preferred  alternative  but 
expressed  concerns  about  water  quality 
and  fisheries  impacts  to  Beaver,  Dry, 
and  Arrastra  Creeks. 

ERP  No.  F-SFW-J28018-ND.  Uke  Ilo 
Dam  and  Reservoir  Modification  Project, 
Elimination  of  Existing  Dam  Safety 
Deficiencies  and  Section  404  Permit 
Issuance,  Lake  Ilo  National  Wildlife 
Refuge.  Spring  Creek,  Dunn  County.  ND. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
letter  was  sent  to  the  preparing  agency. 

Dated:  July  26, 1993. 

William  D.  Dickerson, 

Depu  ty  Director,  Office  of  Federal  Activities. 
[FR  Doc.  93-18232  Filed  7-29-93;  8:45  am] 
8IUJNQ  CODE  SSSO-SO-U 


[ER-FRL-4623-1] 

Environmental  Impact  Statementa; 
Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
260-5076  or  (202)  260-5075.  Weekly 
receipt  of  Environmental  Impact 
Statements  filed  July  19, 1993  through 
July  23, 1993  Pursuant  to  40  CFR 
1506.9. 
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EIS  No.  930248,  Final  EIS,  UAF,  TX. 
Bergstrom  Air  Force  Base  (AFB) 
Disposal  and  Reuse,  Implementation 
and  Possible  Permits  Ismance,  Travis 
County,  TX  ,  Due:  August  30, 1993, 
Contact:  Lt.  Col.  Gary  Baumgartel 
(512) 536-3869. 

EIS  No.  930249,  Final  EIS,  COE,  MS, 
Abiaca  Creek  Watershed  Project, 
Demonstration  Erosion  Control 
Project  and  Sediment  and  Flood 
Control  Measures,  Implementation, 
Yazoo  Basin,  Mathews  Brake  National 
Wildlife  Refuge,  Carroll,  Holmes  and 
Leflore  Counties,  MS  ,  Due: 

September  13, 1993,  Contact:  Wendell 
King  (601) 631-5967. 

EIS  No.  930250,  Draft  Supplement,  AFS, 
CA,  WA,  OR.  Northern  Spotted  Owl 
Management  Plan,  Updated 
Information  concerning  Late- 
Successional  and  Old  Growth  Forest 
Related  Species  Within  the  Range  of 
the  Northern  Spotted  Owl,  OR,  WA 
and  CA  ,  Due:  October  28, 1993, 
Contact:  Robert  T.  Jacobs  (503)  326- 
7883. 

The  US  Department  of  Agriculture's, 
Forest  Service  and  the  US  Department 
of  the  Interior’s,  Bureau  of  Land 
Management  are  Joint  Lead  Agencies  for 
this  project. 

EIS  No.  930251,  Final  Supplement. 

AFS.  WA,  OR,  Pacific  Northwest 
Region  National  Forests  Nursery  Pest 
Control  Management  Plan.  New 
-Information  concerning  the  Use  of 
Additional  Chemicals  at  Wind  River 
Nursery,  Gifford  Pinchot  National 
Forest  and  J.  Herbert  Stone  Nursery, 
Rogue  River  National  Forest, 
Implementation,  several  Counties.  OR 
and  Skamania  County,  WA.  Due: 
August  30, 1993,  Contact:  Sally 
Campbell  (503)  326-7755. 

EIS  No.  930252,  Final  EIS,  USN,  GU.  US 
Navy  Facilities  Relocation  and 
Development  from  the  Republic  of  the 
Philippines  to  the  Territory  of  Guam, 
Implementation  and  COE  Section  404 
Permit,  GU  ,  Due:  August  30, 1993, 
Contact:  Stanley  Uehara  (808)  471- 
9338. 

Amended  Notices 

EIS  No.  930190,  Draft  EIS,  AFS,  MT,  Big 
Mountain  Ski  and  Summer  Resort 
Expansion  Project,  Special-Use- 
Permit.  Flathead  National  Forest, 
Tally  Lake  and  Glacier  View  Ranger 
Districts,  Whitefish,  MT.  Due: 
September  17, 1993,  Contact:  Bert 
Stout  (406)  862-2508.  Published  FR- 
6-18-93 — ^Review  period  extended. 


Dated:  July  27, 1993. 

William  D.  DidBanon, 

Deputy  Dinctor,  Office  of  Federal  ActiviUes. 
(FR  Doc.  93-18233  Filed  7-29-63;  8:45  am) 
MUNM  COOC  MN-W-U 


[Fm.-4686-8] 

Public  Water  Syatam  Suparvlalon 
Program  Revision  for  the  State  of 
Indiana 

AGENCY:  Envircmmental  Protection 
Agency. 

ACTION:  Notice. 

StJMMARY:  Public  notice  is  hereby  given 
in  accordance  with  the  provisions  of 
Sectimi  1413  of  the  Safe  Drinking  Water 
Act.  as  amended,  42  U.S.C  300f  et  seq., 
and  40  CFR  part  142,  subpart  B,  the 
National  Primary  Drinking  Water 
Regulations  (NPDWR),  that  the  State  of 
Indiana  is  revising  its  Public  Water 
System  Supervision  (PWSS)  primacy 
program,  llie  Indiana  Department  of 
Environmental  Management  (IDEM),  has 
adopted:  (l)  Drinking  water  regulations 
for  total  coliform  that  correspond  to  the 
NPDWR  for  total  coliform  promulgated 
by  the  U.S.  Environmmtal  Protectimi 
Agency  (U.S.  EPA)  cm  June  29. 1989,  (54 
FR  27544-27568);  and  (2)  drinking 
water  regulations  for  the  treatment  of 
surface  water  that  correspond  to  the 
NPDWR  for  surface  water  treatment 
promulgated  by  the  U.S.  EPA  on  June 
29. 1989,  (54  FR  27486-27541).  The 
U.S.  EPA  has  completed  its  review  of 
Indiana’s  PWSS  primacy  program 
revision. 

The  U.S.  EPA  has  determined  that  the 
Indiana  Surface  Water  Treatment  and 
Total  Coliform  rule  revisions  meet  the 
requirements  of  the  Federal  rules. 
Therefore,  the  U.S.  EPA  is  proposing  to 
approve  these  revisions. 

All  interested  parties  are  invited  to 
submit  written  comments  on  these 
proposed  determinations,  and  may 
request  a  public  hearing  on  or  before 
August  30. 1993.  If  a  public  hearing  is 
requested  and  granted,  the 
corresponding  determination  shall  not 
become  effective  until  such  time, 
following  the  hearing,  at  which  the 
Regional  Administrator  issues  an  order 
affirming  or  rescinding  this  action. 

Requests  for  a  public  hearing  should 
be  addressed  to:  Miguel  Del  Toral  (WD- 
17J).  U.S.  Environmental  Protection 
Agency,  Region  5,  77  West  Jackson 
Boulevard.  Chicago.  Illinois  60604. 

If  no  timely  ana  appropriate  request 
for  a  hearing  is  received,  and  the 
Regional  A^inistrator  does  not  elect  to 
hold  a  hearing  on  his  own  motion,  these 
determinations  shall  become  effective 
30  days  from  this  Notice  date. 


Any  request  for  a  public  hearing  shall 
include  the  following:  (1)  The  name, 
address,  and  telephone  number  of  the 
individual,  organization,  ot  other  entity 
requesting  a  hearing.  (2)  A  brief 
statement  of  the  requesting  person’s 
interest  in  the  Regional  A^inistrator’s 
determinations  and  of  information  that 
the  requesting  person  intends  to  submit 
at  such  hearing.  (3)  The  signature  of  the 
individual  maldng  the  request;  or,  if  the 
request  is  made  on  behalf  of  an 
organization  m  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity. 

Notice  of  any  hearing  shall  be  given 
not  less  than  fifteen  (15)  days  prior  to 
the  time  sdieduled  for  ^e  hearing.  Such 
notice  will  be  made  by  the  Regional 
Administrator  in  the  Federal  Register 
and  in  newspapers  of  general 
circulation  in  the  State  of  Indiana.  A 
notice  will  also  be  sent  to  the  person(s) 
requesting  the  hearing  as  well  as  to  the 
State  of  Indiana.  The  hearing  notice  will 
include  a  statement  of  purpose, 
information  regarding  ^e  time  and 
location,  and  the  address  and  telephone 
number  where  interested  persons  may 
obtain  further  information.  The  Regional 
Administrator  will  issue  an  order 
affirming  or  rescinding  his 
determination  upon  review  of  the 
hearing  record.  Should  the 
determination  be  affirmed,  it  will 
become  effective  as  of  the  date  of  the 
order. 

Should  no  timely  and  appropriate 
request  for  a  hearing  be  receiv^,  and 
should  the  Regional  Administrator  not 
elect  to  hold  a  hearing  on  his  own 
motion,  these  determinations  shall 
become  effective  on  August  30, 1993. 
Please  bring  this  notice  to  the  attention 
of  any  persons  known  by  you  to  have  an 
interest  in  these  determinations. 

All  documents  relating  to  these 
determinations  are  available  for 
inspection  between  the  hours  of  8:30 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  at  the  following  offices; 

Drinking  Water  Branch,  Indiana  Department 
of  Environmental  Management,  105  South 
Meridian  Street,  Indianapolis.  Indiana 
46206-6015. 

Safe  Drinking  Water  Branch,  Drinking  Water 
Section,  U.S.  Environmental  Protection 
Agency,  Region  5. 77  West  Jacksm 
Boulevard,  Chicago,  Illinois  60604. 

FOR  FURTHER  INFORUATION  CONTACT: 
Miguel  Del  Toral.  Region  5,  Drinking 
Water  Section  at  the  Chicago  address 
given  above,  telephone  312/886-5253. 

Authinrity:  Sec.  1413  of  the  Safe  Drinking 
Water  Act,  as  amended  (1986),  and  40  CFR 
142.10  of  the  National  Primary  Drinking 
Water  Regulations. 
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Signed  this  20th  day  of  July.  1993. 

Valdas  V.  Adamkus, 

Hegional  Administrator,  U.S.  EPA,  Region  5. 
[FR  Doc.  93-18234  Filed  7-29-93;  8:45  am] 
BILUNQ  COOC  KSe-SO-P 

[FRL-4686-1] 

Drinking  Water  Program  Revision  for 
the  State  of  New  Jersey 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  state  of  New  Jersey  is  revising  its 
approved  Public  Water  Supply 
Supervision  Program.  The  state  of  New 
Jersey  has  adopted  drinking  water 
regulations  that  satisfy  the  National 
Primary  Drinking  Water  Regulations 
(NPDWR)  for  the  Total  Coliforms  Rule 
(TCR)  promulgated  by  USEPA  on  June 
29, 1989  (54  FR  27544). 

The  USEPA  has  determined  that  New 
Jersey’s  TCR  regulations  are  no  less 
stringent  than  the  corresponding 
Federal  regulations  and  New  Jersey 
continues  to  meet  all  requirements  for 
primary  enforcement  responsibility  as 
specified  in  40  CFR  142.10.  Therefore, 

A  proposes  to  approve  New  Jersey’s 
TCR  program  revision. 

All  interested  parties,  other  than 
Federal  Agencies,  may  request  a  public 
hearing.  A  request  for  a  public  hearing 
must  be  submitted  to  the  USEPA 
Regional  Administrator  at  the  address 
shown  below  within  thirty  (30)  days 
after  the  date  of  this  Federal  Register 
Notice.  If  a  request  or  a  public  hearing 
is  made  within  the  required  thirty-day 
(30)  period,  a  public  hearing  will  be 
held  and  a  notice  will  be  given  in  the 
Federal  Register  and  a  newspaper  of 
general  circulation.  Insubstantial 
requests  for  a  hearing  may  be  denied  by 
the  Regional  Administrator. 

If  no  timely  and  appropriate  request 
for  a  hearing  is  received  and  the 
Regional  Administrator  does  not  choose 
to  hold  a  hearing  on  his/her  motion,  this 
determination  shall  become  final  and 
effective  thirty  (30)  days  after 
publication  of  this  Federal  Register 
Notice. 

Any  request  for  a  public  hearing  shall 
include  the  following  information: 

(1)  The  name,  address  and  telephone 
number  of  the  individual  organization 
or  other  entity  requesting  a  hearing; 

(2)  A  brief  statement  of  the  requesting 
person’s  interest  in  the  Regional 
Administrator’s  determination  and  a 
brief  statement  on  information  that  the 
requesting  person  intends  to  submit  at 
such  hearing; 


(3)  The  signature  of  the  individual 
making  the  requests  or,  if  the  request  is 
made  on  behalf  of  an  organization  or 
other  entity,  the  signature  of  a 
responsible  official  of  the  organization 
or  other  entity. 

ADDRESSES:  Requests  for  Public  Hearing 
shall  be  addressed  to:  Regional 
Administrator,  U.S.  Environmental 
Protection  Agency — ^Region  n,  Jacob  K. 
Javits  Federal  Building,  26  Federal 
Plaza,  New  York,  New  York  10278. 

All  documents  relating  to  this 
determination  are  available  for 
inspection  between  the  hours  of  9  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
at  the  following  offices: 

New  Jersey  Department  of  Environmental 
Protection  and  Energy,  Bureau  of  Safe 
Drinking  Water,  Division  of  Water 
Resources,  Trenton,  NJ  08625. 

U.S.  Environmental  Protection  Agency — 
Region  II,  Public  Water  System 
Supervision  Section,  room  853,  Jacob  K. 
Javits  Federal  Building,  26  Federal  Plaza, 
New  York,  New  York  10278. 

FOR  FURTHER  INFORMATION,  YOU  MAY 
CONTACT:  Walter  E.  Andrews,  Chief, 
Drinking  and  Groundwater  Protection 
Branch,  U.S.  Environmental  Protection 
Agency — Region  H,  (212)  264-1800. 

(Section  1413  of  the  Safe  Drinking  Water  Act, 
as  amended,  and  40  CFR  142.10  of  the 
NPDWR) 

Dated:  July  6, 1993. 

Herbert  Barrack, 

Acting  Regional  Administrator,  EPA,  Region 
U. 

(FR  Doc.  93-18235  Filed  7-29-93;  8:45  am) 


Public  Water  System  Supervieion 
Program  Revision  for  the  State  of  New 
York 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  State  of  New  York  is  revising  its 
approved  Public  Water  System 
Supervision  Primacy  Program.  The  State 
of  New  York  has  adopted  drinking  water 
regulations  that  satisfy  the  National 
Primary  Drinking  Water  Regulations 
(NPDWR)  for  the  Surface  Water 
Treatment  Rule  (SWTR)  promulgated  by 
USEPA  on  June  29, 1989  (54  FR  27486). 

The  USEPA  has  determined  that  New 
York’s  SWTR  regulations  are  no  less 
stringent  than  the  corresponding 
Federal  regulations  and  that  New  York 
continues  to  meet  all  requirements  for 
primary  enforcement  responsibility  as 
specified  in  40  CFR  142.10.  Therefore, 


the  USEPA  has  determined  to  approve 
the  State  of  New  York’s  requested 
revision  to  its  Public  Water  System 
Supervision  Primacy  Program  for 
compliance  with  the  NPDWR  for  the 
Surface  Water  Treatment  Rule. 

All  interested  parties,  other  than 
Federal  Agencies,  may  request  a  public 
hearing.  A  request  for  a  public  hearing 
must  be  submitted  to  the  USEPA 
Regional  Administrator  at  the  address 
shown  below  within  thirty  (30)  days 
after  the  date  of  this  Federal  Roister 
Notice.  If  a  substantial  request  for  a 
public  hearing  is  made  within  the 
required  thirty-day  period,  a  public 
hearing  will  be  held  and  a  notice  will 
be  given  in  the  Federal  Register  and  a 
newspaper  of  general  circulation. 
Frivolous  or  insubstantial  requests  for  a 
hearing  may  be  denied  by  the  Regional 
Administrator.  If  no  timely  and 
appropriate  request  for  a  hearing  is 
received  and  the  Regional  Administrator 
does  not  choose  to  hold  a  hearing  on 
his/her  motion,  this  determination  shall 
become  final  and  effective  thirty  (30) 
days  after  publication  of  this  F^eral 
Register  Notice. 

Any  request  for  a  public  hearing  shall 
include  the  following  information: 

(1)  The  name,  address  and  telephone 
number  of  the  individual  organization 
or  other  entity  requesting  a  hearing; 

(2)  A  brief  statement  of  the  requesting 
person’s  interest  in  the  Regional 
Administrator’s  determination  and  a 
brief  statement  on  information  that 
the  requesting  person  intends  to 
submit  at  such  hearing; 

(3)  The  signature  of  the  individual 
making  the  requests  or,  if  the  request 
is  made  on  behalf  of  an  organization 
or  other  entity,  the  signatiue  of  a 
responsible  official  of  the  organization 
or  other  entity. 

ADDRESSES:  Request  for  Public  Hearing 
shall  be  addressed  to;  Regional 
Administrator,  U.S.  Environmental 
Protection  Agency — Region  H,  Jacob  K. 
Javits  Federal  Building,  26  Federal 
Plaza.  New  York,  New  York  10278. 

All  documents  relating  to  this 
determination  are  available  for 
inspection  between  the  hours  of  9  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
at  the  following  offices; 

New  York  State  Department  of  Health, 
Bureau  of  Public  Water  Supply  Protection, 
room  406, 2  University  Plaza/Westera 
Avenue,  Albany,  New  York  12203-3399. 
U.S.  Environmental  Protection  Agency — 
Region  11.  Public  Water  System 
Supervision  Section,  room  853,  Jacob  K. 
Javits  Federal  Building,  26  Federal  Plaza, 
New  York,  New  York  10278. 


FOR  FURTHER  INFORMATION,  YOU  MAY 
CONTACT: 


BH.LJNO  CODE  MaO-SO-M 

[FRL-4664-51 
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Walter  E.  Andrews,  Chief,  Drinking  and 
Groundwater  Protection  Branch,  U.S. 
Environmental  Protection  Agency — 
Region  H.  (212)  264-1800. 

(S^tion  1413  of  the  Safe  Drinking 
Water  Act,  as  amended,  and  40 
142.10  oftheNPDWR). 

Dated:  July  1, 1993. 

Kathleen  C.  Callahan, 

Acting  Regional  Administrator,  EPA,  Region 
II. 

[FR  Doc.  93-18104  Filed  7-29-93;  8:45  ami 
BILUNQ  CODE  asaO-SO-M 


[FRL-4686-2] 

Drinking  Water  Program  Revision  for 
the  State  of  New  York 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  state  of  New  York  is  revising  its 
approved  Public  Water  Supply 
Supervision  Program.  The  state  of  New 
York  has  adopted  drinking  water 
regulations  that  satisfy  the  National 
Primary  Drinking  Water  Regulations 
(NPDWR)  for  the  Total  Coliforms  Rule 
(TCR)  promulgated  by  USEPA  on  June 
29, 1989  (54  FR  27544).  The  USEPA  has 
determined  that  New  York’s  TCR 
regulations  are  no  less  stringent  than  the 
corresponding  Federal  regulations  and 
New  York  continues  to  meet  all 
requirements  for  primary  enforcement 
responsibility  as  specified  in  40  CFR 
142.10.  Therefore,  EPA  proposes  to 
approve  New  York’s  TCR  program 
revision. 

All  interested  parties,  other  than 
Federal  Agencies,  may  request  a  public 
hearing.  A  request  for  a  public  hearing 
must  submitted  to  the  USEPA 
Regional  Administrator  at  the  address 
shown  below  within  thirty  (30)  days 
after  the  date  of  this  Federal  Register 
Notice.  If  a  request  for  a  public  hearing 
is  made  within  the  required  thirty-day 
(30)  period,  a  public  hearing  will  be 
held  and  notice  will  be  given  in  the 
Federal  Register  and  a  newspaper  of 
general  circulation.  Insubstantial 
request  for  a  hearing  may  be  denied  by 
the  Regional  Administrator. 

If  no  timely  and  appropriate  request 
for  a  hearing  is  received  and  the 
Regional  Administrator  does  not  choose 
to  hold  a  hearing  on  his/her  motion,  this 
determination  shall  become  final  and 
effective  thirty  (30)  days  after 
publication  of  this  Federal  Register 
Notice  Any  request  for  a  public  hearing 
shall  include  the  following  information: 

(1)  The  name,  address  and  telephone 
number  of  the  individual  organization 
or  other  entity  requesting  a  hearing; 


(2)  A  brief  statement  of  the  requesting 
person’s  interest  in  the  Regional 
Administrator’s  determination  and  a 
brief  statement  on  information  that  the 
requesting  person  intends  to  submit  at 
such  hearing; 

(3)  The  signature  of  the  individual 
making  the  requests  or,  if  the  request  is 
made  on  behalf  of  an  organization  or 
other  entity,  the  signature  of  a 
responsible  official  of  the  organization 
or  other  entity. 

ADDRESSES:  Requests  for  Public  Hearing 
shall  be  addressed  to:  Regional 
Administrator,  U.S.  Environmental 
Protection  Agency — Region  11,  Jacob  K. 
Javits  Federal  Building,  26  Federal 
Plaza,  New  York,  New  York  10278. 

All  documents  relating  to  this 
determination  are  available  for 
inspection  between  the  hours  of  9  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
at  the  following  offices: 

New  York  State  Department  of  Health, 

Bureau  of  Public  Water  Supply,  2 
University  Place,  room  406,  Albany,  NY 
12203. 

U.S.  Environmental  Protection  Agency — 
Region  II,  Public  Water  System 
Supervision  Section,  room  853,  Jacob  K. 
Javits  Federal  Building,  26  Federal  Plaza, 
New  York,  New  York  10278. 

FOR  FURTHER  INFORMATION,  YOU  MAY 
CONTACT:  Walter  E.  Andrews,  Chief, 
Drinking  and  Groimdwater  Protection 
Branch,  U.S.  Environmental  Protection 
Agency — Region  11,  (212)  264-1800. 

(Section  1413  of  the  Safe  Drinking  Water  Act, 
as  amended,  and  40  CFR  142.10  of  the 
NPDWR) 

Dated:  June  25, 1993. 

William  J.  Musz]mski, 

Acting  Regional  Administrator,  EPA,  Region 
II. 

(FR  Doc.  93-18236  Filed  7-29-93;  8:45  am) 
BiUJNG  CODE  fSaO-50-M 


[FRL-4695-9] 

Drinking  Water  Program  Revision  for 
the  Territory  of  the  Virgin  Islands 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Territory  of  the  Virgin  Islands  is 
revising  its  approved  Public  Water 
Supply  Supervision  Program.  The 
Territory  of  the  Virgin  Islands  has 
adopted  drinking  water  regulations  that 
satisfy  the  National  Primary  Drinking 
Water  Regulations  (NPDWR)  for  the 
Total  Coliforms  Rule  (TCR)  promulgated 
by  USEPA  on  June  29, 1989  (54  FR 
27544). 

The  USEPA  has  determined  that  the 
Virgin  Islands’  TCR  regulations  are  no 


less  stringent  than  the  corresponding 
Federal  regulations  and  the  Virgin 
Islands  continues  to  meet  all 
requirements  for  primary  enforcement 
responsibility  as  specified  in  40  CFR 
142.10.  Therefore,  EPA  proposes  to 
approve  the  Virgin  Islands  'TCR  program 
re^sion.  All  interested  parties,  other 
than  Federal  Agencies,  may  request  a 
ublic  hearing.  A  request  for  a  public 
earing  must  be  submitted  to  the 
USEPA  Regional  Administrator  at  the 
address  shown  below  within  thirty  (30) 
days  after  the  date  of  this  Federal 
Register  Notice.  If  a  request  for  a  public 
hearing  is  made  within  the  required 
thirty-day  (30)  period,  a  public  hearing 
will  be  held  and  a  notice  will  be  given 
in  the  Federal  Register  and  a  newspaper 
of  general  circulation.  Insubstantial 
requests  for  a  hearing  may  be  denied  by 
the  Regional  Administrator.  If  no  timely 
and  appropriate  request  for  a  hearing  is 
received  and  the  Regional  Administrator 
does  not  choose  to  hold  a  hearing  on 
his/her  motion,  this  determination  shall 
become  final  and  effective  thirty  (30) 
days  after  publication  of  this  F^eral 
Register  Notice.  Any  request  for  a 
public  hearing  shall  include  the 
following  information: 

(1)  The  name,  address  and  telephone 
number  of  the  individual  organization 
or  other  entity  requesting  a  hearing; 

(2)  A  brief  statement  of  the  requesting 
person’s  interest  in  the  Regional 
Administrator’s  determination  and  a 
brief  statement  on  information  that  the 
requesting  person  intends  to  submit  at 
such  hearing; 

(3)  The  signature  of  the  individual 
making  the  requests  or,  if  the  request  is 
made  on  behalf  of  an  organization  or  the 
entity,  the  signatrire  of  a  responsible 
official  of  the  organization  or  other 
entity. 

ADDRESSES:  Requests  for  Public  Hearing 
shall  be  addressed  to:  Regional 
Administrator.  U.S.  Environmental 
Protection  Agency — ^Region  11,  Jacob  K. 
Javits  Federal  Building,  26  Federal 
Plaza,  New  York,  New  York  10278. 

All  documents  relating  to  this 
determination  are  available  for 
inspection  between  the  hours  of  9  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
at  the  following  offices: 

Government  of  the  Virgin  Islands  of  the 
United  Statm,  Department  of  Planning  and 
Natural  Resources,  Nisky  Center — suite 
231,  Carlotte  Amalie,  St.  Thomas,  V.I. 
00802. 

U.S.  Environmental  Protection  Agency — 
Region  U,  Public  Water  System 
Supervision  Section,  room  853,  Jacob  K. 
Javits  Federal  Building,  26  Federal  Plaza. 
New  York.  New  York  10278. 

FOR  FURTHER  INFORMATION,  YOU  MAY 
CONTACT:  Walter  E.  Andrews,  Chief, 
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Drinking  end  Groundwater  ProtectkiR 
Branch,  U.S.  EnTironmental  Protection 
Agency— Region  H.  (212)  264-1600. 

(Sectioii  1413  of  the  Safe  Drinking  Water  Act, 
as  anwoded,  and  40  CFR  142.10  ^  dw 
NPDWR 

DMad:)aly6, 1993. 

Herbert  Bamck, 

Acting  Regkmtd  Admintstmtor.  BPA,  Region 
II. 

IFR  Doc.  93-18237  Filed  7-29-93;  8:45  am] 
MUJNQ  CODE  am-eMB 


{FRL-4685-2] 

Science  Advisory  Board  Cieen  Air 
Scientific  Advisory  Committee;  Public 
Meeting 

PursuMit  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  givra  that  the  Clean  Air 
Scientific  Advisory  Committee  (CASAC) 
of  the  Science  Advisory  Board  (SAB) 
wil)  conduct  a  meeting  to  review  the 
two  documents:  (1)  Tlw  Supplement  to 
the  Second  Addendum  (1986)  to  Air 
Quality  CritCTia  for  Pmticulate  Matter 
and  Sulfur  Oxides  (1982);  Assessmmt  of 
New  Findings  on  Sulfur  Dioxide  Acute 
Exposure  Health  Effects  in  Asthmatics, 
and  (2)  Review  of  the  National  Ambient 
Air  Quality  Standards  for  Sulfur  Oxides; 
Updated  Assessment  of  Scientific  and 
Technical  Information,  Supplement  to 
the  19860A(^S  Staff  Paper 
Addendum.  Both  documents,  whkdi 
constitute  supplements  to  existing 
documents,  will  be  reviewed  and 
evaluated  with  respect  to  their  scientific 
and  tedmical  adequacy. 

The  meeting  will  be  held  at  the  Guest 
Quarters  Suites  Hotel.  2515  Meridian 
Parkway.  Duiham,  North  Carolina 
27713.  liie  hotel  telephone  number  is 
(919)  361-4660.  The  meeting  will  be 
held  on  August  19, 1993,  fatm  9  a.m.  to 
5:30  p.m.  Seating  is  limited  and  will  be 
on  a  first  come  basis. 

Availability  of  Documents 

The  following  documents  are  not 
available  from  the  Science  Advisory 
Board. 

1.  Single  copies  of  the  Supplement  to 
the  Second  Addendum  (1986)  to  Air 
Quality  Criteria  for  Particuiate  Matter 
and  Sulfur  Oxides  (1982):  Assessment  of 
New  Findings  on  Sulfur  Dioxide  Acute 
Exposure  H^th  Efiects  in  Asthmatics 
are  availdde  from  Dr.  Dennis  ). 
Kotchmar,  U.S.  EPA,  Environmental 
Criteria  Assessment  Office.  (MD-52). 
Research  Triangle  Park,  NC  27711, 
telephone  {910)  541-4158.  Members  of 
the  public  who  wish  to  provide 
comments  directly  to  EPA  on  the 
Criteria  Document  Supplement  may  do 


so  by  sending  their  written  comments  to 
Dr.  Kotchmar  at  the  above  address. 
Comments  most  be  received  by  EPA  no 
later  than  30  calmdar  days  following 
the  publication  date  of  tide  notice  in  the 
Federal  Register. 

2.  Single  copies  of  the  National 
Ambient  Air  ^alify  Standards  for 
Sulfur  Oxides:  Updated  Assessment  of 
Scientific  and  Technical  Information. 
Supplement  to  the  1986  OA(^S  Staff 
Paper  Addendum  are  available  from  Mr. 
John  Haines.  U.S.  EPA.  Office  of  Air 
Quality  Planning  and  Standards.  (MD- 
12).  Research  Triangle  Park,  NC.  27711, 
telephone  (919)  541-5533.  Members  of 
the  public  who  wish  to  provide 
comments  directly  to  EPA  on  the  Staff 
Paper  Supplement  may  do  so  by 
sending  their  written  comments  to  Mr. 
Haines  at  the  above  address.  Comments 
must  be  received  by  EPA  no  later  than 
30  calendar  days  following  the 
publication  date  of  this  notice  in  the 
Federal  Register. 

Opportunity  to  comment  directly  to 
the  Clean  Ah  Scientific  Advisory 
Committee  on  these  documents  or 
related  issues  is  discussed  below. 

For  Further  Infiormathm 

For  additional  information  concerning 
this  meeting,  please  contact  Mr.  Randall 
C.  Bond.  Designated  Federal  Official,  or 
Ms.  Jmiica  Jones,  Management  Analyst, 
at  (202)  260-8414,  Clean  Air  Scientific 
Advisory  Committee,  Science  Advisory 
Board  (A-101),  U.S.  Environmental 
Protection  Agency.  401 M  St.  SW., 
Washington,  DC  20460.  Those 
individuals  requiring  a  copy  of  the 
agenda  should  contact  Ms.  Lori  Gross  at 
the  phone  number  above. 

Opportunity  for  ProvidiBg  Conunents 

Members  of  the  public  who  wish  to 
make  a  brief  oral  presentation  to  the 
Committee  must  contact  Ms.  Janice 
Jones  noi  later  than  Thtitaday,  Augu^ 
12, 1993  in  order  to  be  included  on  the 
Agenda.  In  general,  each  individual  or 
group  making  an  oral  preeentation  will 
be  limited  to  a  total  time  of  five 
minutes.  Written  statements  of  any 
length  (at  least  30  copies)  may  be 
provide  to  the  Committee  up  until  die 
meeting.  These  written  statements  may 
be  the  same  as  those  provided  directly 
to  EPA  or  may  be  tailored  to  the 
Committee.  Please  send  these  comments 
to  Ms.  Jones  at  the  address  given  above. 
The  Science  Advisory  Board  expects 
that  public  statements  presented  at  its 
meeting  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements. 


Datad:  July  20. 1993. 

Dom14  Gw  Banas, 

Stajf  Director,  Scieitce  Adrkoiry  Board. 

(FR  Doc  93-18238  Piled  7-29-93;  8:4S  am) 
aauMO  cooe  swo  id  p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  93-937] 

Comments  Invited  on  Rorkte  Public 
Safety  Plan  Amendment 

July  21. 1993. 

On  May  10, 1990,  the  Commission 
accepted  the  Public  Safety  Plan  for 
Florida  (Region  9).  On  June  28, 1993, 
Region  9  submit!^  a  proposed 
amendment  to  its  plan  that  would  revise 
the  current  channel  allotments.  Because 
the  proposed  amendment  is  a  major 
change  to  the  Region  9  plan,  the 
Commission  is  solicitii^  comments 
from  the  public  before  t^ng  action. 

(See  Report  and  Order,  Genwal  Docket 
No.  87-112, 3  FCC  Red  905  (1987),  at 
paragraph  57.) 

Interested  parties  may  file  comments 
to  the  propo^  amendment  cm  or  before 
August  27. 1993  and  reply  comments  on 
or  before  ^ptember  13, 1993. 
CommentOTS  should  send  an  original 
and  five  copies  of  comments  to  the 
Secretary.  Federal  Communications 
Commission,  Washin^n  DC  20554  and 
should  clearly  identify  them  as 
submissions  to  Gen.  Docket  90-119 
Florida-Public  Safety  Region  9. 

Questions  regarding  tl^  public  notice 
may  be  directed  to  Betty  Woolford, 
Private  Radio  Bureau,  (202)  632-6497  or 
Ray  LaForge,  Office  of  Engineering  and 
Tedmology,  (202)  653-8112. 

Federal  Coimnunifaticnis  Commission. 
William  P.Cafon, 

Acting  Secretary. 

(FR  Doc.  93-18145  Piled  7-29-93;  8:45  am) 
aaiMO  COOC  4712.^1-41 


[DA  93-4391 

Comments  Invited  on  Loulelene  Public 
Sefety  Plen  Amendment 

July  21, 1993. 

On  December  19. 1990,  the 
Commission  accepted  the  Public  Safety 
Plan  for  Louisiana  (Remon  18).  On  July 
13, 1993,  Region  18  submitted  a 
proposed  amendment  to  its  plan  that 
would  revise  the  current  channel 
allotments.  Because  the  proposed 
amendment  is  a  major  change  to  the 
Region  18  plan,  the  Commission  is 
sondting  comments  from  the  public 
before  taking  action.  (See  Report  and 
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Order,  General  Docket  No.  87-112,  3 
FCC  Red  905  (1987),  at  paragraph  57.) 

Interested  parties  may  file  comments 
to  the  proposed  amendment  on  or  before 
August  27, 1993  and  reply  comments  on 
or  ^fore  ^ptember  13, 1993. 
Commenters  should  send  an  original 
and  five  copies  of  comments  to  the 
Secretary,  Federal  Communications 
Commission,  Washington,  DC  20554 
and  should  clearly  identify  them  as 
submissions  to  Gen.  Docket  90-498 
Louisiana-Public  Safety  Region  18. 

Questions  regarding  this  public  notice 
may  be  directed  to  Betty  Woolford, 
Private  Radio  Bureau,  (202)  632-6497  or 
Ray  LaForge,  Office  of  Engineering  and 
Technology,  (202)  653-8112. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  93-18144  Filed  7-29-93;  8:45  am] 
BILUNG  CODE  t712-01-M 


[DA  93-936] 

Comments  Invited  on  Philadelphia 
Area  Public  Safety  Plan  Amendment 

July  21, 1993. 

On  February  2, 1990,  the  Commission 
accepted  the  Public  Safety  Plan  for  the 
Philadelphia  area  (Region  28).  On  June 
28, 1993,  Region  28  submitted  a 
proposed  amendment  to  its  plan  that 
would  revise  the  current  channel 
allotments.  Because  the  proposed 
amendment  is  a  major  change  to  the 
Region  28  plan,  the  Commission  is 
soliciting  comments  from  the  public 
before  taking  action.  (Sea  Report  and 
Order,  General  Docket  No.  87-112,  3 
FCC  Red  905  (1987),  at  paragraph  57.) 

Interested  parties  may  file  comments 
to  the  proposed  amendment  on  or  before 
August  27, 1993  and  rely  comments  on 
or  before  ^ptember  13, 1993. 
Commenters  should  send  an  original 
and  five  copies  of  comments  to  the 
Secretary,  Federal  Communications 
Commission,  Washington,  DC  20554 
and  should  clearly  identify  them  as 
submissions  to  Gen.  Docket  89-573 
Philadelphia-Public  Safety  Region  28. 

Questions  regarding  this  public  notice 
may  be  directed  to  Betty  Woolford, 
Private  Radio  Bureau,  (202)  632-6497  or 
Ray  LaForge,  Office  of  Engineering  and 
Technology,  (202)  653-8112. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  93-18146  Filed  7-29-93;  8:45  am] 
BILUNG  CODE 


FEDERAL  MARITIME  COMMISSION 

Agreement(s)  Rl«d:  Iceland 
Steamshipi/Samakip  Slot  Charter 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW.,  9th  Floor. 

Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  foimd  in 
§  572.603  of  title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  217-011424. 

Title:  Iceland  Steamship/Samskip  Slot 
Charter  Agreement. 

Parties: 

Iceland  Steamship  Company,  Ltd. 

("Iceland”) 

Samskip  hf.  ("Samskip”) 

Synopsis:  The  proposed  Agreement 
would  permit  Samskip  to  charter  space 
on  vessels  owned  or  operated  by  Iceland 
in  the  trade  between  U.S.  North  Atlantic 
ports  and  Reykjavik,  Iceland. 

Dated;  July  26, 1993. 

By  Order  of  the  Federal  Maritime 
Commission. 

Joseph  C  Polking, 

Secretary. 

[FR  Doc.  93-18200  Filed  7-29-93;  8:45  ami 
BILUNG  CODE  STSO-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Cognitive  Function  and  Hypoglycemia 
in  Children  With  IDDM 

AGENCY:  National  Institute  of  Child 
Health  and  Human  Development 
(NICHD),  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 

ACTION:  Notice. 

SUMMARY:  The  Office  for  Protection  from 
Research  Risks  (OPRR)  convened  a 
panel  of  experts,  pursuant  to  the 
requirements  of  45  CFR  part  46,  subpart 
D,  section  407,  concerning  a  proposed 
protocol  entitled  "Cognitive  Fimction 
and  Hypoglycemia  in  Children  with 
BDDM.”  The  grant  number  is  1  ROl 


HD29487-01A1.  Because  the 
participants  in  this  study  would  be 
children  as  research  subjects,  DHHS 
regulations  regarding  the  involvement  of 
children  as  subjects  (45  CFR  part  46, 
subpart  D,  section  407(a)  and  (b))  apply. 
OPI^  has  made  an  initial  determination 
that  these  regulatory  requirements 
would  be  met  only  after  the  informed 
consent  and  assent  documents  had  been 
rewritten,  submitted  to,  and  approved 
by  OPRR.  and  recommended  ffiat  the 
protocol  be  approved  contingent  upon 
submission  of  acceptable  documents. 
Public  review  and  comment  are 
solicited  pursuant  to  the  requirements 
of  45  CFR  part  46,  subpart  D,  section 
407. 

DATES:  To  be  assured  of  consideration, 
comments  must  be  received  on  or  before 
5  p.m..  September  17. 1993. 

ADDRESSES:  Please  send  comments  or 
requests  for  additional  information  to 
Diane  L.  Aiken,  Assurance  Coordinator, 
Division  of  Human  Subject  Protections, 
Office  for  Protection  from  Research 
Risks,  National  Institutes  of  Health, 

9000  Rockville  Pike,  Building  31.  room 
5B63,  Bethesda,  Maryland,  20892. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Aiken.  Office  for  Protection 
from  Research  Risks,  National  Institutes 
of  Health.  Telephone  (301)  496-7041 
(not  a  toll  froe  number). 

SUPPLEMENTARY  INFORMATION:  DHHS 
regulations  regarding  the  involvement  of 
children  as  research  subjects  specify 
that  research  protocols  involving  risks 
significantly  greater  than  minimal  and 
ofiering  no  prospect  of  direct  benefit  to 
individual  subjects  may  not  be 
supported  unless  the  research  has  been 
reviewed  by  a  panel  of  experts  (45  CFR 
part  46,  subpart  D,  section  407(a)  end 
(b)). 

The  Office  for  Protection  from 
Research  Risks  (OPRR).  Office  of 
Extramural  Research  (OER),  National 
Institutes  of  Health,  received  a  request 
from  the  Institutional  Review  Board 
(IRB)  of  the  Children’s  Hospital  of 
Pittsburgh  to  convene  a  panel  of  experts 
pursuant  to  45  CFR  part  46.  subpart  D, 
section  407.  The  request  referenced  a 
protocol  titled  "Cognitive  Function  and 
Hypoglycemia  in  Children  with  IDDM” 
(IROI  HD29487-01A1).  The  IRB 
determined  that  the  research  involved 
greater  than  minimal  risk  and  offered  no 
prospect  of  direct  benefit  to  the 
individual  children  who  were  to  be  the 
normal  control  subjects. 

OPRR  convened  such  a  panel  of 
experts  under  authority  delegated  by  the 
Secretary  of  HHS.  OPRR  has  made  an 
initial  determination,  subject  to  public 
comment,  that  the  proposed  protocol 
may  be  supported  by  DHHS  contingent 
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upon  major  modifications  in  the 
informed  consent  documents  and  the 
assent  procedme.  Recruitment  processes 
must  be  clarified.  Once  this  additional 
information  has  been  submitted  to  and 
approved  by  OHtR,  the  research  would 
be  in  conformance  with  45  CFR  46.407. 
and  45  CFR  46.406. 

The  Office  for  Protection  from 
Research  Risks,  National  Institutes  of 
Health  makes  this  initial  determination 
on  behalf  of  the  Secretary  of  HHS. 

Public  review  and  comment  are 
solicited  pursuant  to  the  requirements 
of  45  CFR  part  46,  subpart  D,  section 
407. 

Dated;  July  23, 1993. 

Ruth  L.  Kinchetein, 

Acting  Director,  Nathmal  Institutes  c/ Hedth. 
IFR  Doc.  93-18240  Filed  7-2^3;  8:45  ami 
BI  LUNG  CODE  4140-01-M 


NaUonal  Center  for  Research 
Resources;  Notice  of  Meeting 

Notice  is  hereby  given  that  the 
National  Center  for  Research  Resources 
(NCRR),  National  Institutes  of  Health, 
will  hold  a  meeting  to  draft  a  strategic 
plan.  The  3-day  meeting  is  scheduled 
for  the  Hyatt  Dulles,  2300  Dulles  Comer 
Blvd.,  Herndon,  Virginia  on: 

September  28, 1993  5  p.m.-O  p.m. 

September  29, 1993  8:30  a.m.-5  pm. 
September  30, 1993  8:30  a.m.-4  p.m. 

Individuals  who  are  interested  in 
obtaining  more  information  about  the 
meeting  should  contact  Caroline 
Holloway.  Ph.D.,  Director,  Office  of 
Science  Policy,  NCRR/NIH,  9000 
Rockville  Pike,  Bldg.  12A,  rm.  4047, 
Bethesda,  MD  20892-1012,  301-496- 
2992. 

Dated:  July  22. 1993. 

Ruth  Kinchetein, 

Acting  Director,  NJH. 

[FR  Doc.  93-18143  Piled  7-29-93;  8;45  am| 
BILLING  CODE  414B-et-M 


Public  Hairith  Service 

Agency  Forme  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Public  Health  Service 
(PHS)  puUishes  a  list  of  information 
collection  requests  it  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  clearance  in  compliance  with 
the  Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  The  following  requests  have 
been  submitted  to  OMB  since  the  list 
was  last  published  on  Fridayr  July  16, 
1993. 


Copies  of  the  information  collection 
requests  may  be  obtained  by  calling  the 
PHS  Reports  Clearance  Officer  on  (202) 
690-7100. 

1.  Medical  Device  Recall  Cost 
Survey — Nevr— To  assess  industry 
benefits  from  the  Food  and  Drug 
Administration  (FDA)  regulations 
associated  with  the  Sale  Medical 
Devices  Act,  the  coet  of  medical  device 
product  recalls  is  needed.  A  random 
survey  of  device  manufocturers  that 
have  recently  amducted  product  recalls 
will  provide  quantitative  information  on 
these  costs  and  allow  FDA  to  calculate 
these  benefits  punuant  to  E.0. 12291. 
Respondents;  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizatiems.  Number  (rf  Respondents; 
264;  Number  of  Responses  Per 
Respondent:  1;  Average  Burden  Per 
Response:  .6731  hr.;  ^timated  Annual 
Burden:  178  hours. 

2.  Standardized  Reporting  System  and 
Associated  Epidemiologic  I^estigations 
of  Occupationally-Related  Infection 
with  Human  Immunodeficiency  Virus 
in  Health  Care  and  Public  Safety 
Meetings — 0920-0286 — ^The  data 
collection  instrument  is  designed  to 
gather  information  on  documented  or 
presumed  occupational  exposure  to  HIV 
and  to  establish  whether  seroconversion 
or  an  illness  consistent  with  an  acute 
retroviral  illness  has  occurred. 
Respondents:  Individuals  or 
households:  Number  of  Respondents: 
100;  Number  of  Responses  per 
Respondent:  1;  Average  Burden  per 
Response:  1  hr.;  Estimated  Annual 
Burden:  100  hours. 

3.  NTH  Consultant  Information  File 
System — 0925-0358 — ^This  information 
is  collected  from  scientists  and  other 
experts  to  identify  potential  consultMits 
and  to  appoint  members  to  serve  on 
committees  that  review  and  offer 
recommendations  to  the  National  ' 
Institutes  of  Health  on  grants, 
cooperative  agreements,  or  contract 
proposals.  Respondents;  Individuals  or 
households;  Businesses  or  other  for- 
profit;  Federal  agencies  or  employees: 
Small  businesses  or  organizations. 


Title 

Num- 

berof 

re¬ 

spond¬ 

ents 

Number 
of  re¬ 
sponses 
per  re¬ 
spond¬ 
ent 

Aver- 

•0* 

burden 
per  re¬ 
sponse 

(hours) 

Initial  Consult¬ 
ant  Infonna- 
tion  ...» _ 

3.075 

1 

50 

Consultant  In¬ 
formation 
Update  - 

6.833 

1 

.25 

Estimated  Total  Annual  Burden . 3.246 


4.  Maternal  and  Child  Health  Block 
Grant  Progran:  Application  and  Amiual 
Report — New — is  a  request  for 
approval  of  the  collec^on  of  information 
fnxn  the  59  States  and  jurisdictions  in 
applications  and  annu^  reports,  to 
qualify  for  allotments  of  funds 
authorized  by  sectitm  502  of  the  Social 
Security  Act.  for  services  and  the 
develo^ent  of  service  systems  for 
pregnant  women,  mothers,  infants, 
childrmi  and  adolescents  and  children 
with  special  health  care  needs. 
Respondents:  State  or  local 


governments. 

Title 

Num¬ 
ber  of 
re- 

tpond- 

ente 

Number 
of  re¬ 
sponses 
per  re¬ 
spond¬ 
ent 

Average 

burden 

perre- 

uxxrsa 

(hours) 

Application  .... 
Annual  Report 

59 

59 

1 

1 

847 

163.5 

Estimatad  Total  Annual  Burden . .59,625 

hours 

5.  Childhood  Lead  Poisoning  Program 
Quarterly  Report — 0920-0282 — ^The 
Centers  for  Ihsease  Control  (CDC) 
awards  grants  to  State  and  community 
health  agencies  as  the  principal  delivery 
points  for  childhood  lead  screening  and 
related  medical  and  environmental 
management  activities.  In  order  to 
properly  manage  recipient  activities, 
CDC  requests  quarterly  reports  from  the 
recipients.  Respondents:  State  ot  local 
governments;  Number  of  Respondents: 
35;  Number  of  Responses  Per 
Respondent;  4;  Average  Burden  Per 
Response:  2  hours;  Estimated  Annua! 
Burden:  280  hours. 

6.  A  Sdrool-Based  Intervention  to 
Reduce  Behaviors  thm  Result  in  HIV/ 
STD  Infection  (TX,  CA)-- 
Implemmitation  Evaluation — New — The 
purpose  of  this  data  collection  is  to 
evaluate  the  implementation  process  of 
a  school-based  HIV/STD  prevention 
program.  Selected  schools  in  Texas  and 
California  receiving  a  multiple 
component  intervention  will  be 
compared  to  schools  receiving  a 
knowledge-based  curriculum. 
Respondents:  Individuals  or 
households;  Number  of  Respondents: 
8,290;  Number  of  Responses  Per 
Respondent:  1.98;  Average  Burden  Per 
Response:  0.141  hour;  Estimated  Aiumal 
Burden:  2,191  hours. 

7.  A  School-Based  Intervention  to 
Reduce  Behaviors  that  Result  in  HIV/ 
STD  Infection  (NY,  NJ)-- 
Implementation  Evaluation — New — The 
purpose  of  this  study  is  to  evaluate  the 
implementation  of  a  school-based  HTV/ 
STD  prevention  program.  Selected 
schools  in  New  York  and  New  Jersey 
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receiving  a  multiple  component 
intervention  will  m  compared  to 
schools  receiving  a  knowledge-based 
curriculum.  Respondents:  Individuals  or 
hous^olds;  Number  of  Respondents: 
5.450;  Number  of  Responses  Per 
Respondent:  4.97;  Average  Biurden  Per 
Response:  .102  hour;  Estimated  Annual 
Burden:  2,754  hoins. 

8.  State  Estimates  for  the  National 
Health  Interview  Survey  (NHIS)  Using 
Dual  Frames — ^New — The  efficiency  of 
supplraienting  the  National  Health 
Interview  Survey  with  telephone 
interviews  to  produce  State  estimates 
will  be  determined.  To  assess  the 
magnitude  of  the  sampling  and 
nonsampling  errors,  telephone  surveys 
will  be  conducted  in  States. 
Respondents:  Individuals  or 
households;  Number  of  Respondents: 
5,569;  Number  of  Responses  Per 
Respondent:  2.268;  Average  Burden  Per 
Response:  .168  hour;  Estimated  Annual 
Burden:  2,126  hours. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  below 
at  the  following  address:  Shannah  Koss, 
Human  Resources  and  Housing  Branch, 
New  Executive  Office  Building,  room 
3002,  Washington,  DC  20503. 
fames  Scanlon, 

Director,  Division  a/ Data  Policy,  Office  of 
Health  Planning  arid  Evaluation. 

[FR  Doc.  93-18033  Filed  7-29-93;  8:45  am) 
BHJJNO  COOC  41S»-17-«I 


SOCIAL  SECURITY  ADMINISTRATION 

Finding  Regarding  Foreign  Social 
Insurance  or  Pension  System— Latvia 

AGENCY:  Social  Security  Administration. 
HHS. 

ACTION:  Notice  of  finding  regarding 
Foreign  Social  Insurance  or  Pension 
System — ^Latvia. 

FINDING:  Section  202(t}(l)  of  the  Soda) 
Security  Act  (42  U.S.C.  402(t)(l)) 
prohibits  payment  of  monthly  Iwnefits 
to  any  inciUvidual  who  is  not  a  United 
States  citizen  or  national  for  any  month 
after  he  or  she  has  been  cmtside  the 
United  States  for  6  consecutive  months. 
This  prohibition  does  not  apply  to  such 
an  individual  wh«re  one  of  tm 
exceptions  described  in  secticm  202(t)(2) 
through  202(tH5)  of  the  Social  Security 
Act  (42  U.S.C.  402(t)(2)  through 
402(0(5)1  affects  his  or  her  case. 

S^tion  202(t)(2)  of  the  Social 
Security  Act  provides  that,  subject  to 
certain  residency  requirements  of 
section  202(0(11),  the  prohibition 


against  payment  shall  not  apply  to  any 
individual  who  is  a  citizen  of  a  country 
which  the  Secretary  of  Health  and 
Human  Services  finds  has  in  effect  a 
social  insurance  or  pension  S3r8tem 
which  is  of  general  application  in  such 
country  and  which: 

(a)  Pays  periodic  benefits,  or  the 
actuarial  equivalent  thereof,  on  accoimt 
of  old  age,  retirement,  or  death;  and 

(b)  Permits  individuals  who  are 
United  States  citizens  but  not  citizens  of 
that  coimtry  and  who  qualify  for  such 
benefits  to  receive  those  benefits,  or  the 
actuarial  equivalent  thereof,  while 
outside  the  foreign  coimtry  regardless  of 
the  duration  of  the  absence. 

The  Secretary  of  Health  and  Human 
Services  has  delegated  the  authority  to 
make  such  a  finding  to  the 
Commissioner  of  S^al  Security.  The 
Commissioner  has  redelegated  that 
authority  to  the  Director  of  the  Office  of 
International  Policy.  Under  that 
authority  the  Director  of  the  Office  of 
International  Policy  has  approved  a 
finding  that  Latvia,  beginning  October  1, 
1992,  has  a  social  insurance  system  of 
general  application  which: 

(a)  Pays  periodic  benefits,  or  the 
actuarial  equivalent  thereof,  on 
account  of  old  age,  retirement,  or 
death;  and 

(b)  Permits  United  States  citizens  who 
are  not  citizens  of  Latvia  to  receive 
such  benefits,  or  their  actuarial 
equivalent,  at  the  full  rate  without 
qualification  or  restriction  while 
outside  Latvia. 

Accordingly,  it  is  hereby  determined 
and  found  that  Latvia  has  in  effect, 
beginning  October  1, 1992,  a  social 
insurance  system  which  meets  the 
requirements  of  section  202(t)(2)  of  the 
Social  Security  Act  (42  U.S.C.  402(t)(2)). 

This  is  our  first  finding  imder  section 
202(t)  of  the  Social  Security  Act  for 
Latvia.  Latvia  declared  independence 
from  the  Union  of  Soviet  Sodalist 
Republics  (USSR)  on  August  21, 1991. 
Prior  to  that  date,  the  U^R  occupied 
Latvia  and  enforced  its  laws  there.  Thus, 
for  purposes  of  administering  the 
United  States  Social  Security  program, 
Latvia  was  considered  to  be  part  of  the 
USSR.  The  USSR's  social  insurance  or 
pension  system  was  found  to  meet  the 
requirements  of  sectiim  202(t)(2)  (A)  but 
not  of  (B).  This  finding  was  published 
on  September  3, 1970  (35  FR  14021). 
Under  that  finding.  United  States  Social 
Security  benefits  have  not  been  paid 
based  on  citizen^p  in  Latvia  (nor  have 
they  been  paid  based  on  citizenship  in 
the  USSR). 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Powers,  Room  1104,  West  High 
Rise  Building,  P.O.  Box  17741, 6401 


Security  Boulevard,  Baltimore,  MD 
21235,  (410)  965-3568. 

(Catalog  of  Federal  Domestic  Assistance: 
Program  Nos.  93.802  Social  Security- 
Disability  Insurance;  93.803  Social 
Security — Retirement  Insurance;  93.805 
Social  Security— Survivmrs  Insurance) 
Dated:  July  26. 1993. 

JameaAKiarim. 

Director,  Office  of  International  A>/icy. 

(FR  Doc.  93-18203  Filed  7-29-93;  8:45  am) 
HLUNO  COOC  41S0-aa-l> 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Dochat  No.  N-e3-1S17;  FR-3350-N-421 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Fedmal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

ADDRESSES:  For  further  information, 
contact  Mark  Johnston,  room  7262, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW, 
Washington.  DC  20410;  telephone  (202) 
708-4300;  1I)D  number  for  the  hearing- 
and  s];)6ech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
firee),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  mFORMATKIN:  In 
accordance  vrith  56  FR  23789  ^iay  24, 
1991)  and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C.  11411),  as  amended,  HUD  is 
publishing  this  Notice  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
informatiim  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
unutilized  end  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  C^  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  Notice  is  also  published 
in  order  to  comply  vrith  the  December 
12, 1988  Court  O^er  in  National 
Coalition  for  the  Homeless  v.  Veterans 
Administration,  No.  88-2S03-OG 
(D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
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categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitt^  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency’s  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Judy  Breitman,  Division  of  Health 
Facilities  Planning,  U.S.  Public  Health 
Service,  HHS,  room  17A-10,  5600 
Fishers  Lane,  Rockville,  KID  20857; 

(301)  443-2265.  ^his  is  not  a  toll-free 
number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  56  FR  23789 
(May  24, 1991). 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  ^  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
imavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Pro])erties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 


landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  {/.S.Navy.-John  J. 
Kane,  Deputy  Division  Director,  Dept,  of 
Navy,  Real  ^tate  Operations,  Naval 
Facilities  Engineering  Command,  200 
Stovall  Street,  Alexandria,  VA  22332- 
2300;  (703)  325-0474;  l/.S.Anny:  Robert 
Conte,  Dept,  of  Army,  Military 
Facilities,  DAEN-ZCI-P;  Rm.  1E671, 
Pentagon,  Washington,  DC  20310-2600; 
(703)  693-4583;  Corps  ofEn^neers;  Bob 
Swrieconek,  Headquarters,  Army  Corps 
of  Engineers,  Attn:  CERE-MC,  Room 
4224,  20  Massachusetts  Ave.  NW, 
Washington,  DC  20314-1000;  (202)  272- 
1753;  GSA:  Leslie  Carrington.  Federal 
Property  Resources  Services,  CSA,  18th 
and  F  Streets  NW,  Washington.  DC 
20405;  (202)  208-0619;  (These  are  not 
toll-free  numbers). 

Dated:  July  23, 1993. 

Jacquie  M.  Laiving, 

Deputy  Assistant  Secretary  for  Economic 
Development. 

Title  V,  Federal  Surplus  Property  Program 
Federal  Register  Report  for  7/30/93 

Suitable/Available  Properties 

Buildings  (by  State) 

Arizona 

Bldg.  S-120 

Yuma  Proving  Ground 

Yuma  Co:  Yuma/LaPaz  AZ  85365-9104 

Landholding  Agency:  Army 

Property  Number:  219320202 

Status:  Underutilized 

Conunent:  6845  sq.  ft.,  1  story,  wood  frame, 
presence  of  asbmtos,  most  recent  use  • 
bowling  center,  scheduled  to  be  vacated 
11/15/93 
California 

Bldg.  50,  Annex  Area 
Naval  Postgraduate  School 
Monterey  Monterey  CA  93943- 
Landholding  Agency:  Navy 
Property  Number  779320022 
Status:  Underutilized 
Conunent:  252  sq.  ft.,  1  story  wood  frame, 
needs  rehab,  secured  area  w/altemate 
access,  5%  in  airport  runway,  most  recent 
use  -  storage. 

Bldg.  25,  Annex  Area 
Naval  Postgraduate  School 
Monterey  Monterey  CA  93943- 
Landholding  Agency:  Navy 
Property  Numtwr:  779320023 
Status:  Unutilized 

Comment:  1512  sq.  ft.,  1  story  wood  frame, 
most  recent  use  •  child  care  center,  secured 
area  w/altemate  access 
Colorado 
Bldg.T-3449 


Fort  Carson 

Colorado  Springs  Co:  El  Paso  CO  80913- 
Landbolding  A^ncy:  Army 
Property  Number  219320205 
Status:  Unutilized 

Conunent:  7528  sq.  ft,  1  story  wood  frame, 
needs  rehab,  off-site  remoi^  only,  most 
recent  use  •  storage. 

Bldg.  T-6010 
Fort  Carson 

Colorado  Springs  Co:  El  Paso  CO  80913- 
Landbolding  Agency:  Army 
Property  Numter  219320206 
Status:  Unutilized 

Conunent:  2830  sq.  ft.,  1  story  wood  frame, 
needs  rehab,  off-site  removal  only,  most 
recent  use  •  storage. 

Bldg.  T-6034 
Fort  Carson 

Colorado  Springs  Co:  El  Paso  CO  80913- 
Landholding  A^ncy:  Army 
Property  Number  219320208 
Status:  Unutilized 

Conunent:  1328  sq.  ft.,  1  story  concrete  frame, 
needs  rehab,  off-site  removal  only,  most 
recent  use  •  offices. 

Geoigia 

Bldg.  13503 
Fort  Gordon 

Ft  Gordon  Co:  Richmond  CA  30905- 
Landholding  Agency:  Army 
Property  Number  219320209 
Status:  Unutilized 

Conunent:  7036  sq.  ft..  2  story  wood  frame, 
presence  of  asbratos,  needs  rehab,  off-site 
use  only,  most  recent  use  -  residential. 
Bldg.  14502 
Fort  Gordon 

Ft  Gordon  Co:  Richmond  CA  30905- 
Landholding  Agency:  Army 
Property  Number  219320210 
Status:  Unutilized 

Comment:  7036  sq.  ft.,  2  story  wood  frame, 
presence  of  asbestos,  needs  rehab,  off-site 
use  only,  most  recent  use  -  residential. 
Bldg.  481 
Fort  Gordon 

Ft  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Number:  219320211 
Status:  Unutilized 

Conunent:  1325  sq.  ft.,  1  story  wood  frame, 
presence  of  asbmtos,  needs  rehab,  off-site 
use  only,  most  recent  use  -  offices. 

Bldg.  10417 
Fort  Gordon 

Ft.  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Numlwr  219320212 
Status:  Unutilized 

Conunent:  2668  sq.  ft.,  1  story  wood  frame, 
presence  of  asbmtos,  need  repairs,  off-site 
use  only,  most  recent  use  •  offices. 

Bldg.  10502 
Fort  Gordon 

Ft.  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Number.  219320213 
Status:  Unutilized 

Conunent:  1580  sq.  ft..  1  story  wood  frame, 
presence  of  asbestos,  need  repairs,  off-site 
use  only,  most  recent  use  -  offices. 

Bldg.  10503 
Fort  Gordon 
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Ft  Gordon  Co:  Ridunond  GA  30005* 
Landholding  Agency:  Army 
Property  219320214 

Status:  Unotilmd 

Comment:  2516  sq.  It,  1  story  wood  frame, 
presence  of  asbMtos,  needs  rehab,  off-site 
use  only,  most  recent  use  -  ofBcea. 

Bldg.  10602 
Fort  Gordon 

Ft  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Numlwr.  219320215 
Status:  Unutilized 

Comment:  2000  sq.  ft,  1  story  wood  frame, 
presence  of  asbestos,  needs  rehab,  off-site 
use  only,  most  recent  use  •  offices. 

Bldg.  14503 
Fort  Gordon 

Ft.  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Numbi^  219320216 
Status:  Unutilized 

Comment:  1075  sq.  ft.,  1  story  arood  frame, 
presence  of  asb^os,  off-site  use  only,  most 
recent  use  •  offices. 

Bldg.  20501 
Fort  Gordon 

Ft  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Numtmr:  219320217 
Status:  Unutilized 

Comment:  2116  sq.  ft..  1  story  wood  frame, 
presence  of  asb^os,  off-site  use  only,  most 
recent  use  -  offices. 

Bldg.  20502 
Fort  Gordon 

Ft  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency.  Army 
Property  Number  219320218 
Status:  Unutilized 

Conunent:  3195  sq.  ft..  1  story  wood  frame, 
presence  of  asbestos,  need  repairs,  off-site 
use  only,  most  recent  use  •  offices. 

Bldg.  21501 
Port  Gordon 

Ft  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency  Army 
Property  Number.  219320219 
Status:  Unutilized 

Comment:  7394  sq.  ft.  1  story  wood  frame, 
presence  of  a^mstos,  needs  rehab,  off-site 
use  only,  most  recent  use  •  offices. 

Bldg.  21502 
Port  Gordon 

Ft  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Number  219320220 
Status:  Unutilized 

Comment:  1315  sq.  ft..  1  story  wood  frame, 
presence  of  asbestos,  off-site  use  only,  most 
recent  use  •  offices. 

Bldg.  21504 
Fort  Gordon 

Ft  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Numb^  219320221 
Status:  Unutilized 

Comment  7036  sq.  ft,  2  story  wood  frame, 
presence  of  asbestos,  needs  rehab,  off-site 
use  only,  most  recent  use  •  offices. 

Bldg.  22502 
Port  Gordon 

Ft.  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 


Property  Number  219320222 
Status:  Unutilized 

Comment:  3271  sq.  ft,  l-stosy  wood  frame, 
presence  of  asbestos,  off-shs  use  only,  most 
recent  use  •  offices. 

Bldg.  25304 
Fort  Gordon 

Ft  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency  Army 
Property  Number  219320223 
Status:  Unutilized 

Comment  2788  sq.  ft.,  1  story  wood  frame, 
presence  of  asbmtos,  off-sHe  use  only,  most 
recent  use  -  office/storage. 

Bldg.  25307 
Fort  Gordon 

Ft.  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency  Army 
Property  Number.  219320224 
Status:  Unutilized 

Comment:  1556  sq.  ft..  1  story  wood  frame, 
presence  of  asbmtos,  needs  roof  repairs, 
off-site  use  only,  most  recent  use  -  offices. 
Bldg.  26306 
Fort  Gordon 

Ft.  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Number  219320225 
Status:  Unutilized 

Comment:  1272  sq.  ft.,  1  story  wood  frame, 
possible  asbestos,  need  repairs,  off-site  use 
only,  most  recent  use  -  storage. 

Bldg.  29503 
Fort  Gordon 

Ft  Gordon  Co:  Ridunond  GA  30905- 
Landholding  Agency:  Army 
Property  Number  219320226 
Status:  Unutilized 

Conunent:  2456  sq.  ft.,  1  story  wood  frame, 
presence  of  asbmtos,  off-site  use  only,  most 
recent  use  -  offices. 

Bldg.  33406 
Fort  Gordon 

Ft.  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Number  219320227 
Status:  Unutilized 

Comment:  3456  sq.  ft.,  1  story  wood  frame, 
presence  of  asbmtos,  needs  roof  repairs, 
off-site  use  only,  most  recent  use  -  offices. 
Bldg.  33436 
Fort  Gordon 

Ft  Gordon  Co:  Richmond  GA  30905- 
Landbolding  Agency:  Army 
Property  Number:  219320228 
Status:  Unutilized 

Comment:  2632  sq.  ft,  1  story  wood  frame, 
presence  of  asb^os,  need  repairs,  off-site 
use  only,  most  recent  use  -  offices. 

Bldg.  33438 
Fort  Gordon 

Ft.  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Numbm  219320229 
Status:  Unutilized 

Conunent:  2668  sq.  ft.,  1  story  wood  frame, 
preseiu»  of  asbestos,  needs  rehab,  off-site 
use  only,  most  recent  use  -  storage. 

Bldg.  39502 
Fort  Gordon 

Ft  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Numbw  219320230 
Status:  Unutilized 


Conunent:  1316  sq.  ft.  1  story  wood  frame, 
presence  of  asbratos,  needs  rehsb.  off-site 
use  only,  moet  recent  use  -  offices. 

Bldg.  45306 
Fort  Gordon 

Ft  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Number  219320231 
Status:  Unutilized 

Comment:  6044  sq.  ft.  1  story  wood  frame, 
presence  of  asbestos,  needs  rehab,  off-site 
use  only,  most  recent  use  •  community 
center. 

Bldg.  14301 
Pott  Gordon 

Ft  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Nundien  219320232 
Status:  Unutillzad 

Conunent:  2788  sq.  ft.  1  story  wood  frame, 
presence  of  asbestos,  needs  rehab,  off-site 
use  only,  most  recent  use  -  storage. 

Bldg.  25301 
Fort  Gordon 

Ft  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Niunber  219320233 
Status:  Unutilized 

Conunent  1196  sq.  ft,  1  story  wood  franM, 
possible  asbestos,  n^  repairs,  off-site  use 
only,  most  recent  use  •  storage. 

Bldg.  26301 
Fort  Gordon 

Ft  Gordcm  Co:  Richmond  GA  ^1905- 
Landholding  Agency:  Army 
Property  Niunber.  219320234 
Status:  Unutilized 

Coixunent  2788  sq.  ft,  1  story  wood  frame, 
presence  of  asbestos,  needs  roof  repairs, 
off-site  use  only,  most  recent  use  -  storage. 
Bldg.  27301 
Fort  Gordon 

Ft  Gordon  Co:  Richmond  GA  30905- 
Landholding  Ageru^:  Army 
Property  Number:  219320235 
Status:  Unutilized 

Comment:  2788  sq.  ft..  1  story  wood  frame, 
presence  of  asbestos,  off-site  use  only,  most 
recent  use  -  storage. 

Hawaii 
Bldg.  302 
FortShafter 

Honolulu  Co:  Honolulu  HI  96818- 
Landholding  AgeiKry:  Army 
Property  Number:  219320236 
Status:  Unutilized 

Comment:  39  sq.  ft.,  most  recent  use  -  sentry 
station,  off-site  use  only. 

Kansas 

Bldg.  T-2343,  Fort  Riley 
Ft  Riley  Co:  Geary  KS  66442- 
Landhcdding  Agency:  Army 
Property  Numbw  219320237 
Status:  Unutilized 

Conunent:  3148  sq.  ft..  1  story  wood  frame, 

"  needs  rehab,  presence  of  asbestos,  noost 
recent  use  •  storage. 

Kentucky 
Bldg.  0001 
Fort  Campbell 

Vicinity  Ohio  li  Chaffee  Avenue 
Ft  Caowbell  Co:  Christian  KY  42223- 
Landhofding  Agency:  Army 
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Property  Number.  219320238 
Status:  Unutilized 

Comment:  3535  sq.  ft,  2  story,  secured  area 
w/altemate  access,  most  recent  use  • 
administration. 

Bldg.  00003 
Fort  Campbell 

Vicinity  Ohio  &  Chaffee  Avenue 
Ft  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number  219320239 
Status:  Unutilized 

Comment:  3500  sq.  ft,  2  story,  secured  area 
w/altemate  access,  most  recent  use  - 
administration. 

Bldg.  00004 
Fort  Campbell 

Vicinity  Ohio  &  Chaffee  Avenue 
Ft  Campbell  Co:  Christian  ICY  42223- 
Landholding  Agency:  Army 
Property  Number  219320240 
Status:  Unutilized 

Comment:  7800  sq.  ft,  2  story,  secured  area 
w/altemate  access,  most  recent  use  - 
administration. 

Bldg.  00008 
Fort  Campbell 

Vicinity  Ohio  ft  Chaffee  Avenue 
Ft  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number  219320241 
Status:  Unutilized 

Comment:  3500  sq.  ft.,  2  story,  secured  area 
w/altemate  access^nost  recent  use  • 
administration. 

Bldg.  00009 
Fort  Campbell 

Vicinity  Ohio  ft  Chaffee  Avenue 
Ft  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Niunb«r:  219320242' 

Status:  Unutilized 

Comment:  900  sq.  ft.,  2  story,  seciired  area  w/ 
alternate  access,  most  recent  use  • 
administration/CPO. 

Bldg.  00017 
Fort  Campbell 

Vicinity  Ohio  ft  Chaffee  Avenue 
Ft  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Numlwr:  219320243 
Status:  Unutilized 

Comment:  46285  sq.  ft.,  1  story,  secured  area 
w/altemate  access,  most  recent  use  • 
administration. 

Bldg.  00018 
Fort  Campbell 

Vicinity  Ohio  ft  Chaffee  Avenue 
Ft  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number  219320244 
Status:  Unutilized 

Comment:  2664  sq.  ft.,  1  story,  secured  area 
w/altemate  access,  most  recent  use  - 
administration. 

Bldg.  00019 
Fort  Campbell 

Vicinity  Ohio  ft  Chaffee  Avenue 
Ft  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Numlm:  219320245 
Status:  Unutilized 

Comment:  5310  sq.  ft.,  1  story,  secured  area 
w/altemate  access,  most  recent  use  • 
administration. 


Bldg.  00023 
Fort  Campbell 

Vicinity  Ohio  ft  Chaffee  Avenue 
Ft  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number  219320246 
Status:  Unutilized 

Comment:  3143  sq.  ft.,  1  story,  secured  area 
w/altemate  access,  most  recent  use  • 
administration. 

Bldg.  102 
Fort  Campbell 
Old  Hospital  Area 

Ft  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number:  219320247 
Status:  Unutilized 

Comment:  8971  sq.  ft.,  2  story,  secured  area 
w/altemate  access,  most  recent  use  • 
billets. 

Bldg.  108 
Fort  Campbell 
Old  Hospital  Area 

Ft  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number  219320248 
Status:  Unutilized 

Conunent:  12580  sq.  ft.,  2  story,  secured  area 
w/altemate  access,  most  recent  use  • 
general  instmction  bldg. 

Bldg.  128 
Fort  Campbell 
Old  Hospital  Area 

Ft.  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number  219320249 
Status:  Unutilized 

Comment:  18864  sq.  ft.,  2  story,  secured  area 
w/altemate  access,  most  recent  use  • 
billets. 

Bldg.  130 
Fort  Campbell 
Old  Hospital  Area 

Ft  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number:  219320250 
Status:  Unutilized 

Comment:  17894  sq.  ft.,  2  story,  secured  area 
w/altemate  access,  most  recent  use  - 
general  instmction/billets. 

Bldg.  132 
Fort  Campbell 
Old  Hospital  Area 

Ft.  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number:  219320251 
Status:  Unutilized 

Comment:  17736  sq.  ft.,  2  story,  seciued  area 
w/altemate  access,  most  recent  use  • 
general  instmction/billets. 

Bldg.  134 
Fort  Campbell 
Old  Hospital  Area 

Ft.  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number.  219320252 
Status:  Unutilized 

Comment:  18546  sq.  ft.,  2  story,  secured  area 
w/altemate  access,  most  recent  use  • 
general  instmction/billets. 

Bldg.  135 
Fort  Campbell 
Old  Hospital  Area 

Ft.  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 


Property  Number  219320253 
Status:  Unutilized 

Comment:  11389  sq.  ft.,  2  story,  secured  area 
w/altemate  access,  most  recent  use  • 
general  instmction  bldg. 

Bldg.  136 
Fort  Campbell 
Old  Hospital  Area 

Ft  Campbell  Co:  Christian  KY  42223- 
Landhofding  Agency:  Army 
Property  Number.  219320254 
Status:  Unutilized 

Comment:  18864  sq.  ft.,  2  story,  secured  area 
w/altemate  access,  most  recent  use  - 
general  instmction  bldg. 

Bldg.  2839 
Fort  Campbell 
Old  Hospital  Area 

Ft  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Numbi^  219320255 
Status:  Unutilized 

Comment:  8042  sq.  ft.,  2  story,  secured  area 
w/altemate  access,  most  recent  use  - 
enlisted  quarters. 

Bldg.  2841 
Fort  Campbell 
Old  Hospital  Area 

Ft  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number  219320256 
Status:  Unutilized 

Conunent:  8042  sq.  ft..  2  story,  secured  area 
w/altemate  access,  most  recent  use  - 
enlisted  quarters. 

Bldg.  6122 
Fort  Campbell 

Ft  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number.  219320257 
Status:  Unutilized 

Comment:  2732  sq.  ft.,  1  story,  secured  area 
w/altemate  access,  most  recent  use  • 
vehicle  maintenance  shop. 

Bldg.  6123 
Fort  Campbell 

Ft  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Niunber:  219320258 
Status:  Unutilized 

Comment:  4020  sq.  ft.,  1  story,  seciued  area 
w/altemate  access,  most  recent  use  • 
vehicle  maintenance  shop. 

Utility  Bldg,  Nolin  River  Lake 
Moutardier  Recreation  Site 
Co:  Edmonson  KY 
Landholding  Agency:  COE 
Property  Number  319320002 
Status:  Unutilized 

Comment;  541  sq.  ft.,  concrete  block,  off-site 
use  only 
Louisiana 

Bldg.  7214,  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Number  219320260 
Status:  Unutilized 

Comment:  19301  sq.  ft,  2-story,  needs  rehab, 
most  recent  use  •  storage 
Bldg.  7410,  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Niunber  219320261 
Status:  Unutilized 
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Comment:  2591  sq.  ft.,  1-story,  needs  rehab, 
most  recent  use  •  storage 
Bldg.  7411,  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459-7100 
LandhoWng  Agency:  Army 
Property  Numlmr:  219320262 
Status:  Unutilized 

Comment:  2450  sq.  ft,  1-story,  needs  rehab, 
most  recent  use  -  storage 
Bldg.  7426,  Fort  Polk 

Ft  Polk  Co:  Vernon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Number.  219320263 
Status:  Unutilized 

Comment:  4957  sq.  ft.,  2-story,  needs  rehab, 
most  recent  use  *  storage 
Bldg.  7427,  Fort  Polk 

Ft  Polk  Co:  Vernon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Number:  219320264 
Status:  Unutilized 

Comment:  4957  sq.  ft.,  2-story,  needs  rehab, 
most  recent  use  •  storage 
Bldg.  7430,  Fort  Polk 

Ft  Polk.Co:  Vernon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Numtwr.  219320265 
Status:  Unutilized 

Comment:  4957  sq.  ft.,  2-story,  needs  rehab, 
most  recent  use  •  storage 
Bldg.  7444,  Fort  Polk 

Ft  Polk  Co:  Vernon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Number:  219320266 
Status:  Unutilized 

Comment:  4957  sq.  ft.,  2-story,  needs  rehab, 
most  recent  use  •  storage 
Bldg.  7445,  Fort  Polk 

Ft  Polk  Co:  Vernon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Number:  219320267 
Status:  Unutilized 

Comment:  4957  sq.  ft.,  2-story,  needs  rehab, 
most  recent  use  •  storage 
Bldg.  7446,  Fort  Polk 

Ft  Polk  Co:  Vernon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Niunber:  219320268 
Status:  Unutilized 

Comment:  4957  sq.  ft.,  2-story,  needs  rehab, 
most  recent  use  •  storage 
Bldg.  7447,  Fort  Polk 

Ft  Polk  Co:  Vernon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Numlwr:  219320269 
Status:  Unutilized 

Comment:  4957  sq.  ft.,  2-story,  needs  rehab, 
most  recent  use  -  storage 
Bldg.  7448,  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Number:  219320270 
Status:  Unutilized 

Comment:  4957  sq.  ft.,  2-story,  needs  rehab, 
most  recent  use  -  storage 
Bldg.  7462,  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Number  219320271 
Status:  Unutilized 

Comment:  1688  sq.  ft.,  1-story,  needs  rehab, 
most  recent  use  •  storage 
Bldg.  7472,  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459-7100 


Landholding  Agency:  Army 
Property  Numlwr.  219320272 
Status:  Unutilized 

Comment:  2093  sq.  ft.,  1-story,  needs  rehab, 
most  recent  use  •  storage 
Bldg.  7473,  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Number  219320273 
Status:  Unutilized 

Comment:  2093  sq.  ft.,  l-story,  needs  rehab, 
most  recent  use  •  storage 
Bldg.  7474,  Fort  Polk 

Ft  Polk  Co:  Vernon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Number  219320274 
Status:  Unutilized 

Comment:  1875  sq.  ft.,  1-story,  needs  rehab, 
most  recent  use  •  storage 
Bldg.  7475,  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Numlwr:  219320275 
Status:  Unutilized 

Comment:  1875  sq.  ft.,  1-story,  needs  rehab, 
most  recent  use  •  storage 
Bldg.  7476,  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Number  219320276 
Status:  Unutilized 

Comment:  2233  sq.  ft.,  l-story,  needs  rehab, 
most  recent  use  -  storage 
Bldg.  7660,  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Numlwr  219320277 
Status:  Unutilized 

Comment:  4957  sq.  ft.,  2-story,  needs  rehab, 
most  recent  use  •  storage 
Bldg.  7677,  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Numlwr  219320278 
Status:  Unutilized, 

Comment:  2233  sq.  ft.,  l-story,  needs  rehab, 
most  recent  use  •  storage 
Bldg.  1805,  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Number  219320279 
Status:  Unutilized 

Comment:  9294  sq.  ft.,  l-story,  needs  rehab, 
most  recent  rise  -  adimin. 

Bldg.  1731,  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Number:  219320280 
Status:  Unutilized 

Comment:  7470  sq.  ft.,  2-story,  needs  rehab, 
most  recent  use  •  admin. 

Bldg.  1730,  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Number:  219320281 
Status:  Unutilized 

Comment:  5006  sq.  ft.,  2-story,  needs  rehab, 
most  recent  use  •  admin. 

Bldg.  7422,  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Number:  219320282 
Status:  Unutilized 

Comment:  4957  sq.  ft.,  2-story,  needs  rehab, 
most  recent  use  -  bcurracks 


Bldg.  7662,  Fort  Polk 

Ft  Polk  Co;  Vernon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Numl^  219320283 
Status:  Unutilized 

Comment:  4957  sq.  ft.,  2-story,  needs  rehab, 
most  recent  use  •  btmcks 
Bldg.  7461,  Fort  Polk 
Ft  Polk  Co:  Vernon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Number.  219320284 
Status:  Unutilized 

Comment:  1688  sq.  ft.,  l-story,  needs  rehab. 

most  recent  use  •  dining  facility 
Bldg.  4402,  Fort  Polk 
Ft  Polk  Co:  Vernon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Number.  219320285 
Status:  Unutilized 

Comment:  1196  sq.  ft.,  l-story,  needs  rehab, 
most  recent  use  -  office 
Bldg.  4407,  Fort  Polk 
Ft  Polk  Co:  Vernon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Number.  219320286 
Status:  Unutilized 

Conunent:  1647  sq.  ft.,  l-story,  needs  rehab, 
most  recent  use  -  office 
Bldg.  4408,  Fort  Polk 
Ft  Polk  Co:  Vernon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Niunber  219320287 
Status:  Unutilized 

Comment:  1100  sq.  ft.,  l-story,  needs  rehab, 
most  recent  use  •  office 
Bldg.  7464,  Fort  Polk 
Ft  Polk  Co:  Vernon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Number  219320288 
Status:  Unutilized 

Comment:  2093  sq.  ft.,  l-story,  needs  rehab, 
most  recent  use  •  company  hdqts. 

Bldg.  7465,  Fort  Polk 

Ft  Polk  Co:  Vernon  Parish  LA  71459-7100 

Landholding  Agency:  Army 

Property  Number  219320289 

Status:  Unutilized 

Comment:  1688  sq.  ft.,  l-story,  needs  rehab, 
most  recent  use  -  office 
Bldg.  658,  Fort  Polk 

Ft  Polk  Co:  Vernon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Number  219320290 
Status:  Unutilized 

Comment:  4765  sq.  ft.,  l-story,  needs  rehab, 

*  most  recent  use  -  child  support  center 
Bldg.  659,  Fort  Polk 

Ft  Polk  Co:  Vernon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Number  219320291 
Status:  Unutilized 

Comment:  5135  sq.  ft.,  l-story,  needs  rehab, 
most  recent  use  •  child  support  center 

Maryland 

Bldgs.  303-308,  323-328, 

333-337 

Fort  George  G.  Meade 

Ft  Meade  Co:  Anne  Arundel  MD  20755-5115 
Landholding  Agency:  Army 
Property  Numtor  219320293 
Status:  Unutilized 

Comment;  4720  sq.  ft.  each,  2-story  wood 
ftame,  possible  asbestos,  most  recent  use  • 
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.  barracks/classrooms,  fiir  to  good 
oonditioii,  off-site  uw  cmly 
Bldg.  309 

Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 
Landholding  Agency:  Amy 
Property  Number.  219320294 
Status:  Unutilized 

Conunent:  2324  aq.  ft.  l-story  wood  frame, 
possible  asbestos,  fair  to  good  condition, 
off-site  use  only 
Bldgs.  312,  319 
Fort  George  G.  Meade 

Ft  Meade  Co:  Anne  Arundel  MD  20755-5115 
Landholding  Agency:  Army 
Property  Number  219320295 
Status:  Unutilized 

Comment:  2594  sq.  ft.  1-story  wood  frame, 
possible  asbestos,  most  recent  use  •  storage, 
fair  condition,  off-site  use  only 
Bldgs.  313-314. 317-318 
Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 
Landholding  Agency:  Army 
Property  Numbwr.  219320296 
Status:  Unutilized 

Comment:  1144  sq.  ft.,  1-story  wood  firame, 
possible  asbestos,  most  recent  use  •  storage, 
fair  to  good  condition,  off-site  use  only 
Bldgs.  302, 329, 332,  339 
Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 
Landholding  Agency:  Amy 
Property  Number  219320297 
Status:  Unutilized 

Comment:  2208  sq.  ft.,  1-story  wood  frame, 
possible  asbestos,  most  recent  use  -  storage, 
fair  condition,  off-site  use  only 
Bldg.  2239 

Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  207.S5-5115 
Landholding  Agency:  Amy 
Property  Numbi^  219320298 
Status:  Unutilized 

Conunent:  24528  sq.  ft.,  1-story  concrete 
block,  possible  asbestos,  most  recent  use  - 
mess  hall,  needs  rehab,  off-site  use  only 
Bldg.  9600 

Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  207.5.^-5115 
Landholding  Agency:  Amy 
Property  Niunber  219320299 
Status:  Unutilized 

Comment:  80  sq.  ft.  metal/wood  sentry 
station,  needs  rehab,  off-site  use  only 
Bldg.  2175 

Aberdeen  Proving  Ground 
Co:  Harford  MD  21005-5001 
Landholdii^  Agency:  Amy 
Property  Numtwr:  219320300 
Status:  Underutilized 

Conunent:  2879  sq.  ft.,  1-story,  needs  rehab, 
most  recent  use  •  storehouse 
Bldg.  2176 

Aberdeen  Proving  Ground 
Co:  Harford  MD  21005-5001 
Landholding  Agency:  Amy 
Property  Number.  219320301 
Status:  Unutilized 

Comment:  4425  sq.  ft..  1-story,  needs  rehab, 
most  recent  use  -  adboiin. 

Bldg.  3036 

Aberdeen  Proving  Ground 
Co:  Harford  MD  21005-5001 


Landholding  Agency.  Amy 
Property  Niunber  219320302 
Status:  Unutilized 

Comment:  11016  sq.  ft.,  l-story,  needs  rehab, 
most  recent  use  -  gym,  presence  of  asbestos 

Missouri 

Bldg.  T1238 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Amy 
Property  Number:  219320303 
Status:  Unutilized 

Conunent:  1144  sq.  ft.,  l-story,  most  recent 
use  -  admin.,  possible  asbestos,  off-sita  use 
only 

Bldg.  T1245 
Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Amy 
Property  Numtwr  219320304 
Status:  Unutilized 

Conunent:  1144  sq.  ft,  l-story,  most  recent 
use  -  admin.,  possible  asbestos,  off-site  use 
only 

Bldg.  T1256 
Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Amy 
Property  Number:  219320305 
Status:  Unutilized 

Comment:  1144  sq.  ft.,  l-story.  most  recent 
use  •  admin.,  possible  asbestos,  off-site  use 
only 

Bldg.  T1257 
Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Amy 
Property  Number.  219320306 
Status:  Unutilized 

Conunent:  1144  sq.  ft.,  l-story,  most  recent 
use  >  admin.,  possible  asbestos,  off-site  use 
only 

Bldg.  T1270 
Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Amy 
Property  Number:  219320307 
Status:  Unutilized 

Comment:  1296  sq.  ft.,  1-stcxy,  most  recent 
use  •  admin.,  possible  asbestos,  off-site  use 
only 

New  York 

(P)  Fom.  Alex.  Bay  CG  Station 
Landon  Road,  Wellesley  island 
Alexandria  Co:  Jefferson  NY 
Landholding  Agency:  GSA 
Property  NumlMn  549310006 
Status:  Excess 

Comment:  2500  sq.  ft.  2-story  wood  bldg., 
new  septic  Systran  needed,  needs  rehab 
with  approximately  15  acres  of  land.  Only 
approx.  10  acres  are  available  at  this  time. 
GSA  Number.  2-GR-NY-0730A 

North  Carolina 

Bldg.  A-4625,  Fort  Bragg 
Ft.  Bragg  Co:  Cumberland  NC  28307- 
Landholding  Agency:  Amy 
Property  Number.  219320308 


Statur  Unutilized 

Comment:  2794  sq.  ft.,  l-story,  most  recent 
use  •  mess,  needs  repair,  off-site  use  only 
Bldg.  A-4628.  Fort  Bragg 
Ft  Bragg  Co:  Cumberhmd  NC  28307- 
Landholding  Agencjn  Amy 
Property  Number  219320309 
Status:  Unutilized 

Comment:  2794  sq.  ft,  l-story  wood,  most 
recent  use  •  recreation  bldg.,  off-site  use 
only 

Bldg.  C-4731.  Fort  Bragg 
Ft.  Bragg  Co:  Cumberland  NC  28307- 
Landholding  Agency:  Amy 
Property  Number  219320310 
Status:  Unutilized 

Comment:  780  sq.  ft.,  concrete  block  press 
box.  off-site  use  only 
Ohio 
Bldg.  P-3 

Doan  U.S.  Amy  Reserve  Center 
Portmonth  Co:  Scioto  OH  45662- 
Landholding  Agency:  Amy 
Property  Numtor  219320311 
Status:  Unutilized  * 

Conunent:  10752  sq.  ft.,  l-story  brick,  most 
recent  use  -  office,  possible  asbestos 
Bldg.  P-4 

Doan  U.S.  Amy  Reserve  Center 
Portmonth  Co:  Scioto  OH  45662- 
Landholding  Agency:  Amy 
Property  Numb^  219320312 
Status:  Unutilized 

Comment:  2508  sq.  ft.,  l-story  brick,  most 
recent  use  •  vehicle  maint.  shop 
Bldg.  P-2 

Hayes  U.S.  Amy  Reserve  Center 
Fremont  Co:  Sandusky  OH  43420- 
Landholding  Agency:  Amy 
Property  Number  219320314 
Status:  Unutilized 

Conunent*  3956  sq.  ft,  l-story  brick,  most 
recent  use  -  office,  possible  asbestos 
Bldg.  P-3 

Hayes  U.S.  Amy  Reserve  Center 
Fremont  Co:  Sandusky  OH  43420- 
Landholding  Agency:  Amy 
Property  Number:  219320315 
Status;  Unutilized 

Comment:  1259  sq.  ft.,  1-story  brick,  most 
recent  use  •  vehicle  maint.  shop,  possible 
asbestos 
Oklahoma 

Bldg.  P2946,  Fort  Sill 
Lawton  Co:  Comanche  OK  73501-5100 
Landholding  Agency:  Amy 
Property  Number  219320317 
Status:  Unutilized 

Comment:  842  sq.  ft,  l-story  wood  frame, 
possible  asbestos,  most  recent  use  -  bath 
bouse,  off-site  use  tmly 
Bldg.  T-3543,  Fort  Sill 
Lawton  Co:  Comanche  OK  73501-5100 
Landholding  Agency:  Amy 
Property  Numlwr  219320318 
Status:  Unutilized 

Conunent:  3202  sq.  ft.  l-story  wood  frame, 
possible  asbestos,  most  recent  use  - 
personnel  support  facility,  off-site  use  only 
Bldg.  T-3555,  Fort  Sill 
Lawton  Co:  Comanche  OK  73501-5100 
Landholding  Agency:  Amy 
Property  Number  219320319 
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Status:  Unutilized 

Conunent:  1646  sq.  ft.,  2-8tory  wood  frame, 
possible  asbestos,  most  recent  use  -  admin., 
oft-site  use  only 
Bldg.  T-3630,  Fort  Sill 
Lawton  Co:  Comanche  OK  73501-5100 
Landholding  Agency:  Army 
Property  Number:  219320320 
Status:  Unutilized 

Comment:  2974  sq.  ft.,  1-story  wood  frame, 
possible  asbestos,  most  recent  use  - 
classroom,  needs  rehab,  off-site  use  only 
Bldg.  T-3634,  Fort  Sill 
Lawton  Co:  Comanche  OK  73501-5100 
Landholding  Agency:  Army 
Property  Number:  219320321 
Status:  Unutilized 

Comment:  4525  sq.  ft.,  2-story  wood  frame, 
possible  asbestos,  most  recent  use  - 
barracks,  needs  rehab,  off-site  use  only 
Bldg.  T-3639,  Fort  Sill 
Lawton  Co:  Comanche  OK  73501-5100 
Landholding  Agency:  Army 
Property  Number:  219320322 
Status:  Unutilized 

Comment:  4525  sq.  ft.,  2-story  wood  frame, 
possible  asbestos,  most  recent  use  • 
barracks,  needs  rehab,  off-site  use  only 
Bldg.  T-3640,  Fort  Sill 
Lawton  Co:  Comanche  OK  73501-5100 
Landholding  Agency:  Army 
Property  Number:  219320323 
Status:  Unutilized 

Comment:  1311  sq.  ft.,  1-story  wood  frame, 
possible  asbestos,  most  recent  use  -  admin/ 
supply,  needs  rehab,  off-site  use  only 
Bldg.  T-3641,  Fort  Sill 
Lawton  Co:  Comanche  OK  73501-5100 
Landholding  Agency:  Army 
Property  Number:  219320324 
Status:  Unutilized 

Comment;  1255  sq.  ft.,  1-story  wood  frame, 
possible  asbestos,  most  recent  use  •  day 
room,  needs  rehab,  off-site  use  only 
Bldg.  T-3642,  Fort  Sill 
Lawton  Co:  Comanche  OK  73501-5100 
Landholding  Agency:  Army 
Property  Number:  219320325 
Status:  Unutilized 

Comment:  1255  sq.  ft.,  1-story  wood  frame, 
possible  asbestos,  most  recent  use  -  day 
room,  oft-site  use  only 
Bldg.  T-3643,  Fort  Sill 
Lawton  Co:  Comanche  OK  73501-5100 
Landholding  Agency:  Army 
Property  Number:  219320326 
Status:  Unutilized 

Comment:  1259  sq.  ft.,  1-story  wood  frame, 
possible  asbestos,  most  recent  use  •  day 
room,  oft-site  use  only  _ 

Bldg.  T-3644,  Fort  Sill 
Lawton  Co:  Comanche  OK  73501-5100 
Landholding  Agency:  Army 
Property  Number:  219320327 
Status:  Unutilized 

Comment:  1-story  wood  frame,  possible 
asbestos,  oft-site  use  only 
Bldg.  T-3646,  Fort  Sill 
Lawton  Co:  Comanche  OK  73501-5100 
Landholding  Agency:  Army 
Property  Numler:  219320328 
Status:  Unutilized 

Comment:  1257  sq.  ft.,  1-story  wood  frame, 
possible  asbestos,  most  recent  use  -  day 
room,  oft-site  use  only 


Bldg.  T-3647,  Fort  Sill 
Lawton  Co:  Comanche  OK  73501-5100 
Landholding  Agency:  Army 
Property  Number:  219320329 
Status:  Unutilized 

Comment:  1257  sq.  ft.,  1-story  wood  frame, 
possible  asbestos,  most  recent  use  -  admin/ 
supply,  oft-site  use  only 
Bldg.  T-3648,  Fort  Sill 
Lawton  Co:  Comanche  OK  73501-5100 
Landholding  Agency:  Army 
Property  Number:  219320330 
Status:  Unutilized 

Comment;  1311  sq.  ft.,  1-story  wood  frame, 
possible  asbestos,  most  recent  use  •  admin/ 
supply,  needs  rehab,  oft-site  use  only 
Bldg.  T-3655,  Fort  Sill 
Lawton  Co:  Comanche  OK  73501-5100 
Landholding  Agency:  Army 
Property  Number:  219320331 
Status:  Unutilized 

Comment:  4524  sq.  ft.,  2-story  wood  frame, 
possible  asbestos,  most  recent  use  • 
barracks,  oft-site  use  only 
Bldg.  T-3667,  Fort  Sill 
Lawton  Co:  Comanche  OK  73501-5100 
Landholding  Agency:  Army 
Property  Number:  219320332 
Status:  Unutilized 

Comment:  2850  sq.  ft.,  1-story  wood  frame, 
possible  asbestos,  most  recent  use  -  storage, 
needs  rehab,  oft-site  use  only 
Bldg.  T-4722,  Fort  Sill 
Lawton  Co:  Comanche  OK  73501-5100 
Landholding  Agency:  Army 
Property  Numlwr:  219320333 
Status:  Unutilized 

Conunent:  13500  sq.  ft.,  2-story  wood  frame, 
possible  asbestos,  most  recent  use  -  band 
training  facility,  off-site  use  only 
Bldg.  T-5122,  Fort  Sill 
Lawton  Co:  Comanche  OK  73501-5100 
Landholding  Agency:  Army 
Property  Number:  219320334 
Status:  Unutilized 

Comment:  1-story  wood  frame,  possible 
asbestos,  oft-site  use  only 
Bldg.  P-6220,  Fort  Sill 
Lawton  Co:  Comanche  OK  73501-5100 
Landholding  Agency:  Army 
Property  Number:  219320335 
Status:  Unutilized 

Comment:  848  sq.  ft.,  1-story  metal  frame, 
possible  asbestos,  most  recent  use  • 
construction  bldg.,  oft-site  use  only 
Bldg.  S-6228,  Fort  Sill 
Lawton  Co:  Comanche  OK  73501-5100 
Landholding  Agency:  Army 
Property  Number:  219320336 
Status:  Unutilized 

Comment:  352  sq.  ft.,  1-story  wood  frame, 
possible  asbestos,  most  recent  use  -  range 
house,  oft-site  use  only 
Bldg.  P-6600,  Fort  Sill 
Lawton  Co:  Comanche  OK  73501-5100 
Landholding  Agency:  Army 
Property  Number:  219320338 
Status:  Unutilized 

Comment:  1102  sq.  ft.,  1-story  brick  frame, 
possible  asbestos,  most  recent  use  •  FE 
maintenance  shop,  oft-site  use  only 
Bldg.  P-6601,  Fort  Sill 
Lawton  Co:  Comanche  OK  73501-5100 
Landholding  Agency:  Army 


Property  Number:  219320339 
Status:  Unutilized 

Comment:  1606  sq.  ft.,  possible  asbestos, 
most  recent  use  •  boy  scout  bldg.,  oft-site 
use  only 
South  Carolina 
Bldg.  2505,  Fort  Jackson 
Ft.  Jackson  Co:  Richland  SC  29207- 
Landholding  Agency:  Army 
Property  Number  219320340 
Status:  Unutilized 

Comment:  2358  sq.  ft.,  1-story  wood  frame, 
most  recent  use  -  storage,  oft-site  use  only 
Bldg.  3365,  Fort  Jackson 
Ft.  Jackson  Co:  Richland  SC  29207- 
Landholding  Agency:  Army 
Property  Number  219320341 
Status:  Unutilized 

Comment:  9810  sq.  ft.,  2-story  wood  frame, 
most  recent  use  -  post  thrift  shop,  oft-site 
use  only 

Bldg.  E5884,  Fort  Jackson 
Ft.  Jackson  Co:  Richland  SC  29207- 
Landholding  Agency:  Army 
Property  Number  219320344 
Status:  Unutilized 

Comment:  240  sq.  ft.,  1-story  wood  frame, 
most  recent  use  -  range  house,  oft-site  use 
only 

Texas 

Bldg.  441,  Fort  Hood 
Ft.  Hood  Co:  Bell  TX  76544- 
Landholding  Agency:  Army 
Property  Number:  219320345 
Status:  Unutilized 

Comment;  6033  sq.  ft.,  2-story  wood  frame, 
most  recent  use  -  offices,  needs  rehab,  oft- 
site  use  only 
Bldg.  442,  Fort  Hood 
Ft.  Hood  Co:  Bell  TX  76544- 
Landholding  Agency:  Army 
Property  Number:  219320346 
Status:  Unutilized 

Comment:  6033  sq.  ft.,  2-story  wood  frame, 
most  recent  use  -  offices,  needs  rehab,  oft- 
site  use  only 
Bldg.  2331,  Fort  Hood  . 

Ft.  Hood  Co:  Bell  TX  76544- 
Landholding  Agency:  Army 
Property  Number:  219320347 
Status:  Unutilized 

Comment:  2000  sq.  ft.,  1-story  wood  frame, 
most  recent  use  -  R&U  shop,  needs  rehab, 
oft-site  use  only 
Bldg.  2814,  Fort  Hood 
Ft.  Hood  Co:  Bell  TX  76544- 
Landholding  Agency:  Army 
Property  Number:  219320348 
Status:  Unutilized 

Comment:  1500  sq.  ft.,  1-story  wood  frame, 
most  recent  use  -  oftices,  needs  rehab,  oft- 
site  use  only 
Bldg.  2816,  Fort  Hood 
Ft.  Hood  Co:  Bell  TX  76544- 
Landholding  Agency:  Army 
Property  Number:  219320349 
Status:  Unutilized 

Comment:  1450  sq.  ft.,  1-story  wood  frame, 
most  recent  use  -  storage,  needs  rehab,  off¬ 
site  use  only 
Bldg.  4168,  Fort  Hood 
Ft.  Hood  Co:  Bell  TX  76544- 
Landholdi.is  Agency  Army 
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Property  Numbm:  219320350 
Status:  Unutilized 

Comment:  2100  sq.  ft,  l-story  steel  frame, 
most  recant  use  •  vehicle  wash  platform, 
needs  rehab,  off-site  use  only 
Bldg.  56172,  Fort  Hood 
Ft  Hood  Co:  Bell  TX  76544- 
Landholding  Agency:  Army 
Property  Niunber.  219320351 
Status:  Unutilized 

Comment:  1350  sq.  ft.,  1-story  wood  frame, 
most  recent  use  •  classromn/storage,  needs 
rehab,  off-site  use  cmly 
Bldg.  56173,  Fort  Hood 
Ft  Hood  Co:  Bell  TX  76544- 
Landholding  Agency:  Army 
Property  Number.  219320352 
Status:  Unutilized 

Comment:  1350  sq.  ft,  1-story  wood  frame, 
most  recent  use  •  classrooi^stOTage,  needs 
rehab,  off-site  use  only 
Bldg.  56174,  Fort  Hood 
Ft.  Hood  Co:  Bell  TX  76544- 
Landbolding  Agenc3r.  Army 
Property  Number  219320353 
Status:  Unutilized 

Comment:  1350  sq.  ft.,  1-story  wood  frame, 
most  recent  use  •  classrooi^storage,  needs 
rehab,  off-site  use  only 
Bldg.  440,  Fort  Bliss 
El  Paso  Co:  El  Paso  TX  79916- 
Landholding  Agency:  Army 
Property  Number  219320355 
Status:  Unutilized 

Comment:  1651  sq.  ft.,  1-story  brick,  most 
recent  use  •  education  faciUty,  off-site  use 
cmly 

Bldg.  445,  Fort  Bliss 
El  Paso  Co:  El  Paso  TX  79916- 
Landholding  Ageiury:  Army 
Property  Number  219320356 
Status:  Unutilized 

Comment:  1358  sq.  ft,  1-story  brkiL,  most 
recent  use  -  youth  center,  off-site  use  only 
Virginia 

Bldg.  T-250,  Fort  Monroe 
Ft  Monroe  VA  23651- 
Landholding  Agency:  Army 
Property  Niunber  219320358 
Status:  Underutilized 

Comment:  2415  sq.  ft.,  1-story  wood,  needs 
repair,  most  recent  use  -  storage,  off-site 
use  only 

Bldg.  T-251,  Fort  Monroe 
Ft.  Monroe  VA  23651- 
Landholding  Agency:  Army 
Property  Number  219320359 
Status:  Underutilized 
Comment:  2178  sq.  ft.,  1-story  wood,  most 
recent  use  -  storage,  off-site  use  only 
Bldg.  630,  Fort  Eustis 
Newport  News  Co:  None  VA  23604- 
Landholding  Agency:  Army 
Property  Number  219320360 
Status:  Unutilized 

Comment:  4720  sq.  ft.,  2-story  wcx)d,  needs 
rehab,  most  recent  use  -  office,  off-site  use 
only 

Bldg.  636,  Fort  Eustis 
Newport  News  Co:  None  VA  23604- 
Lanclholding  Agency:  Army 
Property  Number.  219320361 
Status:  Unutilized 


Comment:  2592  sq.  ft.,  1-story  wood,  needs 
rehab,  most  recent  use  •  office,  off-site  use 
only 

Bldg.  637,  Fort  Eustis 
Newport  News  Co:  None  VA  23604- 
Landbolding  Agency:  Army 
Property  Nionbi^  219320362 
Status:  Unutilized 

Comment:  2740  sq.  ft.,  1-story  wood,  needs 
rehab,  most  recent  use  -  achnin.,  off-site  use 
only 

Bldg.  638,  Fort  Eustis 
Newport  News  Co:  None  VA  23604- 
Landholding  Agency:  Army 
Property  Numlir.  219320363 
Status:  Unutilized 

Comment:  1600  sq.  ft.,  l-story  wcxid,  needs 
rehab,  most  recent  use  -  communications, 
off-site  use  only 
Bldg.  639,  Fort  Eustis 
Newport  News  Co:  None  VA  23604- 
Landholding  Agency:  Army 
Property  Number  219320364 
Status:  Unutilized 

Conunent:  2592  sq.  ft,  l-story  wood,  needs 
rehab,  most  recent  use  -  office,  off-site  use 
only 

Bldg.  835,  Fort  Eustis 
Newport  News  Co:  None  VA  23604- 
Lanclholding  Agency:  Army 
Property  Number.  219320365 
Status:  Unutilized 

Comment:  1472  sq.  ft,  l-story,  needs  rehab, 
most  recent  use  -  office  off-site  use  cmly 
Bldg.  1533,  Fort  Eustis 
Newport  News  Co:  None  VA  23604- 
Landholding  Agency:  Army 
Property  Numlwr.  219320366 
Status:  Unutilized 

Comment:  4720  sq.  ft,  2-story  wcxkI,  needs 
rehab,  most  recent  use  -  storage,  off-site  use 
only 

Bldg.  510,  Fort  Story 
Newport  News  Co:  None  VA  23604- 
Landholding  Agency:  Army 
Property  Number:  219320367 
Status:  Unutilized 

Comment:  7800  sq.  ft,  2-story  wcx>d,  needs 
rehab,  most  recent  use  -  barracks,  off-site 
use  only 
Washington 

Reserve  Center,  Longview 
14  Port  Way 

Longview  Co:  Cowlitz  WA  98632-  . 
Landholding  Agency:  Army 
Property  Numbi^.  219320368 
Status:  Unutilized 

Comment:  17,304  sq.  ft.,  l-story  training 
fecility,  scheduled  to  be  vacated  9/93 
Residenc:e  -  Tract  1500-1 
LSRFWCP  Area,  Hwy  12 
Walla  Walla  Co:  Walla  Walla  WA  99362- 
Landholding  Agency:  COE 
Property  Nombi^.  319320006 
Status:  Excess 

Conunent:  1176  sq.  ft.,  l-story  frame 
residence,  need  roadway  easement,  off-site 
use  only 
West  Virginia 

House  -  Stonewall  Jackson  Lake 
Entrance  to  State  Park  off  Route  19 
Roanoke  Bay  Co:  Lewis  WV  26452- 
Landholding  Agency:  COE 


Property  Number  319320007 
Status:  Excess 

Comment:  2367  sq.  ft.,  l-sttny  frame 
residence,  off-site  use  only 
Wisconsin 

Bldg.  353,  Fort  McCoy 
Ft.  McCoy  Co:  Monroe  W1  54656- 
Landholding  Agency:  Army 
Property  Number.  219320369 
Status:  Underutilized 
Comment:  3663  sq.  ft,  l-stcny,  presence  of 
asbestos,  needs  rehab,  used  Intermittently 
by  Army,  most  recent  use  -  gen.  purpose 
Bldg.  456,  Fort  McCoy 
Ft.  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Numb^  219320370 
Status:  Unutilized 

Comment:  1250  sq.  ft.,  l-story,  presence  of 
asbestos,  needs  rehab,  used  intermittently 
by  Army,  most  recent  use  -  gen.  purpose 
Bldg.  554,  Fort  McCoy 
Ft.  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Numb^  219320371 
Status:  Underutilized 
Comment:  3663  sq.  ft.,  1-story,  presence  of 
asbestos,  needs  rehab,  used  intermittently 
by  Army,  most  recent  use  -  gen.  purpose 
Bldg.  7174,  Fort  McCoy 
Ft.  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Number:  219320372 
Status:  Underutilized 
Comment:  8466  sq.  ft.,  l-story,  presence  of 
asbestos,  needs  rehab,  used  Intmoittently 
by  Army,  most  recent  use  -  gen.  purpose 
warehouse 

Bldg.  7176,  Fort  McCoy 
Ft.  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Numbi^  219320373 
Status:  Underutilized 
Comment:  5415  sq.  ft.,  l-story,  presence  of 
asbestos,  needs  rehab,  used  intermittently 
by  Army,  most  recent  use  -  gen.  purpose 
warehouse 

Bldg.  7261,  Fort  McCoy 
Ft.  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Number  219320374 
Status:  Unutilized 

Comment:  4800  sq.  ft.,  l-story,  (Mresence  of 
asbestos,  needs  rehab,  used  intermittently  ' 
by  Army,  most  recent  use  -  gen.  purpose 
warehouse 

Bldg.  1361,  Fort  McCoy 
Ft.  McCoy  Co:  Moimw  WI  54656- 
Landholding  Agency:  Army 
Property  Numban  219320375 
Status:  Underutilized 
Comment:  3709  sq.  ft.,  l-story,  presence  of 
asbestos,  needs  rehab,  used  intermittently 
by  Army,  most  recent  use  -  vehicle  storage 
Bldg.  1364,  Fort  McCoy 
Ft.  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Numb^  219320376 
Status:  Underutilized 
Comment:  4416  sq.  ft.,  l-story,  presence  of 
asbestos,  needs  rehab,  used  intermittently 
by  Army,  most  recent  use  -  vehicle  storage 
Bldg.  1469,  Fort  McCoy 
Ft.  McCoy  Co:  Monroe  WI  54656- 
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Landholding  Agsnqr:  Anny 
Property  Numbm  219320377 
Stahls:  Underutilized 
Comment:  4416  sq.  ft.,  1  story,  presence  of 
asbestos,  needs  rehab,  used  intermittently 
by  Army,  most  recent  use  -  vehicle  storage. 
Bldg.  1471,  Fort  MoCoy 
Ft.  McCoy  Co:  Monroe  W1  54656- 
Landholding  Agency:  Army 
Property  Number  219320378 
Status:  Underutilized 
Comment:  4416  sq.  ft.,  1  story,  presence  of 
asbestos,  needs  rehab,  used  intermittently 
by  Army,  most  recent  use  •  vehicle  storage. 
Bldg.  449,  Fort  MoCoy 
Ft.  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Numb^  219320379 
Status:  Underutilized 
Comment:  1750  sq.  ft,  1-story,  presence  of 
asbestos,  needs  rehab,  used  intermittently 
by  Army,  most  recent  use  •  oonfinement 
f^ility 

Bldg.  457,  Fort  McCoy 
Ft  MoCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Numb^:  2193203B0 
Status:  Underutilized 
Comment:  573  sq.  ft.,  1 -story,  presence  of 
asbestos,  needs  rehab,  used  intermittently 
by  Army,  most  recent  use  -  officer’s 
quarters 

Bldg.  900,  Fort  McCoy 
Ft.  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Number.  219320361 
Status:  Underutilized 

Comment  13417  sq.  ft.,  1-story,  presence  of 
asbestos,  needs  rehab,  used  intermittently 
by  Army,  most  recent  use  -  theater  with 
dressing  room 
Bldg.  1365,  Fort  McCoy 
Ft.  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Anny 
Property  Number.  219320382 
Status:  Underutilized 

Comment  2688  sq.  ft.,  1-story,  presence  of 
asbestos,  needs  rehab,  used  intermittently 
by  Army,  most  recent  use  maintenance 
shop 

Bldg.  2214,  Fort  McCoy 
Ft.  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Number  219320383 
Status:  Underutilized 

Comment:  1360  sq.  ft.,  1-story,  presence  of 
asbestos,  needs  rehab,  used  intermittently 
by  Army,  most  recent  use  -  storage  shed 
Bld^  7238,  Fort  McCoy 
Ft.  MoCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Number:  219320384 
Status:  Underutilized 

Comment:  2898  sq.  ft.,  l-stoiy,  presence  of 
asbestos,  needs  rehab,  used  intermittently 
by  Army,  most  recent  use  ■  riding  stable 
Bldg.  355,  Fort  McCoy 
Ft.  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Number.  219320385 
Status:  Underutilized 

Cununeot:  3746  sq.  ft,  1-story,  presence  of 
asbestos,  needs  rehab,  used  intermittently 
by  Army,  most  recent  use  -  unit  chapel 


Bldg.  556,  Fort  McCoy 
Ft.  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Number.  219320386 
Stahis:  Underutilized 
Comment;  3748  sq.  ft.  2-story,  presence  of 
asbestos,  needs  rehab,  used  intermittently 
by  Army,  most  recent  use  -  unit  chape! 

Bldg.  354,  Fort  McCoy 
Ft.  McCoy  Co;  Monroe  WI  54656- 
Landhfdding  Agency:  Army 
Propjerty  Number;  219320387 
Status:  Underutilized 
Comment:  1750  sq.  ft.,  1-story,  presence  of 
asbestos,  needs  rehab,  used  intermittently 
by  Army,  most  recent  use  -  admin/supply 
Bldg.  434,  Fort  McCoy 
Ft.  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Number  219320388 
Status:  Underutilized 

Cominmit:  2662  sq.  ft,  1-story,  presence  of 
asbestos,  needs  rehab,  used  intermittently 
by  Army,  most  recent  use  -  admin/supply 
Bldg.  448,  Fort  McCoy 
Ft.  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Number:  2193.20389 
Status;  Underutilized 
Comment:  1750  sq.  ft.,  1-story,  presence  of 
asbestos,  needs  rehab,  used  intermittently 
by  Army,  most  recent  use  -  admin/supply 
Bldg.  455,  Fort  McCoy 
Ft.  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Numter.  219320390 
Status:  Underutilized 

Comment:  2750  sq.  ft.,  l-story,  presence  of 
asbestos,  needs  rehab,  used  intermittently 
by  Army,  most  recent  use  -  admin/supply 
Bldg.  551,  Fort  McCoy 
Ft.  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Number  219320391 
Status:  Underutilized 

Comment:  1750  sq.  ft.,  1-story,  presence  of 
asbestos,  needs  rehab,  used  intermittently 
by  Army,  most  recent  use  -  admin/supply 
Bldg.  555,  Fort  McCoy 
Ft.  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Army 
Propert>'  Number:  219320392 
Status:  Underutilized 
Comment:  1750  sq.  ft,  1-story,  presence  of 
asbestos,  needs  rehab,  used  intermittently 
by  Army,  most  recent  use  -  admin/supply 
Bldg.  1734,  Fort  McCoy 
Ft.  McCoy  Co;  Monroe  WI  54658- 
Landholding  Agency:  Army 
Property  Number:  219320393 
Status;  Underutilized 

Conunent:  13620  sq.  ft.,  2-stoiy,  presence  of 
asbestos,  needs  rehab,  used  intermittently 
by  Army,  most  recent  use  -  admin/supply 
Bldg.  351,  Fort  McCoy 
Ft.  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Numbi^.  219320394 
Status:  Underutilized 
Comment:  2255  sq.  ft.,  1-story,  presence  of 
asbestos,  needs  rebab.used  intermittently 
by  Army,  most  recent  use  -  clinic  w/o  beds 
Bldg.  552,  Fort  McCoy 
Ft.  McCoy  Co:  Monroe  WI  54656- 


Landholding  Agency:  Army 
Property  Number  219320395 
Status:  Underutilized 
Comment;  2255  sq.  ft..  1-story,  presence  of 
asbestos,  needs  rehab,  used  intermittently 
by  Army,  most  recent  use  -  clinic  w/o  beds 
Bldg.  450,  Fort  McCoy 
Ft.  McCoy  Co;  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Numbm  219320396 
Status:  Underutilized 
Cx)mment:  2350  sq.  ft.,  1-story,  presence  of 
asbestos,  needs  rehab,  used  intermittently 
by  Army,  most  recent  use  -  dining 
Bldg.  352,  Fort  McCoy 
Ft.  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Number.  219320397 
Status:  Underutilized 
Comment:  7428  sq.  ft.,  1-story,  presence  of 
asbestos,  needs  rehe^,  used  intermittently 
by  Army,  most  recent  use  -  exchange 
branch 

Bldg.  553,  Fort  McCoy 
Ft.  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Number:  219320398 
Status;  Underutilized 
Comment:  7200  sq.  ft.,  l-story,  presence  of 
asbestos,  needs  rehab,  used  intermittently 
by  Army,  most  recent  use  -  exchange 
branch 

Land  (by  State) 

California 

Dixon  Relay  Station 

7514  Radio  Road 

Dixon  Co:  Solano  CA  95620-9653 

Landholding  Agency:  GSA 

Property  Number;  549320002 

Status;  Excess 

Comment;  787.53  acres  with  7  bldgs.,  most 
recent  use  -  transmitter  site. 

GSA  Number:  9-2-CA-1162B 

Indiana 

Portion  of  Tract  No.  116 
Huntington  Lake 

Huntington  Co:  Huntington  IN  46750- 
Landholding  Agency:  <^E 
Property  Numbw  319320001 
Status:  Excess 

Comment:  3.41  acres  with  road  easement 
Kentucky 

Portion  of  Lock  &  Dam  No.  1 
Kentucky  River 

Carrolton  Co:  Carroll  KY  41008-0305 
Landholding  Agency:  COE 
Property  Number:  319320003 
Status:  Unutilized 

Comment:  approx.  3.5  acres  (sloping),  access 
monitored 

Portion  of  Lock  &  Dam  No.  2 
Kentucky  River 

Lockport  Co:  Henry  KY  40036-9999 
Landholding  Agency:  COE 
Property  Number:  319320004 
Status:  Underutilized 
Comment:  approx.  13.14  acres  (sbping), 
access  monitored 
Ohio 
5  acres 

Doan  U.S.  Army  Reserve  Center 
Portmonth  Co:  Scioto  OH  45662- 
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Landholding  Agency:  Army 
Property  Number  219320313 
Statue  Unutilized 

Comment:  5  acres  including  paved  roads, 
parking,  sidewalks,  etc. 

3  acres 

Hayes  U.S.  Army  Reserve  Center 
Fremont  Co:  Sandusky  OH  43420- 
Landholding  Agency:  Army 
Property  Number  219320316 
Status:  Unutilized 

Coimnent:  3  acres  including  paved  roads, 
parking,  sidewalks,  etc. 

Texas 

Parcel  No.  201 
Lake  Texoma 
Co:  Grayson  TX 
Landholding  Agency:  GSA 
Property  Number  549320007 
Status:  Excess 

Comment:  8.07  acres,  most  recent  use  -  low 
density  recreation,  upland  timber  wildlife 
hatitat 

GSA  Number  7-D-OK-0507-H 
Parcel  No.  203 
Lake  Texoma 
Co:  Grayson  TX 
Landholding  Agency:  GSA 
Property  Number:  549320008 
Status:  Excess 

Comment;  62.36  acres,  most  recent  use  -  low 
density  recreation  and  grazing 
GSA  Number:  7-D-OK-0507-H 
Parcel  No.  205 
Lake  Texoma 
Co:  Grayson  TX 
Landholding  Agency:  GSA 
Property  Number  549320009 
Status:  Excess 

Comment:  11.18  acres,  most  recent  use  -  low 
density  recreation  and  grazing 
GSA  Number  7-D-OK-0507-H 
Parcel  No.  209 
Lake  Texoma 
Co:  Grayson  TX 
Landholding  Agency:  GSA 
Property  Number  549320010 
Status:  Excess 

Comment:  12.67  acres,  most  recent  use  -  low 
density  recreation  and  grazing 
GSA  Number:  7-D-OK-0507-H 
Washington 
Portion  of  Tract  905 
Lower  Monumental  Lock  &  Dam 
1/2  mi  SE  of  Lyons  Ferry  Marina 
Co:  Whitman  WA 
Landholding  Agency:  COE 
Property  Number:  319320003 
Status:  Excess 

Comment;  3.788  acres  with  encroaching 
private  well 

Suitable/Unavailabie  Properties 
Buildings  (by  State) 

Colorado 
Bldg.  T-1445 
Fort  Carson 

Colorado  Springs  Co:  El  Paso  CO  80913- 
Landholding  Agency:  Army 
Property  Number  219320204 
Status:  Unutilized 

Comment:  2255  sq.  ft.,  1  story  wood  frame, 
needs  rehab,  off-site  removal  only,  most 
recent  use  -  administration. 


Guam 

Parcels  1  ft  2 

Former  U.S.  Naval  Facility 
Ritidian  Point  Co:  Mun.  of  Machana  GU 
Landholding  Agency:  GSA 
Property  Number  549330001 
Status:  Excess 

Comment:  10  bldgs,  with  approx.  360  acres, 
access  restrictions,  contains  historic 
archaelogical  sites  and  endangered  species, 
potential  contamination 
GSA  Number  9-N-GU-0437 

Maryland 

Bldgs.  TMA4,  TMA5,  TMA8,  TMA9 
Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 
Landholding  Agency:  Army 
Property  Number:  219320292 
Status:  Unutilized 

Comment:  approx.  800  sq.  ft.  steel  plate, 
gravel  base  ammunition  storage  area,  fair 
condition 
Virginia 

Bldg.  178,  Fort  Monroe 
Ft.  Monroe  VA  23651- 
Landholding  Agency:  Army 
Property  Number:  219320357 
Status:  Unutilized 

Comment:  1470  sq.  ft.,  1-story,  needs  repair, 
most  recent  use  -  entomology  facility,  off¬ 
site  use  only 

Unsuitable  Properties 

Buildings  (by  State) 

Guam 
Bldg.  6118 

U.S.  Naval  Ship  Rep>air  Facility 
PSC  455  Co:  Box  191,  FPO  AP  GU  96540- 
1400 

Landholding  Agency:  Navy 
Property  Number:  779330001 
Status;  Unutilized 
Reason;  Other 

Comment:  Extensive  deterioration 
Oklahoma 

Bldg.  TM6230,  Fort  Sill 

Lawton  Co:  Comanche  OK  73501-5100 

Landholding  Agency:  Army 

Property  Number:  219320337 

Status:  Unutilized 

Reason:  Other 

Conunent:  Extensive  deterioration 
Texas 

Bldg.  91055,  Fort  Hood 
Ft.  Hood  Co:  Bell  TX  76544- 
Landholding  Agency:  Army 
Property  Number:  219320354 
Status:  Unutilized 
Reason:  Other 

Comment;  Extensive  deterioration 

IFR  Doc.  93-18061  Filed  7-29-93;  8:45  am] 

BUHng  Cod*  4210-2»-F 


Office  of  Assistant  Secretary  for 
Pubiic  and  indian  Housing 

[Docket  No.  N-93-3633;  FR-3442-C-02] 

Funding  Avaiiabiiity  for  FY 1993  for 
Pubiic  Housing  Deveiopntent; 

Correction 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Notice  of  funding  availability 
(NOFA)  for  Fiscal  Year  (FY)  1993  for 
public  housing  development;  correction. 

summary:  On  June  28, 1993,  the 
Department  published  a  NOFA  to 
announce  the  availability  of  FY  1993 
funding  for  public  housing 
development.  This  document  changes 
Sections  I.B  (Fund  Availability).  I.C. 
(Fund  Assignments)  and  III.E  (Ineligible 
Applications)  of  the  June  28, 1993 
NOFA  to:  (1)  Refelect  the  transfer  of  $60 
million  from  the  FY  1993  public 
housing  development  appropriation  for 
major  reconstruction  of  obsolete  public 
housing  projects  (MROP)  activities  in 
accordance  with  Congressional 
directive:  (2)  advise  that  some  of  the 
$11,155,481  which  was  to  be  made 
available  from  recaptures  has  been 
realized — thus  increasing  the  amounts 
available  for  various  categories  of 
applications  under  the  June  28, 1993 
NOFA;  and  (3)  notify  the  public  of  the 
Department’s  intention  to  publish  a 
separate  NOFA  for  MROP  activities. 
DATES:  The  due  date  for  submission  of 
applications  by  PHAs  in  response  to  the 
June  28, 1993  NOFA  is  set  forth  in  the 
NOFA  at  58  FR  34670.  This  document 
does  not  change  the  due  date. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janice  Rattley,  Office  of  Construction, 
Rehabilitation  and  Maintenance, 
Department  of  Housing  £md  Urban 
Development,  451  Seventh  Street,  SVV., 
room  4136,  Washington.  E)C  20410. 
Telephone  (202)  708-1800  (voice)  or 
(202)  708-4594  (TDD).  (These  are  not 
toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION:  The 
Department’s  FY  1993  NOFA  for  Public 
Housing  Development  was  published  in ' 
the  Federal  Register  on  June  28, 1993 
(58  FR  34670).  The  Supplemental 
Appropriations  Act  for  FY  1993  was 
signed  into  law  on  July  2, 1993  (Pub.  L. 
103-50).  The  Conference  Report  and 
Joint  Explanatory  Statement  of  the 
Committee  of  Conference  on  the 
Supplemental  Appropriations  Act 
directs  the  Department  to  “transfer 
$60,000,000  of  the  fiscal  year  1993 
housing  development  appropriation  for 
MROP  activities,  consistent  with  section 
111  of  the  Housing  and  Community 
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Development  Act  of  1992.”  {H.R.  Rep. 

No.  103-165. 103<1  Cong.,  Ist  Sess. 

(1993)  at  63.) 

Aocordin^y,  diis  document  amends 
Sections  LB  (Fund  Availability).  LC 
(Fund  Assi^inents)  and  ni.E  (faieligible 
Applicatians)  of  the  June  28, 1993 
Public  Hounng  Developnient  NOFA  to: 
(1)  Reflect  the  transfer  of 560  million 
from  the  FY 1993  public  housing 
development  appropriation  for  MROP 
activities,  and  advise  of  the 
Department’s  intention  to  publish  a 
separate  NCR^A  announcing  the  - 
availability  of  560  million  for  MROP 
activities;  (2)  advise  that  some  of  the 
recaptures  of  prior  year  obligations  have 
occurred,  thus  increasing  the  amounts 
available  for  various  categories  of 
applications  that  may  be  submitted 
under  the  Jime  28, 1993  NOFA  (See 
Section  n.  A  of  the  June  28, 1993  NOFA): 
and  (3)  adjust  the  amounts  to  be  made 
available  for  fair^are,  HOPE  1 ,  and 
5(h}  because  more  current  estimates 
reduced  the  need  for  HOPE-V<i(h) 
replacement  units  by  approximately 
half. 

The  amount  available  for  section  18 
replacement  housing  units  is  being 
increased  from  5116,655,000  (thirty 
percent  of  the  amount  available  'when 
the  NOFA  was  prepared)  to  a  maximum 
of  $120  million  (thirty  percent  of  the 
appropriated  amount).  The  actual 
amount  will  be  limited  to  no  more  than 
30  percent  of  the  amount  available,  up 
to  $120  million.  The  amount  available 
for  fair  share  is  being  increased  from 
$100  million  to  $130  million,  thereby 
reducing  the  amount  available  for 
HCM*E-'A(h)  replacement  housing 
applications  by  approximately  half, 
based  on  more  recent  estimates  of  need. 

Accordingly,  for  the  reasons  stated 
above,  the  blowing  correction  is  made 
to  FR  Doc  93—15101  published  on  June 
28. 1993  at  58  FR  34670. 

Section  I.B.  loonnected] 

1.  On  page  58  FR  34670,  in  the  second 
column.  S^ion  LB.  is  corrected  to  read 
as  follows: 

B.  Fund  Availability 

The  FY  1993  VA-Housing  and  Urban 
Development-Independent  Agencies 
Appropriation  Act  (Pub.  L.  102-389, 
appTO^^  October  6, 1992)  makes 
available  $400  million  of  budg^ 
authority  (grants)  for  public  housing 
development  under  sectiop  5(a)(2)  of  the 
USHA.  Since  some  of  die  appropriated 
funds  aro  to  be  derived  from  the 
recapture  of  prior  year  obligations,  the 
actual  amount  available  may  be  less.  If 
recaptures  of  funds  within  the  Annual 
Contributions  acxxiunt  occut  during  the 
fiscxl  year,  these  amounts  will  be  made 


available  for  allocaticm  to  public 
housii^  developnient  up  to  the  fully 
appropriated  amciunt.  In  addition, 
$1,614,675  in  carry  over  hinds  will  be 
added  to  dw  above  amount. 

In  accordance  with  section  624  of  die 
Housing  and  Community  Development 
Art  of  1992  (Pub.  L  102-550,  approved 
October  28. 1992)  (HCD  Act  of  1992), 
HUD  has  established  a  set-aside  of 
$20,000,000  for  the  development  of 
housing  designated  for  disabled 
families.  Additionally,  the  Conference 
Report  and  Joint  Explanatory  Statement 
of  the  Committee  of  Conference  on  the 
Supplemental  Appropriations  Art  (Pub. 
L.  103-50,  approved  July  2, 1993) 
directs  the  Department  to  transfer 
$60,000,000  of  the  FY  1993  public 
housing  development  appropriation  for 
MROP  activities,  consistent  with  sec:tlon 
111  of  the  Housing  and  Community 
Development  Art  of  1992.  Applications 
for  desi^iated  housing  for  disabled 
families  and  for  MROP  activities  will  be 
the  subject  to  separate  NOFAs,  to  be 
published  by  the  Department  The  use 
of  funds  for  replacement  housing 
subject  to  section  18  of  the  USHA  is 
limited  to  30  percent  of  the  amount 
appropriated  for  development,  or  up  to 
$120  million. 

Section  I.C  [corrected] 

1.  On  page  58  FR  34670,  in  the  third 
column,  paragraph  1  of  Section  LC  is 
corrected  to  read  as  follows: 

C.  Fund  As^gnments 

***-*« 

1.  A  minimum  of  $130  million  will  be 
fair  shared  for  Regional  Administrators 
to  approve  “other”  applications. 
Threshold-approyable  applications 
relating  to  litigation  settlements 
involving  a  lack  of  as^sted  housing  or 
minority  housing  opportunities  shall  be 
assigned  Headquarters  Reserve  funding 
before  the  allocations  are  determined. 
Up  to  $120  million  will  be  made 
available  for  applications  for 
replacement  housing  subject  to  section 
18  of  the  USHA.  Remaining  funds  will 
be  made  available  fix'  approvable 
applications  for  replacement  units  for 
HOPE  1  or  section  5(h)  homeownexship 
transfers  or  sales.  Any  remaining  funds 
not  reserved  for  HCMT 1  or  section  5(h) 
applications  will  be  added  to  the  $130 
million  to  be  fair  diared  for  “other” 
approvable  applications. 

*  *  *  «  • 

Section  IILE.  (conected] 

1.  On  page  58  FR  34673,  in  the  hrrt 
coluom.  Section  RLE.  is  corrected  to 
read  as  follows: 


E.  IneligMc  Applications 

Applications  for  intermediate  care 
fecilities  and  nursing  homes  may  not  be 
approved  under  diis  NOFA. 
Applications  for  housing  designated  for 
disabled  femilies  and  for  MRiC^ 
activities  will  be  the  subfect  of  separate 
NOFAs  and  may  not  be  applied  for 
under  this  NOFA. 

Dated:  July  27. 1993. 

Joseph  Shaldiaer, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

IFR  Doc.  93-18241  Filed  7-29-93;  8:45  ami 
BtLUNG  CODE  4rt*-aS-*l 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  at  Larid  Managaroent 

[iav-030-5700-10:  Closure  Notice  No.  NV- 
030-93-03] 

Temporary  Ctosura  at  Public  Lands; 
Washoe  County,  NV 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  Carson  City  District 
Manager  announces  the  temporary 
closure  of  selected  public  lands  undw 
his  administration.  This  action  is  being 
taken  to  provide  for  public  safety  during 
the  1993  Reno  National  Championship 
Air  Races. 

EFFECTIVE  OATES:  Soptsmber  13  throu^ 
September  19, 1993. 

FOR  FURTHER  INFOmHATION  CONTACT: 
James  M.  Phillips,  Lahontan  R^ource 
Area  Manager,  Carson  City  District. 

1535  Hot  Springs  Road,  suite  300, 
Carson  Gty,  Nevada  89706.  Telephone 
(702)  885-6100. 

SUPPiEMBUTARV  INFORMATION:  This 
closure  applies  to  all  the  public,  on  foot 
or  in  vehicles.  The  public  lands  affected 
by  this  closure  are  described  as  follows: 

Mt.  DiiAla  Meridian 
T.  21  N.,R.  19  E.. 

Sec.  8.  NVcNEV*.  SEV«NEV4  and  EV.tSEV4. 
Sec.  16.  N’/i  and  SWV.. 

Aggregating  approximately  680  acres. 

The  above  restrictions  do  not  apply  to 
emergency  or  law  enforcement 
personnel  or  event  officials.  The 
authority  for  this  closure  is  43  CFR 
8364.1.  Persons  who  violate  this  closure 
order  are  subject  to  arrest  and,  upon 
conviction,  may  be  fined  not  more  than 
$1 ,000  and/or  imprisoned  for  not  more 
than  12  months. 

A  map  of  the  closed  area  is  posted  in 
the  Carson  City  District  C^ice  of  the 
Bureau  of  Land  Management. 
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Dated  this  22nd  day  of  July,  1993. 

Karl  L.  Kipping, 

Acting  District  Manager. 

IFR  Doc.  93-18182  Filed  7-29-93;  8:45  am) 
BIUINO  COOC  4310-HC-M 


[AZ-040-0a-4320-O1-ADVB] 

Safford  District  Grazing  Advisory 
Board;  Meeting 

agency:  Btireau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM),  Safford  District 
announces  a  forthcoming  meeting  of  the 
Safford  District  Grazing  Advisory  Board. 
DATES:  Friday  August  20, 1993;  8  a.m. 
ADDRESSES:  BLM  Office,  711 14th  Ave., 
Safford.  Arizona  85546. 

FOR  FURTHER  INFORMATION  CONTACT:  Jack 
Rietz,  Range  Conservationist,  Safford 
District,  711 14th  Ave.,  Safford  AZ 
85546.  Telephone  (602)  428-4040. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  is  held  in  accordance  with 
Public  Law  92-463.  The  agenda  for  the 
meeting  will  include: 

1.  Election  of  Chairperson. 

2.  Discussion  of  the  Empire/Cienega 
Ranch. 

3.  Update  of  the  Wild  &  Scenic  Rivers 
study. 

4.  Update  on  the  Gila  Box  Riparian 
National  Conservation  Area. 

5.  Status  of  the  San  Pedro 
Coordinated  Resource  Management 
plan. 

6.  Protest  resolutions  of  the  Safford 
District  Resource  Management  Plan. 

7.  Business  from  the  floor. 

8.  BLM  management  update. 

The  meeting  will  be  open  to  the 

public.  Board  members  will  meet  at  the 
BLM  Office,  711 14th  Ave.,  Safford, 
Arizona  at  8  a.m.  From  there  they  will 
depart  via  BLM  provided  vehicles  for 
the  Empire/Cienega  Ranch  headquarters 
located  about  10  miles  North  of  Sonita, 
Arizona.  Members  of  the  public  may 
attend  the  meeting,  but  must  provide 
their  own  transporation  to  the  ranch 
headquarters.  It  is  expected  the  Board 
meml^rs  will  return  to  Safford  by  5 
p.m. 

Interested  persons  may  maxe  oral 
statements  to  the  Board.  A  written  copy 
of  the  oral  statement  may  be  required  to 
be  provided  at  the  conclusion  of  the 
presentation.  Written  statements  may 
also  be  filed  for  the  Board’s 
consideration.  Anyone  wishing  to  make 
an  oral  statement  must  notify  the 
District  Manager,  Bureau  of  Land 
Management,  711 14th  Ave.,  Safford, 
Arizona  85546,  by  4:15  p.m.,  'Thursday, 
August  19, 1993. 


Summary  minutes  of  the  Board 
meeting  will  be  maintained  in  the 
District  Office  and  will  be  available  for 
public  inspection  and  reproduction 
(during  regular  business  hours)  within 
thirty  (30)  days  following  the  meeting. 

Dated:  July  21, 1993. 

William  T.  Civish, 

District  Manager. 

[FR  Doc.  93-18184  Filed  7-29-93;  8:45  am) 
BILUNO  CODE  4310-«-« 


PD-01 0-03-4350-08] 

Revision  of  Proposed  Land  Use  Plan 
Amendment 

AGENCY:  Bureau  of  Land  Management, 
DOI. 

ACTION:  Notice  of  availability. 

summary:  The  Boise  District,  Bureau  of 
Land  Management  (BLM),  has  revised  a 
proposed  land  use  plan  amendment  to 
the  Cascade  Resource  Management  Plan 
(RMP).  The  revision  is  available  for  a 
30-day  public  protest  period. 

DATES:  The  30-day  protest  period  for 
this  revised  proposed  plan  amendment 
will  begin  on  August  2, 1993,  and  end 
on  September  2, 1993.  Protests  must  be 
postmarked  no  later  than  the  closing 
date. 

ADDRESSES:  Protests  must  be  sent  to  the 
BLM  Director  at  the  following  address: 
Director  (760),  Bureau  of  Land 
Management,  Department  of  the 
Interior,  18th  and  C  Streets  NW, 
Washington,  DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Fend,  Cascade  Resource  Area 
Manager,  Bureau  of  Land  Management, 
3948  Development  Avenue,  Boise,  ID 
83705.  Telephone  (208)  384-3370. 
SUPPLEMENTARY  INFORMATION:  On 
September  28, 1992,  the  Boise  District 
began  a  30-day  protest  period  on  a 
proposed  plan  amendment  to  the 
Cascade  RMP.  The  Notice  of 
Availability  was  published  in  the 
Federal  Register  on  October  1, 1992. 

The  proposed  plan  amendment 
addressed  the  designation  of  six  sites  as 
Areas  of  Critical  Environmental  Concern 
(ACECs),  and  tronsfer  of  four  parcels  of 
public  land  from  federal  ownership.  The 
ACECs  were  proposed  to  protect  habitat 
for  Allium  aaseae  (Aase’s  onion),  a 
plant  being  considered  by  the  U.S.  Fish 
and  Wildlife  Service  for  listing  as 
threatened  or  endangered. 

Subsequently,  new  information  was 
received  regarding  three  of  the  proposed 
ACECs,  and  the  proposed  amendment 
had  been  reviewed  and  revised.  The 
revised  proposal  would  exclude  a  40- 
acre  parcel  previously  included  as  part 


of  a  proposed  ACEC,  and  would  add  a 
100-acre  parcel  that  was  previously 
omitted.  Also,  two  proposed  ACEC 
management  actions  would  be  modified 
slightly.  The  remainder  of  the  proposed 
amendment  remains  the  same  as  it  was. 

In  addition  to  publishing  this  Notice 
of  Availability,  the  Boise  District  has 
mailed  the  proposed  changes  to  all 
parties  on  the  mailing  list  for  the 
original  proposed  amendment.  Copies  of 
the  changes  and  the  original  proposal 
are  available  at  the  above  address  or 
may  be  obtained  by  calling  the  above 
BLM  contact  person.  Any  protests  must 
meet  the  requirements  of  43  CFR 
1610.5-2. 

Dated:  July  23, 1993. 

J.  David  Brunner, 

District  Manager. 

IFR  Doc.  93-18128  Filed  7-29-93;  8:45  am) 
BILUNG  CODE  431I^G-M 


[E&-962-4950-1 0-4041;  ES-046155,  Group 
90,  Arkansas] 

Filing  of  Plat  of  the  Dependent 
Resurvey  and  Subdivision  of  Sections 

The  plat  of  the  dependent  resurvey  of 
a  portion  of  the  south  boundary 
(Standard  Parallel  North);  portion  of  the 
west  boundary;  portion  of  the 
subdivisional  lines,  and  the  survey  of 
the  subdivision  of  certain  sections  in 
Township  17  North,  Range  21  West, 
Fifth  Principal  Meridian,  Arkansas,  will 
be  officially  filed  in  Eastern  States, 
Springfield,  Virginia  at  7:30  a.m,,  on 
August  26, 1993. 

The  survey  was  made  upon  request 
submitted  by  the  National  Park  Siervice. 

All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  must 
be  sent  to  the  Chief  Cadastral  Surveyor, 
Eastern  States,  Bureau  of  Land 
Management,  7450  Boston  Boulevard, 
Springfield,  Virginia  22153,  prior  to 
7:30  a.m.,  August  26, 1993. 

Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $2.75  per 
copy. 

Dated:  July  1, 1993. 

Larry  Hamilton, 

Acting  State  Director. 

IFR  Doc.  93-18208  Filed  7-29-93;  8:45  am) 
BILUNO  CODE  4310-QJ-M 


Competitive  Sate  of  Public  Land 

AGENCY:  Bureau  of  Reclamation, 
Interior. 

ACTION:  Notice  of  realty  action. 

SUMMARY:  The  following  described  land 
has  been  identified  for  disposal  under 
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the  Act  of  February  2, 1911  (36  Stat. 

895,  43  U.S.C.  374).  TTie  Bureau  of 
Reclamation  (Reclamation)  will  accept 
bids  on  the  following  land,  and  will 
reject  any  bids,  written  or  oral,  for  less 
than  $180,000,  the  appraised  fair  market 
value. 

DATES:  Comments  must  be  submitted  on 
or  before  September  13, 1993. 

The  sale  will  be  held  on  September 
28, 1993  (Tuesday — ^Friday). 

ADDRESSES:  All  comments  concerning 
this  notice  should  be  addressed  to 
Regional  Director,  Lower  Colorado 
Region,  Bureau  of  Reclamation,  P.O. 

Box  61470,  Boulder  City,  Nevada 
89006-1470. 

Resource  clearances  can  be  viewed  at 
Reclamation’s  Arizona  Projects  Office, 
23636  North  7th  Street,  Phoenix, 

Arizona  85068. 

The  sale  will  be  held  at  Reclamation’s 
Arizona  Projects  Office,  P.O.  Box  9980, 
23636  North  7th  Street,  Phoenix, 

Arizona  85068. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Nancy  Seale,  Realty  Specialist, 
Bureau  of  Reclamation,  P.O.  Box  9980, 
Phoenix,  Arizona  85068,  (602)  870- 
6733. 

SUPPLEMENTARY  INFORMATION: 

Land  identified  for  disposal  as 
follows: 

Tract  No.  APO-HR-1 2-26 A-9— Two 
parcels  of  land,  to  be  sold  as  one,  in 
Section  26,  Township  3  North,  Range  5 
East,  Gila  and  Salt  River  Meridian, 
Maricopa  County,  Arizona,  containing  a 
combined  area  of  4.55  acres,  more  or 
less.  A  more  complete  legal  description 
may  be  obtained  from  the  local 
Reclamation  office  referenced  above. 

The  land  will  be  offered  for  sale 
through  the  competition  bidding 
process.  The  sale  will  be  held  at 
Reclamation’s  Arizona  Projects  Office. 

'  Registration  of  qualified  bidders  will 
begin  at  9  a.m.  Bid  opening  will  be  at 
10  a.m.  at  which  time  sealed  bids  will 
be  opened  and  oral  bids  will  be 
accepted.  Sealed  bids  will  be  received  at 
the  Arizona  Projects  Office  until  4  p.m., 
the  day  before  the  sale.  Reclamation 
may  accept  or  reject  any  or  all  offers;  or 
withdraw  any  land  or  interest  in  land 
for  sale,  if,  in  the  opinion  of  the 
authorized  officer,  consummation  of  the 
sale  would  not  be  fully  consistent  with 
the  Act  of  February  2, 1911,  (36  Stat. 
695, 43  U.S.C.,  374),  or  other  applicable 
laws. 

The  sale  of  the  land  is  consistent  with 
the  Reclamation  land  use  planning  and 
it  is  determined  that  the  public  interest 
will  be  best  served  by  offering  these 
lands  for  sale;  the  parcel  listed  and 
platted  is  offered  for  sale  “as  is’’  and 
“where  is.’’ 


Resoiirce  clearance  consistent  with 
the  National  Environmental  Policy  Act 
of  1969  (42  U.S.C.  4321,  et  seq.) 
requirements  have  been  completed  and 
approved  and  can  be  viewed  at 
Reclamation’s  Arizona  Projects  Office. 

The  deed  issued  for  the  parcel  sold 
will  be  subject  to  rights-of-way  for 
ditches  and  canals  constructed  by  the 
authority  of  the  United  States  in 
accordance  vtdth  the  Act  of  August  30, 
1890  (26  Stat.  391, 86  U.S.C.  945),  and 
reservations  for  public  road  and  utility 
easements  identified  by  the  City  of 
Scottsdale  and  the  Coimty  of  Maricopa 
in  Arizona.  This  land  sale  will  be  for  the 
surface  and  mineral  estate. 

Any  adverse  comments  will  be 
evaluated  by  the  Regional  Director  who 
may  vacate  or  modify  this  Notice  of 
Realty  Action  and  issue  a  final 
determination.  In  the  absence  of  any 
action  by  the  Regional  Director,  this 
Notice  of  Realty  Action  will  become 
final  determination  of  the  Department  of 
the  Interior. 

In  compliance  with  the  Federal 
Property  Management  Regulations, 
114S-47.304-8,  and  Interior  Property 
Management  Regulations  114.47.304- 
51,  the  successful  bidder  will  be 
required  to  sign  a  certificate  to  the  effect 
that  “the  bid  was  arrived  at  by  the 
bidder  or  offeror  independently  and  was 
tendered  without  collusion  with  any 
other  bidder  or  offeror.’’ 

Dated;  July  26, 1993. 

Donald  R.  Glaser, 

Deputy  Commissioner. 

IFR  Doc.  93-18193  Filed  7-29-93;  8:45  am) 
BILUNG  CODE 


INTERNATIONAL  TRADE 
COMMISSION 

[investigation  No.  337-TA-334] 

Certain  Condensers,  Parts  Thereof  and 
Products  Containing  Same,  Including 
Air  Conditioners  for  Automobiles; 
Commission  Decision  To  Reverse 
Portions  of  an  Initial  Determination 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Commission  has  determined  to 
reverse  portions  of  the  presiding 
administrative  law  judge’s  (ALJ’s)  initial 
determination  (ID)  in  the  above- 
captioned  investigation.  The 
Commission  has  determined  to  reverse 
the  ID’s  findings  on  the  issues  of 
enablement  under  35  U.S.C.  112,  first 
paragraph,  anticipation  under  35  U.S.C. 
102(b),  obviousness  under  35  U.S.C. 


103,  and  enforceability.  The 
Commission  has  affirmed  the  ID’s 
determination  on  indefiniteness  under 
35  U.S.C.  112,  second  paragraph.  The 
Commission  has  also  determined  that 
there  has  been  importation  of  the 
accused  condensers,  a  finding  not  made 
in  the  ID.  The  Commission’s  earlier 
determination  to  adopt  the  ID’s 
dispositive  findings  on  the  issues  of 
claim  interpretation  and  infringement 
resulted  in  adoption  of  the  ID’s 
determination  of  no  violation  of  section 
337  of  the  Tariff  Act  of  1930  on  Jxme  25, 
1993.  58  FR  36701-2  (July  8, 1993). 
Although  the  investigation  has  been 
terminated,  the  Commission  has 
retained  jurisdiction  over  the 
administrative  protective  order  while  it 
considers  issues  of  post-termination 
document  retention. 

FOR  FURTHER  INFORMATION  CONTACT:  Jean 
H.  Jackson,  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  telephone  202-205-3104. 
SUPPLEMENTARY  INFORMATION:  On 
December  12, 1991,  Modine 
Manufacturing  Company  (“Modine”) 
filed  a  complaint  under  section  337  of 
the  Tariff  Act  of  1930  alleging 
infringement  of  claims  of  U.S.  Letters 
Patent  4,998,580  in  the  importation  and 
sale  of  certain  condensers  used  in 
automobile  air  conditioning  systems.  On 
January  13, 1992,  the  Commission  voted 
to  institute  an  investigation  of  Modine’s 
complaint.  The  Commission’s  notice  of 
investigation  was  published  in  the 
Federal  Register  on  January  23, 1992. 

The  final  ID  finding  no  violation  of 
section  337  was  filed  on  April  26, 1993. 
Complainant  Modine  and  the 
Commission  investigative  attorney  (lA) 
filed  petitions  for  review  of  the  ID  on 
May  6, 1993.  The  LA  filed  a  response  to 
Modine’s  petition  on  May  13, 1993, 
Respondents  filed  a  joint  response  to 
both  petitions  for  review  on  May  18, 
1993. 

On  Jime  25, 1993,  the  Commission 
determined  to  review  the  issues  of 
validity,  enforceability,  and 
importation.  58  FR  36701-2  (July  8, 
1993).  Since  the  Commission  did  not 
review  the  dispositive  issues  of  claim 
interpretation  and  patent  infringement, 
the  ID’S  finding  of  no  violation  of 
section  337  was  adopted  by  the 
Commission. 

Copies  of  all  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
■  Secretary,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436,  telephone  202- 
205-2000.  Hearing-impaired  persons  are 
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advised  that  infomtation  on  the  matter 
can  he  obtained  by  contacting  the 
Commission’s  TDD  terminal  on  202- 
205-1810. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.SC  1337)  and 
Commissica  interim  rule  210.56  (19 
CFR  210.56). 

Issued:  July  23, 1993. 

By  order  of  the  Commission. 

Donna  R.  Koahnfca, 

Secntary. 

|FR  Doc.  93-18149  Filed  7-29-93;  S:4S  ami 
BILUNO  CODE  TtaO-Oa-M 


[Investigation  No.  337-TA-349] 

Certain  DUtiazem  Hydrochloride  and 
Diltiazem  Preparations;  Commiaaion 
Determination  Not  To  Review  an  biitiat 
Determination  Designating  the 
Investigation  "More  Coiii^ieale<f  ’ 

agency:  U.S.  International  Trade 
Commission. 

ACDON:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge’s  (ALJ)  initial  determination  (ID) 
designating  the  above-captioned 
investigation  "mcne  compUcated.”  The 
deadline  for  completion  of  the 
investigation  is  extended  by  three 
months,  i.e..  from  March  31, 19C4,  to  « 
July  1, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  P.  Johnson.  Esq..  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commissicm,  telephone  202-205- 
3098. 

SUPPLEMENTARY  MFORMATION:  On  June 
17, 1993,  respondent  Abie,  Ltd.  filed  a 
motion  to  designate  the  investigation 
“more  complicated.”  The  other 
respondents,  complainants,  and  the 
Commi»ion  investigative  attorney 
supported  the  motion. 

On  June  28, 1993,  the  ALJ  issued  an 
ID  (Order  No.  14)  granting  the  motion  to 
designate  the  investigation  more 
complicated  because  of  the  involved 
nature  of  the  investigation  due  to 
complications  in  discovery  resulting 
from  having  nine  respondents  located  in 
Israel,  Italy,  Finland,  and  the  United 
States.  The  ALJ  also  noted  that  the 
process  of  the  patent-in  suit  is  alleged 
to  be  practiced  by  a  complainant  in 
Japw. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930, 19  U.S.a  1337,  and 
Commission  interim  rule  210.53, 19 
CJFJL  210.53. 


Copies  of  the  ID  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  (^cial 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  Washington,  DC  20436, 
telephoiM  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
infonnaticHi  on  the  matter  can  be 
obtained  by  contacting  the 
Commission’s  TDD  terminal  on  202- 
205-2648. 

Issued:  July  23, 1993. 

By  order  of  the  Commission. 

Donna  R. 

Secretoiy. 

(FR  Doc.  93-18148  Filed  7-29-93;  8:45  on) 
BIUJNa  CODE  TBa-Oa-P 


INTERSTATE  COMMERCE 
COMMISSION 

Agency  Information  Collection  Under 
0MB  Review 

The  following  proposals  for  collection 
of  information  under  the  provisions  of 
the  Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  are  being  sufonitted  to  the 
Office  of  Management  and  Budget  for 
review  and  approval.  Copies  of  the 
forms  and  supporting  documents  may 
be  obtained  from  the  Agency  Clearance 
Officer,  Nancy  Sipes,  (202)  927-5040. 
Comments  regarding  this  information 
collection  should  be  addressed  to  Nancy 
Sipes,  Interstate  Commerce 
Commission,  room  4136,  Washington, 
DC  20423  and  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  Desk  Officer  for  ICC,  Washington. 
DC  20503. When  submitting  comments, 
refer  to  the  OMB  number  or  the  title  of 
the  form. 

Type  of  Clearance:  Extension  without 
change  of  a  currently  approved  form 
Bureau/Office:  Office  of  Economics 
Title  of  Form:  Quarterly  Wage  A  and  B 
OMB  Farm  Number:  3120-0074 
Agency  Form  Number:  Quarterly  Wage 
A  and  B 

Frequency:  Quarterly 
No.  of  Respondents:  113 
Total  Buraen  Hours:  6240 
Sidney  L.  Strickland,  Jr., 

Secretfliy. 

(FR  Doc.  93-18222  Filed  7-29-93;  8:45  ami 

BILUNQ  CODE  7036-ai-U 


Agency  Information  Collection  Under 
OMB  Review 

'The  fallowing  proposals  for  collection 
of  information  under  the  provisions  of 


the  Paperwork  Reduction  Act  (44  U.S.C 
chapter  35)  are  being  submitted  to  the 
Office  of  Management  and  Budget  for 
review  and  approval.  Copies  of  the 
forms  and  supporting  documents  may 
be  obtained  the  Agency  Clearance 
Officer,  Nancy  Sipes,  (202)  927-5040. 
Comments  regarding  this  information 
collection  should  be  addressed  to  Nancy 
Sipes,  Interstate  Commerce 
Commission,  room  4136,  Washington. 
DC  20423  and  to  the  Office  of 
Management  and  Budget,  Office 
Informaticm  and  Regulatmy  Affairs, 
Attn:  Desk  Officer  for  KX^  Washington, 
DC  20503.  When  submitting  exunments, 
refer  to  the  OMB  number  or  the  title  of 
the  form. 

Type  of  Clearance:  Extension  without 
change  of  a  currently  approved  form. 
Bureau/Office:  Office  of  Economics. 
Title  of  Form:  Monthly  Report  of 
Number  of  Employees  of  Class  I 
Railroads. 

OMB  Form  Number:  133. 

Agency  Form  Number:  Monthly  W^ 
Report  of  Employees. 

Frequency:  Monthly. 

No.  of  Respondents:  13. 

Total  Burden  Hours:  2184. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

[FR  Doc.  93-18223  Filed  7-29-93;  8:45  am| 

BILUNG  CODE  7035-0t-M 


Agency  Information  Collection  Under 
OMB  Review 

The  following  proposals  for  coUecticKi 
of  information  under  the  provisions  of 
the  Paperwork  Reductiem  Act  (44  U.S.C 
chapter  35)  are  being  submitted  to  the 
Office  of  Management  and  Budget  for 
review  and  approval.  Copies  of  the 
forms  and  supporting  docummts  may 
be  obtained  ^m  the  Agency  Clearance 
Officer,  Nancy  Sipes,  (202)  927-5040. 
Comments  regarding  this  ieformatiem 
collection  should  be  addressed  to  Nancy 
Sipes,  Interstate  Commerce 
Commission,  room  4136,  Washington, 
DC  20423  and  to  the  Office  of 
Management  and  Budget,  Office  of 
Informaticm  and  Regulatory  Affairs, 
Attn;  Desk  Officer  for  ICC,  Washington, 
DC  20503.  When  submitting  comments, 
refer  to  the  OMB  number  m  the  title  of 
the  form. 

Type  of  Clearance:  Extensiem  without 
change  of  a  currently  approved  form. 

Bureau/Office:  Office  of  Economics. 

Title  of  Form:  Aimual  Wage  A  and  B. 

OMB  Form  Number:  312CM»74. 

Agency  Form  Number:  Annual  Wage 
A  and  B. 

Frequency:  Annually. 

No.  of  Respondents:  13. 
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Total  Burden  Hours:  520. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

IFR  Doc.  93-18224  Filed  7-29-93;  8:45  am) 
BIUINO  COOC  7Q3S-«1-«I 


Intent  To  Engage  in  Compensated 
Intercorporate  Hauling  Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

A. l.  Parent  corporation  and  address  of 
principal  office:  B&B  Holding  Co.,  Inc., 
P.O.  Box  108,  McLean,  TX  79057.  A 
Texas  Corn. 

2.  Wholly  owned  subsidiaries  which 
will  participate  in  the  operations,  and 
State(s)  of  incorporation: 

B&B  Turbine  Engine  Services,  Inc.,  P.O.  Box 
108,  McLean,  TX  79057.  A  Texas  Corp. 

B&B  Racing  Enterprises,  Inc.,  1221  Hickory 
Street,  Altus,  OK  73521.  A  Texas  Corp. 

B. l.  Parent  corporation  tmd  address  of 
principal  office:  Deggeller  Attractions, 
Inc.,  3350  SW.  Degeller  Ct..  Palm  City, 
FL  34990. 

2.  Wholly  owned  subsidiary  which 
will  participate  in  the  operations,  and 
State  of  incorporation:  Coastal 
Transportation  Leasing,  Inc.,  Florida. 
Sidney  L.  Strickland,  Jr., 

Secretary. 

(FR  Doc.  93-18221  Filed  7-29-93;  8:45  am] 
BILUNQ  CODE  703S-01-M 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Wage  and  Hour  Division;  Minimum 
Wages  for  Federal  and  Federally 
Assisted  Construction;  General  Wage 
Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 


the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  hinge  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  describe  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  hinge  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
‘‘General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,”  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  1^  obtained  by 
writing  to  the  U.S.  IDepartment  of  Labor, 
Employment  Standards  Administration, 


Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  room  5^3014, 
Washington,  DC  20210. 

New  General  Wage  Determination 
Decisions 

The  numbers  of  the  decisions  added 
to  the  Government  Printing  Office 
document  entitled  ‘‘General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts”  are  listed  by 
Volume  and  State. 

Volume  / 

New  York 

NY930031  (Jul.  30, 1993) 

NY930032  (Jul.  30, 1993) 

NY930033  (Jul.  30, 1993) 

NY930034  (Jul.  30, 1993) 

NY930035  (Jul.  30, 1993) 

Pennsylvania 
PA930032  (Jul.  30, 1993) 

PA930033  (Jul.  30, 1993) 

Tennessee 

TN930045  (jul.  30, 1993) 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  ‘‘General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts”  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  / 

Georgia 

GA930003  (Feb.  19, 1993) 

GA930004  (Feb.  19, 1993) 

GA930022  (Feb.  19, 1993) 

GA930023  (Feb.  19, 1993) 

GA930031  (Feb.  19, 1993) 

GA930032  (Feb.  19, 1993) 

GA930033  (Feb.  19, 1993) 

GA930040  (Feb.  19, 1993) 

GA930044  (Jun.  04, 1993) 

GA930050  (Jun.  04, 1993) 

GA930053  (Jun.  04, 1993) 

GA930058  (Jun.  04, 1993) 

GA930065  (Jun.  04, 1993) 

GA930066  (Jun.  04, 1993) 

GA930073  (Jun.  04, 1993) 

Maryland 

MD930002  (Feb.  19, 1993) 

MD930015  (Feb.  19, 1993) 

MD930017  (Feb.  19, 1993) 

MD930023  (Feb.  19, 1993) 

MD930031  (Feb.  19, 1993) 

New  York 

NY930002  (Feb.  19. 1993) 

NY930003  (Feb.  19. 1993) 

NY930007  (Feb.  19. 1993) 

NY930009  (Feb.  19, 1993) 

NY930010  (Feb.  19. 1993) 

Tennessee 

TN930003  (Feb.  19, 1993) 

TN930005  (Feb.  19. 1993) 

TN930042  (Jul.  16. 1993) 

TN930043  (Jul.  16, 1993) 
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714830044  QuL  IS.  1983) 

Virginia 

VA930048  tPab.  19. 1993) 

Volume  n 
Iowa 

IA930009 (Feb.  19, 1993) 

Illinois 

IL930002  (Feb.  19, 1993) 

IL930008  (Feb.  19. 1993) 

Indiana 

IN930001  (Feb.  19. 1993) 

IN930002  (Feb.  10, 1993) 

IN930003  (Feb.  19, 1993) 

IN930005  (Feb.  19, 1993) 

IN930006  (Feb.  19, 1993) 

IN930016 (Feb.  19, 1993) 

IN930018 (Feb.  19, 1993) 

Volume  III 
Nevada 

NV930001  (Feb.  19. 1993) 

NV930005  (Mar.  26, 1993) 

N'V930009  (Feb.  19. 1993) 

Washington  « 

WA930001  (Feb.  19. 1993) 

WA930007  (Feb.  19, 1993) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  ^>ove.  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  (k)vemment  Depository 
Libraries  and  many  of  the  1,400 
Ck)vemment  Depository  libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendmt  of 
Documents,  U.S.  (k^«mment  Printing 
Office,  Washington,  DC  20402.  (202) 
783-3238 

When  ordering  subscription(s).  be 
sure  to  specify  the  Statefs)  of  interest, 
since  subscripticms  may  be  ordered  for 
any  or  all  of  the  three  s^arate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  few  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC  this  23rd  day  of 
)uly  1993. 

Alan  L.  Moss, 

Director,  Division  of  Determinations. 
(FR  Doc  93-18004  Filed  7-29-93;  8:45  ami 
BHJJNO  CODE  4610-2r-M 


EmploynwnI  and  Training 
Adminlatratton 

Job  Training  Partnership  Act;  Natlva 
American  Employment  and  Training 
Counefi;  NoHm  Appolrrtmant  of 
Membara 

SUMMARY:  Notice  is  hereby  given  that 
appointmenta  have  been  made  to  fill 
seventeen  (17)  vacancies  on  the  Native 
American  Employment  and  Training 
Council. 

The  membership  of  the  Council  and 
categories  represented  are  as  follows: 

Representing  JTPA  Sectitm  401 
Grantees 

Mr.  Teny  Polchies*,  Executive  Director, 
Central  Maine  Indian  Association,  Inc., 
Bangor,  Maine. 

Ms.  Joan  Cc^ld*,  JTPA  Director,  Powfaatan- 
Renape  Nation,  Rancocas,  New  Jersey. 

Ms.  G.  Anne  Richardsoi**,  Executive 

Director,  Mattaponi-Pamitiikey-Mcuiacan, 
Inc. ,  King  William,  Virginia. 

Mr.  Elkton  Richardson**,  JTPA  Director. 
North  Carolina  Commission  on  Indian 
A%irs.  Raleigh.  North  Carolina. 

Ms.  Karen  Kay**,  Executive  Director, 
Michigan  Indian  Employment  and 
Training  Services,  hie..  Holt,  Michigan. 
Mr.  Frank  Siow**,  JTPA  Director,  Puet^  of 
Laguna,  Laguna,  New  Mexico. 

Ms.  Alice  Roach**,  JTPA  Director,  lincoln 
Indian  Center,  Lincoln,  Nebraska. 

Ms.  Bemadine  Wtdlace**,  JTPA  DirecUw, 
Montana  United  Indian  Association, 
Helena,  Montana. 

Mr.  Hffixdd  Wauneka**,  JTPA  Director, 
Navajo  Nation,  Window  Rock,  Arizona. 
Ms.  Carol  Peloza**,  JTPA  Director,  Seattle 
Indian  Center.  Seattle,  Washington. 

Mr.  Richard  Fast**,  Director,  Comi^nity 
Services  Department,  Cook  Inlet  Tribal 
Council,  Inc.,  Anchonga,  Alaska. 

Ms.  W'imnia  Whitnm*,  Employment  and 
Training  Program  AdminiMrator.  Alu 
Like,  Inc.,  Homdulu,  HawaiL 

Representing  Other  Disciplines 

Mr.  Eddie  L  Tulls*,  Tribal  Chairman,  Poarch 
Bank  of  Creek  Indians,  Atmore,  Alabama. 
Dr.  Rose- Alma  McDonald-Jacobs*,  Native 
American  Consultant,  Hogan^urg.  New 
York. 

Mr.  Gaiashkibos*.  Chairman,  Lac  Courte 
Oreilles,  Hayward,  Winxmain. 

Mr.  Clarence  W.  Skye*,  Executive  Director, 
United  Sioux  Trib«  of  South  Dakota, 
Pierre,  South  Dakota. 

Mr.  Dave  Archambault*.  President,  American 
Indian  College  Fund,  Fort  Yates,  Neath 
Dakota. 

The  Native  American  Employment 
and  Training  Council  was  establi^ed 
under  section  401(k)(l)  of  title  IV  of 
JTPA,  as  amended,  to  provide  advice 
with  respect  to  the  implementation  of 

*ThaM  imdwrs  have  been  appointed  for  tom 
which  will  and  on  June  30, 19M. 

**Tbeaa  members  have  bean  appointed  for  a  term 
which  will  end  on  June  30, 1995. 


JTPA  programs  for  Native  Ammcan 
youth  and  adults. 

DATES:  These  appointments  were  made 
and  were  efihetive  on  July  9. 1993.  Ei^t 
of  these  appointments  will  expire  on 
June  30, 1994,  and  the  remaining  nine 
will  expire  on  June  30, 1995. 

CONTACT  PERSON  FOR  MORE  MFORMATiON: 
Paul  A.  Mayrand,  Director,  Office  of 
Special  Targeted  Programs,  Employment 
and  Training  Administration,  room  N- 
4641, 200  (Constitution  Avenue.  NW.. 
Washington.  DC  20210.  Telephone: 

(202)  219-5500  (this  is  not  a  toll-free 
number). 

Signed  at  Washington,  DC  on  this  23rd  day 
of  July,  1993. 

Carol)m  M.  Golding, 

Acting  Assistant  Secretary. 

[FR  Doc.  93-18204  Filed  7-29-93;  8:45  am) 
BILLINO  CODE  4510-a0-M 

Federal-State  Unempioyment 
Compensation  Program;  AvaUability  of 
Ben^ta  Quality  Ctmtrol  Annual  Report 
Results 

AGENCY:  Emplojmient  and  Training 
Administration,  Labor. 

ACTION:  Notice  of  availability  of 
Unemployment  Insurance  Benefits 
Quality  Control  Annual  Reports  for 
calendar  year  1992. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  the  availability  of  calendar 
year  1992  (Quality  Control  (QC)  Annual 
Reports  of  each  State’s  Unemployment 
Insurance  (Ul)  Program  and  indicate 
how  they  may  be  obtained. 

DATES:  The  Federal  digest  vrill  be 
available  after  July  31, 1993. 

ADDRESSES:  Copies  may  be  obtained  by 
writing  to  Mary  Ann  Wyrsch,  Director, 
Unemployment  Insurance  Service,  U.S. 
E>epartment  of  Labor,  Employment  and 
Training  Administration,  200 
(institution  Avenue,  NW.,  room  S- 
4231,  Washington,  DC  20210.  The  digest 
and  this  notice  contain  a  list  of  names 
and  addresses  of  persons  in  each  State 
who  will  provide  the  State  report  and 
clarifications  upon  request. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Sharkey,  Chief,  Division  of  S3rstem 
Operations  and  Analysis,  Office  of 
Quality  (introl  at  202-219-7656. 
SUPPLEMENTARY  INFORMATION:  Each 
week,  staff  in  each  State’s  Employment 
Security  Agency  investigate  random 
samples  of  UI  hiraefit  payments  and 
record  information  based  aa  personal 
interviews  with  claimants,  employers, 
and  third  parties  to  determine  whether 
State  law,  policy,  and  procedure  were 
followed  cmrectly  in  processing  the 
sampled  payment. 
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The  Department  of  Labor  is 
publishing  results  from  the 
investigations  in  a  digest  which 
includes  information  on  the  52 
jurisdictions  participating  in  the  UI QC 
program.  Five  items  are  reported  for 
each  State:  Total  UI  benefit  dollars  paid 
to  the  population  of  claimants;  size  of 
the  QC  samples;  and  the  percentages  of 
proper  payments,  overpayments,  and 
underpayments  in  the  population 
estimated  from  the  QC  investigations. 
Ninety-five  percent  confidence  intervals 
have  been  computed  for  each  of  the 
three  percentages  presented  (proper 
payments,  overpayments,  and 
tinderpayments).  States  have  been 
encouraged  to  provide  narratives  to 
further  clarify  the  meaning  of  the  data 
based  on  their  specific  situations. 

In  addition,  each  State  has  published 
its  Annual  Report  separately.  Persons 
interested  in  specific  State  reports  are 
encouraged  to  request  copies  from  the 
individual  States  using  the  attached 
mailing  list. 

They  should  also  request 
clarifications  of  the  data  from  the  States 
since  law,  policies,  and  procedures  in 
each  State  vary  considerably.  The  data 
cannot  be  used  to  draw  comparisons 
among  States. 

Signed  at  Washington,  DC,  on  July  13, 

1993. 

Carolyn  M.  Golding, 

Acting  Assistant  Secretary  of  Labor  for 
Employment  and  Training. 

UI  QC  Annual  Report — State  Contacts — Cy 
1992 

Alabama 

Bill  Mauldin,  QC  Supervisor,  Department  of 
Industrial  Relations,  649  Monroe  Street, 
room  321,  Montgomery,  AL  36131,  (205) 
242-6130 

Alaska 

Karen  Van  Dusseldorp,  QC  Data  Analyst, 
Alaska  Department  of  Labor,  P.O.  Box 
21149,  Juneau,  AK  99802-1149,  (907)  465- 
3000 

Arizona 

Dave  Berggren,  UI  Technical  Support 
Section,  P.O.  Box  6123,  Site  code  701B4, 
Department  of  Economic  Security, 
Phoenix,  AZ  85005,  (602)  542-3771 

Arkansas 

Rober  Morgan,  UI  Director,  Employment 
Security  Department,  P.O.  B<m  2981,  Little 
Rock,  AR  72203,  (501)  682-3200 

California 

Suzanne  Schroeder,  Office  of  Constituent 
Affairs,  Employment  Development  Dept., 
P.O.  Box  826880,  MIC  85,  Saoamento,  CA 
94280-0001,  (916)  654-9029 

Colorado 

Glenn  Reynolds  or  Bill  Lafferty,  Colorado 
Dept  of  Labor  ft  Employment,  Quality 


Control  Unit,  UI  Staff  Sctrvices,  393  South 
Harland,  Lakewood,  CO  89226,  (303)  937- 
4905 

Connecticut 

Robert  Pollick,  Director  of  Communications, 
Employment  Security  Division,  200  Folly 
Brook  Boulevard,  Wethersfield,  CT  06109, 
(203)566-4374 

Delaware 

W,  Thomas  MacPherson,  Director,  Division 
of  Unemployment  Insurance  P.O.  Box 
9029,  Newark,  DE 19714,  (302)  368-6735  ' 

District  of  Columbia 

Roberta  Bauer,  Assistant  Director, 

Compliance  ft  Ind.  Monitoring  Staff,  DC 
Dept,  of  Employment  Services,  500  C 
Street,  NW.,  room  511,  Washington,  DC 
20001,  (202)  724-7492 

Florida 

James  M.  Everington,  QC  Supervisor,  Florida 
Dept.  Labor  ft  Emp.  Security,  Caldwell 
Building,  room  106,  Tallahassee,  FL 
32399-0209,  (904)  487-3448 

Georgia 

David  B.  Poythress,  Commissioner,  Georgia 
Department  of  Labor,  148  International 
Blvd.,  ME.,  Suite  600,  Atlanta,  GA  30303, 
(404) 656-3011 

Hawaii 

Douglas  Odo,  UI  Administrator,  Dept  of 
Labor  ft  Ind.  Relations,  830  Punchbowl 
Street,  Honolulu,  Hawaii  96813,  (808)  586- 
9069 

Idaho 

Dale  Edstrom,  QC  Research  Analyst,  Idaho 
Department  of  Employment,  317  Main 
Street,  Boise  ID  83735,  (208)  334-6285 

Illinois 

Joseph  Wojcik,  Department  of  Employment 
Security,  One  Congress  Center,  QC  Unit, 
room  301, 401  South  State  Street,  Chicago, 
IL  60605,  (312)  793-1175 

Indiana 

Sandy  Tipton,  Quality  Control  Supervisor, 
Department  of  Workforce  Development,  IN 
Dept,  of  Emp.  ft  Training  Services,  10 
North  Senate  Avenue,  Indianapolis.  IN 
4604,  (317)  232-7680 

Iowa 

Larry  Venenga,  QC  Supervisor,  Iowa  Dept,  of 
Employment  Services,  1000  East  Grand 
Avenue,  Des  Moines,  lA  50319,  (515)  281- 
8398 

Kansas 

Joseph  Ybarra,  QC  Supervisor.  401  SW 
Topeka  Blvd.,  Top>eka,  KS  66603,  (913) 
296-4077 

Kentucky 

Thomas  DeName,  Director,  Div.  of 
Unemployment  Insurance,  275  East  Main 
Street,  2nd  Floor,  East,  Frankfort,  KY 
40621,  (502)  564-5283 

Inuisiana 

Marianne  Sullivan,  UI  Qaims  Coordinator, 
Louisiana  Dept,  of  Labor,  P.O.  Box  94094, 


Baton  Rouge,  LA  70804-9094,  (504)  342- 
7103 

Maine 

Gail  Thayer,  UI  Director,  Bureau  of 
Employment  Security,  20  Union  Street, 
Augusta,  ME  04330,  (207)  289-2316 

Maryland 

Thomas  Wendel,  Executive  Director, 
Unemployment  Insiirance  Division,  Dept, 
of  Econ.  ft  Emp.  Development,  1100  North 
Eutaw  Street,  Baltimore,  MD  21201,  (301) 
333-5306 

Massachusetts 

Rena  Kottcamp,  Director  of  Research, 

Division  of  Employment  Secririty,  Charles 
F.  Hurley  ES  Building,  Boston,  02114, 
(617) 727-6556 

Michigan 

Powell  Cozart,  Bureau  Manager,  Audits  and 
Investigations,  MI  Employment  Security 
Commission,  Fisher  Building,  Suite  1030, 
3011  West  Grand  Blvd.,  Detroit,  MI  48202, 
(313) 876-5691 

Minnesota 

Bob  Dockendorf,  Minnesota  Dept,  of  Jobs  ft 
Training,  QC  Unit,  2nd  Floor,  390  North 
Roberts  Street,  St.  Paul,  MN  55101,  (612) 
297-3456 

Mississippi 

Merrill  Merkle,  QC  Supervisor,  Mississippi 
Employment  Security  Commission,  P.O. 
Box  1699,  Jackson,  MS  39215-1699,  (601) 
961-7764 

Missouri 

Marilyn  Hutcherson,  Asst.  Dir.  for  UL 
Missouri  Division  of  Emp.  Security,  P.O. 
Box  59,  Jefferson  Qty,  MO  65104,  (314) 
751-3670 

Montana 

Robert  R.  Jensen,  Administrator, 
Unemployment  Insurance  Division,  P.O. 
Box  1728,  Helena,  MT  59624,  (406)  444- 
2723 

Nebraska 

Allan  Amsberry,  UI  Director  or  Don  Gammill, 
UI  Program  Evaluation  Administrator,  P.O. 
Box  94600,  Lincoln,  NE  68509-4600,  (402) 
471-9000 

Nevada 

Karen  Rhodes,  Public  Information  Officer, 
Nevada  Employment  Security  Dept,  500 
East  Third  Street,  Carson  City,  NV  89713, 
(702)  687-4620 

New  Hampshire 

Paul  Grace,  QC  Supervisor,  Quality  Control 
Unit,  New  Hampshire  Dept  of 
Employment  Seoirity,  10  West  Street, 
Concord,  NH  03301,  (603)  228-4073 

New  Jersey 

Charles  G.  Davis,  Asst.  Commissioner  for 
Employment  Security  ft  Training,  New 
Jersey  Dept  of  Labtv,  CN  058,  Trenton,  NJ 
08625-0058,  (609)  984-5666 

New  Mexico 
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Betty  Campbell,  QC  Supervisor,  Quality 
Control  Section,  New  Mexico  Department 
of  Labor,  401  Broadway  NE.,  Albuquerque, 
NM  87103,  (505)  841-8435 

New  York 

Charles  G.  Kilb,  Director,  Division  of  Audit 
ft  Compliance,  NY  State  Department  of 
Labor,  State  Office  Campus,  Building  12- 
room  261,  Albany,  NY  12240,  (518)  457- 
0284 

North  Carolina 

Preston  L.  Johnson,  UI  Director,  Employment 
Security  Comm,  of  NC,  P.O.  Box  25903, 
Raleigh,  NC  27611,  (919)  733-3121 

North  Dakota 

Lyle  Holverson,  Job  Service  North  Dakota, 

P.O.  Box  1537,  Bismarck.  ND  58502,  (701) 
224-2825 

Ohio 

Gay  M.  Gilbert,  Director,  Unemployment 
^mpensation  Division,  Bureau  of 
Employment  Services,  145  South  Front 
Street,  P.O.  Box  1618,  Columbus,  OH 
43216,  (614)  466-9756 

Oklahoma 

Terry  McHale,  Oklahoma  Employment 
Security  Comm.,  Will  Rogers  Memorial 
Office  Bldg.,  rm.  102,  Oklahoma  City,  OK 
73105,  (405)  557-7206 

Oregon 

Michelle  Kennedy,  Conunimications 
Manager,  Oregon  Department  of  Human 
Resources,  Employment  Division,  875 
Union  Street  h^.,  room  303,  Salem,  OR 
97311,  (503)  378-3216 

Pennsylvania 

Jack  Rudy,  Acting  Director,  Bureau  of 
Unemployment  Compensation,  Department 
of  Labor  ft  Industry,  7th  ft  Forster  Streets, 
rm.  415,  Harrisburg,  PA  17121,  (717)  787- 
3547 

Puerto  Rico 

Denia  Cruz  de  Hernandez,  Assistant 
Secretary,  Puerto  Rico  Dept,  of  Labor,  and 
Human  Resources,  505  Munoz  Rivera 
Avenue,  Hato  Rey,  PR  00918,  (809)  754- 
2131 

Rhode  Island 

Marvin  Perry,  Deputy  Director,  Department 
of  Employment  Security,  24  Mason  Street, 
Providence,  RI  02903,  (401)  277-3648 

South  Carolina 

R.  Michael  Baker,  Deputy  Exec.  Dir.-UI, 

South  Carolina  Emp.  Security  Comm.,  P.O. 
Box  995,  Columbia,  SC  29202,  (803)  737- 
2400 

South  Dakota 

Dennis  Angerhofer,  Unemployment 
Insurance  Division,  Department  of  Labor, 
P.O.  Box  4730.  Aberdeen.  SD  57402-4730, 
(605) 622-2005 

Teimessee 

Ann  Ridings,  QC  Supervisor,  TN  Department 
of  Employment  Security,  10th  Floor, 
Volunteer  Plaza  Bldg.,  500  James  Robertson 


Parkway,  Nashville,  TN  37245-2700,  (615) 
741-3190 

Texas 

James  Jackson,  Deputy  Administrator  for  UI, 
Texas  Employment  Commission,  TEC 
Building.  Austin.  TX  78778,  (512)  463- 
2661  or 

Bert  West,  QC  Supervisor,  Texas 
Employment  Commission,  TEC  Building, 
Austin,  TX  78778,  (512)  463-2394 

Utah 

Terry  Bums,  Director,  Unemployment 
Insurance,  Department  of  Employment 
Security,  174  Social  Hall  Avenue,  P.O.  Box 
11249,  Salt  Lake  City,  UT  84147,  (801) 
533-2201 

Vermont 

Robert  Herbst,  Quality  Control  Chief,  Dept,  of 
Employment  ft  Training,  P.O.  Box  488, 
Montpelier,  VT  05602,  (802)  229-0311 

Virginia 

F.W.  Tucker,  IV,  Chief  of  BeneBts, 
Unemployment  Insurance  Services, 
Virginia  Employment  Commission,  P.O. 
Box  1358,  Richmond,  VA  23211,  (804) 
786-3032 

Washington 

Teresa  Morris,  Director,  WA  Employment 
Security  Department,  Office  of 
Management  Review,  P.O.  Box  9046, 
Olympia.  WA  98507-9046,  (206)  493-9435 

West  Virginia 

Andrew  Richardson,  Commissioner,  Bureau 
of  Employment  Ehograms,  112  California 
Avenue,  Charleston,  WV  25305,  (304)  558- 
2629 

Wisconsin 

Chet  Frederick,  Department  of  Industry, 
Labor  and  Human  Relations,  Quality 
Control  Unit,  P.O.  Box  7905,  Madison,  WI 
53707,  (608)  266-8260 

Wyoming 

Beth  Nelson,  Administrator,  Unemployment 
Insurance  Administration,  P.O.  Box  2760, 
Casper,  Wy  82602,  (307)  235-3254 

(FR  Doc.  93-17991  Filed  7-29-93;  8:45  am] 
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UBRARY  OF  CONGRESS 

Copyright  Office 

[Docket  No.  Rm  93-8] 

Duration  of  Copyright  Term  of 
Protection 

AGENCY:  Cop)rright  Office;  Library  of 
Congress. 

ACTION:  Notice  of  Public  Hearing  and 
Notice  of  Inquiry 

SUMMARY:  The  Copyright  Office 
publishes  this  Notice  to  inform  the 
public  that  it  is  preparing  a  report  on 
the  arguments  for  and  against  possible 


amendment  of  the  copyright  law  to 
extend  the  duration  of  copyright 
protection  imder  U.S.  copyri^t  law.  In 
order  to  assist  in  the  preparation  of  this 
report,  the  Cop)nright  Office  is 
scheduling  an  open  public  hearing  in 
order  to  gather  input,  as  well  as 
requesting  the  submission  of  written 
comments. 

DATES:  The  public  hearing  will  be  held 
in  room  407,  James  Madison  Memorial 
Building,  101  Independence  Avenue. 

SE.,  Washington,  DC  on  September  29, 
1993  beginning  at  10  a.m.  Those  persons 
who  wish  to  make  oral  presentations 
should  contact  Dorothy  Schrader, 
Copyright  General  Counsel  by  telephone 
at  (202)  707-8380  or  fax  (202)  707-8366, 
one  week  before  the  date  of  the  hearing. 
Written  comments  by  those  persons 
who  are  making  oral  presentations  at  the 
hearing  are  due  one  week  prior  to  the 
date  of  the  hearing;  other  comments 
including  reply  comments  are  due  30 
days  after  the  date  of  the  hearing. 
ADDRESSES:  Ten  copies  of  written 
comments  should  be  addressed,  if  sent 
by  mail  to:  Library  of  Congress, 
Department  100,  Washington,  DC  20540. 
If  delivered  by  hand,  copies  should  be 
brought  to:  Office  of  the  General 
Counsel,  Copyright  Office,  room  407, 
James  Madison  Memorial  Building,  First 
and  Independence  Avenue,  SE., 
Washington,  DC  20559. 

FOR  FURTHER  INFORMATION:  Dorothy 
Schrader,  (^neral  Counsel,  Copyright 
Office,  Library  of  Congress,  Washington, 
DC  20540.  Telephone  (202)  707-8380. 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

The  Copyright  Office  is  conducting  a 
study  examining  the  term  of  protection 
for  copyrighted  works  under  U.S.  law, 

17  U.S.C.  300  et.  seq.  This  study  is 
conducted  in  light  of  the  recent 
developments  in  Europe  favoring 
harmonization  of  the  terms  of 
protection. 

Section  302  of  the  Cop)rright  Act,  17 
U.S.C.,  specifies  the  copyright  term  of 
protection  for  works  created  on  or  after 
January  1, 1978,  the  effective  date  of  the 
Act.  In  the  case  of  a  work  created  by  a 
natural  author,  the  term  of  copjnright 
begins  "fi^om  its  creation"  and  lasts  for 
"the  life  of  the  author  and  fifty  years 
after  the  author’s  death.”  17  U.S.C. 
302(a).  In  the  case  of  works  of  joint 
authorship,  protection  continues  for 
fifty  years  after  the  death  of  the  last 
surviving  author,  section  302(b),  aqd  for 
anonymous  and  pseudonymous  works 
and  works  made  for  hire,  the  term  is 
"seventy-five  years  firom  the  year  of  its 
first  publication,  or  a  term  of  one 
hundred  years  from  the  year  of  its 
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creation,  whichever  expires  first.” 

Section  302(c). 

The  term  of  life  of  the  author  plus 
fifty  years  embodied  in  the  1976 
Copyright  Act  marked  a  distinct  break 
in  tradition  from  the  first  copyright 
statute  in  1790.  Previous  American 
copyright  law  had  always  established  a 
specific  period  of  protection  (in  the  case 
of  the  1909  Copyright  Act,  28  years  with 
a  potential  for  a  renewal  period  of  an 
additional  28  years)  whidi  commenced 
ft'om  either  publication  or  registration  of 
the  woiic.  The  current  law,  however, 
creates  a  generally  broader  and  less 
specific  period  of  protection  by  utilizing 
the  date  of  the  author’s  death,  and 
commences  the  term  of  protection  from 
the  creation  of  the  work,  as  opposed  to 
its  publication  or  registration.!  The 
House  Report  to  the  1976  Act  described 
the  reasons  for  the  change; 

(1)  The  56  year  term  of  protection 
under  the  1909  Act  is  not  long  enough 
’’to  insvue  an  author  and  his  dependents 
the  fair  economic  benefits  from  his 
works”  due  to  increases  in  normal  life 
expectancy. 

(2)  The  growth  in  communications 
media  substantially  lengthened  the 
commercial  life  of  many  works, 
particularly  serious  works  whose  value 
might  not  1m  recognized  until  after 
many  years. 

(3)  Too  short  a  term  harms  the  author 
without  a  corresponding  benefit  to  the 
public,  since  “[t]he  public  frequently 
pays  the  same  for  works  in  the  public 
domain  as  it  does  for  copyrighted 
works,  and  the  only  result  is  a 
commercial  windfall  to  users  at  the 
author’s  expense." 

(4)  The  death  of  the  author  is  a  more'  > 
certain  and  discernible  date  than  the 
publication  of  the  work,  and  means  that 
all  of  the  author’s  works  will  go  into  the 
public  domain  at  the  same  time, 
eliminating  the  need  for  keeping  track  of 
varied  publishing  dates. 

(5)  Tne  life-plus-50  system  eliminates 
the  need  for  copyri^t  renewal. 

(6)  Hie  generous Tife-plus-50  term 
compensates  authors  for  the  loss  of 
previously  enjoyed  common  law 
protections,  due  to  federal  preemption 
of  copyright. 

(7)  The  life-plus-50  term  brings  the 
U.S.  in  line  with  the  term  of  protection 
granted  in  most  foreign  coimtries  and 
opens  the  way  for  U.S.  adherence  to  the 
Berne  Convention. 

H.R.  Rep.  No.  1476,  94th  Cong.,  2d  Sess. 
134-135  (1976). 

The  life-plus-50  term  has  served  its 
purpose  well  and,  indeed,  was  one  of 


I  As  noted  above,  publication  still  has 
significance  for  tenn  of  protectioo  for  anonymous 
and  pseudonymous  works  and  works  made  for  hire. 


the  key  elements  which  aided  in 
eventual  U.S.  adherence  to  the  Berne 
Conventitm.  However,  several  recent 
international  developments  have  once 
again  raised  the  issue  of  whether  the 
duration  of  U.S.  copyright  protection  is 
too  limited. 

2.  European  Community  Draft  Directive 

One  significant  development  affecting 
duration  of  protection  in  the 
international  arena  has  been  a  proposal 
for  a  Council  Directive  published  by  the 
Commission  of  the  Eiunpean 
Communities  in  March,  1992. 

Concerned  over  the  varying  terms  of 
protection  in  European  coimtries  and 
the  barriers  to  trade  and  distortions  of 
competition  brought  about  by  those 
differences,  the  Commission  proposed  a 
uniform  standard.  For  natural  authors, 
protection  would  last  for  the  life  of  the 
author  plus  seventy  years.  As  with 
current  U.S.  law,  publication  has  no 
bearing  on  the  term  of  protection  for 
such  works,  since  protection  begins  at 
the  time  of  creation  of  the  work.  Joint 
works  would  likewise  have  the  life- 
plus-70  term  fiom  the  death  of  the  last 
surviving  author. 

For  anonymous,  pseudonymous  and 
collective  works  and  works  made  for 
hire  (described  as  "works  considered 
under  the  legislation  of  a  Member  State 
to  have  been  created  by  a  legal  person”), 
the  Commission  proposed  a  term  of 
protection  of  seventy  years  from  the 
time  when  "the  work  is  lawfully  made 
available  to  the  public” — i.e. 
publication.  Art.  I,  para.  3.  Anonymous 
and  pseudonymous  works  do  not 
continue  to  receive  protection  if  it  is 
reasonable  to  presume  that  the  author 
has  been  dead  for  seventy  years.  Art.  I, 
para.  4.  And  for  collective  works  which 
are  works  for  hire,  protection  runs  for 
seventy  years  from  the  date  of  its 
creaticMi.  Art.  I,  para.  6. 

The  Commission  also  proposed 
separate  terms  of  protection  for  so- 
called  "related  ri^ts,”^  only  some  of 
which  are  recognized  under  U.S. 
copyright  law.  Thus,  for  performers,  the 
duration  of  protection  is  fifty  years  fiom 
the  publication  of  the  fixation  of  the 
performance  or,  if  there  has  been  no 
publication  of  the  fixation,  fifty  years 
from  the  first  dissemination  of  the 
performance.  Likewise,  the  rights  of 
producers  of  phonograms  and  producers 


2  "Related  rights”  or  "neighboring  rights” 
constitute  separate  legal  foroM  of  protection  for 
categories  of  persons  who  are  not  considered 
copyright  authors  in  the  traditional  sense  under  the 
laws  of  many  Europeui  countries.  Examples  are 
broadcasters,  performm,  and  producers  of 
phonorecords.  U.S.  law,  which  does  not  recognize 
neighboring  ri^ts,  treats  some  of  these  categories 
as  wwks  of  authorship,  subject  to  copyright 
protection. 


of  cinematographic  works  run  for  fifty 
years  fi'om  first  publication,  or  fi’om  die 
date  of  fixation  if  there  has  been  no 
publication.  And  the  rights  of 
broadcasters  run  for  fifty  years  from  the 
first  transmission  of  a  broadcast. 

Although  the  Commission’s  proposal 
is  not  without  controversy,  European 
Community  member  states  agreed  in 
Luxembourg  in  mid- June  1993  to  adopt 
the  life-plus-70  term  by  an  8  to  4  vote. 

3.  Berne  Protocol 

The  other  recent  international 
development  affecting  copyright 
duration  is  the  possible  protocol  to  the 
Berne  Convention.  Article  7(1)  of  the 
Berne  Convention  establishes  the 
general  rule  that  "(tlhe  term  of 
protection  granted  by  this  Convention 
shall  be  the  life  of  the  authcH'  and  fifty 
years  after  his  death.”  The  life-plus-50 
term  of  protection  is  a  Convention 
minima — r.e.  countries  are  free  to  accord 
greater  protection  than  life-plus-50  if 
they  so  desire.  Numerous  Berne 
countries  currently  grant  such  greater 
protection  (ex.  Brazil  and  Spain  for  60 
years;  Austria,  Germany  and  France 
(musical  works)  for  70  years). 

In  a  1991  report  of  the  First  Session 
of  the  CommittM  of  Experts  on  a 
Possible  Protocol  to  the  Berne 
Convention,  the  Committee  stated  that 
"it  may  be  justified  to  consider  the 
inclusion  of  a  provision  in  the  possible 
Protocol  under  which  all  references  to 
the  50  years  in  the  Berne  Convention 
would  be  replaced  by  70  years.”  Report 
at  30.  A  certain  period  of  time,  possibly 
5  years,  would  be  granted  to  member 
countries  whose  term  of  protection  was 
shorter  than  life-plus-70  to  enact 
legislation  to  raise  their  standards  to  the 
Convention  minima.  If  this  provision  is 
included  in  a  final  protocol  to  which  the 
United  States  should  elect  to  adhere,  the 
United  States  would  be  obligated  to 
amend  Chapter  3  of  the  Copyright  Act 
to  meet  the  life-plus-70  term.  Although 
the  Committee  has  not  formerly  adopted 
the  position  of  life-plus-703,  there 
nonetheless  remains  the  real  possibility 
of  it  someday  becoming  the  Berne 
Convention  standard  especially  in  light 
of  the  recent  decision  by  the  European 
Community. 

4.  Copyright  Office  Study  and  Public 
Hearing 

Because  of  changes  in  the 
international  arena  and  the  extensive 


3  In  its  1992  Report  from  the  Second  Seesioa  of 
the  Committee  of  Experts  on  a  Possible  Protocol  to 
the  Berne  Convention,  the  Committee  noted  that 
there  was  considerable  discussion  and 
disagreement  over  a  life-plus-70  proposal.  Absent 
gene^  agreement,  the  proposal  has  been  postponed 
to  folure  meetings  of  the  Committea. 
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circulation  and  use  of  U.S.  cop)Tighted 
works  in  foreign  markets,  the  Copyright 
Office  is  studying  the  arguments  for  and 
against  an  expanded  term  of  protection 
in  om  copyright  laws.  In  order  to 
facilitate  tMs  endeavor,  the  Office 
annoimces  an  open  public  hearing  to 
address  the  implications  of  an  extension 
to  the  Copyright  Act’s  duration  of 
protection.  The  Copyright  Office  also 
requests  that  interested  parties  submit 
formal  written  comments  regarding 
extension  of  the  duration  of  copyright. 
Such  comments  should  address  issues 
related  to  changes  in  foreign  protection, 
such  as  the  effect  on  marketplace 
competition  and  U.S.  works  in  foreign 
markets,  as  well  as  issues  related  to 
domestic  protection.  In  order  to  better 
facilitate  discussion  during  the  open 
hearing,  comments  from  those  who 
intend  to  make  oral  presentations  at  the 
hearing  are  due  one  week  prior  to  the 
date  of  the  hearing. 

Dated:  July  26,1993. 

Ralph  Oman, 

Register  of  Copyrights. 

IFR  Doc.  93-18187  Filed  7-29-93;  8:45  am) 
BIWng  Coda:  141<MI7-F 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Not.  50-338, 50-339] 

Virginia  Electric  and  Power  Company 
North  Anna  Power  Station,  Units  1  and 
2,  Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  is  considering  issuance  of 
an  exemption  from  the  requirements  of 
10  CFR  part  50  appendix  E  to  Virginia 
Electric  and  Power  Company  (the 
licensee),  for  the  North  Anna  Power 
Station,  Units  No.  1  and  No.  2  (NA-1&2) 
located  in  Louisa  Cotmty,  Virginia. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  exemption  would  allow 
temporary  relief  from  the  requirements 
of  10  CFR  part  50,  Appendix  E,  Section 
IV.F.2.,  for  the  licensee  at  NA-1&2  to 
annually  exercise  its  emergency  plan. 
The  one-time  exemption  would  relieve 
the  licensee  from  the  requirement  to 
conduct  the  1993  NA-1&2  Emergency 
Plan  partial  participation  exercise 
which  is  presently  scheduled  for  August 

18, 1993. 

The  request  for  exemption  is  based  on 
the  implementation  of  the  licensee’s 
emergency  response  capability  during 
the  April  24, 1993  Alert  at  NA-2.  The 
licensee  states  that  the  implementation 


of  the  NA-1&2  and  Corporate 
emergency  plans,  along  with  the 
demonstration  of  the  response 
capability,  satisfy  the  requirements  for 
the  partial  participation  (small  scale] 
exercise  demonstration  as  specified  in 
the  North  Anna  Emergency  Plan. 

The  licensee  also  states  that  this 
response  demonstration  included 
involvement  of  the  cognizant  State  and 
local  jurisdictions  and  was  critiqued  by 
the  license  and  evaluated  by  the  Nuclear 
Re^latoiy  Commission  (NRC). 

As  the  implementation  of  the 
emergency  plan  was  demonstrated  and 
evaluated,  the  licensee  concludes  that 
the  adecmacy  of  the  emergency 
preparedness  program  implementation 
has  already  been  demonstrated  during 
the  year  1993. 

The  Need  for  the  Proposed  Action 
The  proposed  exemption  is  needed  in 
order  to  reduce  the  duplication  of  the 
demonstration  of  emergency  response 
elements.  The  license  states  that  the 
conduct  of  the  exercise  is  an 
unnecessary  use  of  Federal,  company. 
State  and  local  resources  that  would 
only  serve  to  reconfirm  the  established 
adequacy  of  the  plan  as  well  as  the 
company’s  capability  to  implement  the 
plan.  Performance  of  the  1993  NA-142 
Emergency  Plan  partial  participation 
exercise,  given  the  licensee’s  specific 
circumstances  and  performance  in  this 
area,  represents  an  imdue  regulatory 
burden  with  minimal  benefit  to  public 
safety. 

Environmental  Impacts  on  the  Proposed 
Action 

The  proposed  exemption  does  not 
involve  any  measurable  environmental 
impacts  since  the  exemption  deals  with 
the  exercise  of  the  licensee’s  emergency 
plan.  Plant  configuration  and  operations 
are  not  changed.  'The  requirements  for 
annual  testing  of  the  NA-1&2 
Emergency  Plan  in  a  partial 
participation  exercise  in  1993  were 
essentially  satisfied  based  on 
implementation  of  the  licensee’s 
emergency  response  during  the  April 
24, 1993  alert  at  NA-2.  Thus,  the 
proposed  exemption  would  not  affect 
the  probability  or  consequences  of  a 
potential  reactor  accident  and  would 
not  otherwise  affect  radiological  plant 
effluents.  Consequently,  the 
Commission  concludes  that  there  are  no 
significant  radiological  impacts 
associated  with  the  proposed 
exemption. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
exemption  only  involves  the  action  of 
emergency  plan  exercises.  It  does  not 
affect  nonradiological  plant  effluents 


and  there  are  no  other  nonradiological 
environmental  impacts  associated  with 
the  proposed  exemption. 

Alternatives  to  the  Proposed  Action 

Since  the  staff  has  concluded  that 
there  are  no  measurable  environmental 
impacts  associated  with  the  proposed 
exemption,  any  alternatives  with  equal 
or  greater  environmental  impact  need 
not  be  evaluated.  The  principal 
alternative  to  the  exemption  would  be  to 
require  strict  compliance  with  10  CFR 
part  50,  appendix  E,  section  IV.F.2.,  for 
the  licensee  at  NA-1&2  to  annually 
exercise  its  emergency  plan.  The  1993 
NA-1&2  Emergency  Plan  partial 
participation  exercise  would  take  place 
during  the  calendar  year. 

Alternative  Use  of  Resources 

This  exemption  from  the  scheduled 
partial  participation  exercise  on  August 

18, 1993,  would  allow  the  licensee. 

State,  local  agencies  and  NRC,  to 
reallocate  the  resources  that  are 
scheduled  to  support  the  exercise  to 
other  necessary  functions. 

Agencies  and  Persons  Consulted 

The  staff  consulted  with  the  State  of 
Virginia  regarding  the  environmental 
impact  of  the  proposed  action. 

Finding  of  No  Significant  Impact 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  would  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

For  further  details  with  respect  to  this 
action,  see  the  application  dated  June 

18, 1993,  which  is  available  for  public 
inspection  at  the  Commission’s  Public 
Document  Room,  The  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC 
20555,  and  at  the  local  public  document 
room  located  at  the  Alderman  Library, 
Special  Collections  Department, 
University  of  Virginia,  Charlottesville, 
Virginia  22903-2498. 

Dated  at  Rockville,  Maryland,  this  23rd  day 
of  July  1993. 

For  the  Nuclear  Regulatory  Commission. 
Bart  C.  Buckley, 

Acting  Director,  Project  Directorate  II-2, 
Division  of  Reactor  Projects — I/II,  Office  of 
Nuclear  Reactor  Regulation. 

[FR  Doc.  93-18201  Filed  7-29-93;  8:45  am] 
BILUNG  CODE  759(M>1-« 
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[Docket  No.  50-331] 

lo¥va  Electric  Light  ft  Power  Company; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  no  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
49  issued  to  Iowa  Electric  Light  and 
Power  Company  (lELP  or  the  licensee), 
for  operation  of  the  Duane  Arnold 
Energy  Center  (DAEC)  located  in  Linn 
Coxmty,  Iowa. 

The  proposed  amendment  would 
revise  the  Technical  Specifications  to 
increase  the  storage  capacity  of  the 
Spent  Fuel  Pool  to  a  maximum  of  3152 
fuel  assemblies,  including  storage 
capacity  for  323  fuel  assemblies  in  a 
proposed  rack  that  could  temporarily  be 
located  in  the  cask  loading  area  of  the 
cask  pit  during  full-core  offloading. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission’s 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission’s  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  whidi  is 
presented  below: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

In  the  course  of  the  analysis.  lELP  has 
considered  the  following  potential  accident 
scenarios: 

1.  A  spent  fuel  assembly  drop  in  the  spent 
fuel  pool  (SFP). 

2.  Loss  of  spent  fuel  pool  cooling  system 
flow. 

3.  A  seismic  event 

The  increased  storage  capacity  of  the  DAEC 
SFP  has  been  analyzed  for  the  existing  fuel 
handling  equipment  and  procedures,  SFP 
cooling  system,  and  seismic  events.  As  with 
the  existing  racks,  movement  of  a  spent  fuel 
cask  over  the  SFP  is  prevented  by  safety 
interlocks  and  limit  switches,  as  discussed  in 
the  DAEC  UFSAR  (Reference  Section 


9.1.4.4.5).  Additionally,  all  fuel  movements 
associate  with  this  modification  will  be 
accomplished  in  accordance  with  existing 
fuel  handling  procedures.  Consequently,  the 
probability  of  dropping  a  fuel  assembly  per 
individual  fuel  movement  is  not  increased. 
This  modification  will  also  necessitate 
movement  of  heavy  loads  within  the  SFP.  No 
heavy  loads  will  be  moved  directly  oyer 
irradiated  fuel.  The  DAEC  SFP  was  reracked 
once  before  in  1979  and  this  modification 
will  employ  similar  controls.  Thus,  the 
proposed  modification  does  not  increase  the 
probability  of  any  of  the  above  accidents. 

Sections  5  1.1,  5.1.2  and  5.1.6  of  NUREG- 
0612,  entitled  “Control  of  Heavy  Loads  at 
Nuclear  Power  Plants,"  provide  guidance  for 
heavy  load  handling  operations  pursuant  to 
a  spent  fuel  storage  rack  replacement.  Section 
5.1.2  provides  four  alternatives  for  assuring 
the  safe  handling  of  heavy  loads  during  a  foel 
storage  rack  replacement.  Alternative  (1)  of 
Section  5.1.2  provides  that  the  control  of 
heavy  loads  guidelines  can  be  satisfied  by 
establishing  that  the  potential  for  a  heavy 
load  drop  is  extremely  small,  as 
demonstrated  by  satisfaction  of  the  single- 
failure-proof  crane  guidelines.  The 
provisions  of  alternative  (1)  will  be  met 
during  implementation  of  the  subject 
activities. 

NUREG-0554,  entitled  "Single-Failure- 
Proof  Cranes  for  Nuclear  Power  Plants,’’ 
provides  guidance  for  the  design,  fobrication, 
installation  and  testing  of  new  cranes  that  are 
of  a  high  reliability  design.  For  operating 
plants,  NUREG-0612,  Appendix  C,  entitled 
“Modification  of  Existing  Cranes,”  provides 
guidelines  on  the  implementation  of 
NUREG-0554  at  operating  plants.  An 
evaluation  of  storage  rack  movements,  which 
will  be  accomplished  by  the  DAEC  Reactor 
Building  crane,  to  determine  conformance 
with  the  NUREG-0612,  Appendix  C 
guidelines  demonstrated  that  alternative  (1) 
above  is  satisfied,  i.e.,  the  probability  of  a 
drop  of  a  storage  rack  is  extremely  small.  As 
stated  in  the  DAEC  UFSAR,  the  Reactor 
Building  crane  has  a  rated  capacity  of  100 
tons,  which  incorporated  a  design  safety 
factor  of  five.  The  maximum  weight  of  any 
existing  or  replacement  storage  rack  and  its 
associated  handling  tool  is  12  tons. 

Therefore,  there  is  ample  safety  foctor  margin 
for  movements  of  the  storage  racks  by  the 
Reactor  Building  crane.  This  applies  to  non- 
redundant  load-bearing  components. 
Redimdant  special  lifting  devices,  which 
have  a  rated  capacity  sufficient  to  maintain 
the  safety  factors,  will  be  utilized  in  the 
movements  of  the  storage  racks.  As  per 
NUREG-0612,  Appendix  B,  the  substantial 
safety  factor  margin  ensures  that  the 
probability  of  a  load  drop  is  extremely  low. 

lELP  evaluated  the  consequences  of  a  spent 
fuel  assembly  drop  in  the  spent  fuel  pool  and 
found  that  the  criticality  acceptance 
criterion,  k-effective  is  less  than  or  equal  to 
0.95,  is  not  violated.  In  addition,  lELP  found 
that  there  was  no  significant  change  in  the 
radiological  consequences  of  a  fuel  assembly 
drop  from  the  previous  analysis.  lELP 
analyses  found  that  the  calculated  doses  are 
well  within  10  CFR  part  100  guidelines.  The 
results  of  an  analysis  show  that  a  dropped 
spent  fuel  assembly  on  the  racks  will  not 


distort  the  racks  to  the  extent  that  they  would 
not  perform  their  safety  function.  Thus,  the 
consequences  of  this  type  of  accident  are  not 
significantly  increased  from  the  previously 
evaluated  spent  fuel  assembly  drops. 

The  probability  and  consequences  of  a 
spent  foel  cask  (frop  will  not  be  affected  by 
the  replacement  of  the  racks.  During  the 
modification  phase  of  the  reracking  project, 
administrative  controls  governing  safe  load 
paths  will  supplant  the  Reactor  Building 
crane  interlock  and  limit  switches.  The  limit 
switches  represent  a  physical  limitation  on 
Reactor  Building  crane  travel  to  prevent 
heavy  load  movement  over  irradiated  foel. 

The  proposed  administrative  controls  will 
accomplish  the  same  objective  of  restricting 
movement  of  heavy  loads  to  safe  load  paths. 
Similar  controls  were  implemented  during 
the  previous  SFP  reracking  modification  in 
1979.  Upran  completion  of  the  rerack 
installation,  the  Reactor  Building  crane  safety 
interlock  and  limit  switch  functions  will  be 
restored. 

The  consequence  of  a  foel  handling 
accident  during  this  modification  has  been 
considered.  No  heavy  loads  will  be  carried 
directly  over  irradiated  foel.  In  addition,  no 
load  weighing  more  than  the  combined 
weight  of  a  foel  bundle  and  grapple 
(assumption  for  foel  handling  accident)  will 
be  carried  in  the  spent  foel  pool  area  until 
all  foel  in  the  pool  has  decayed  for  a 
minimum  of  three  months.  This  provides 
sufficient  time  for  decay  of  gaseous 
radionuclides  in  the  foel  (gap  activity)  such 
that  an  assumed  release  of  gases  from  damage 
to  all  stored  foel  assemblies  would  result  in 
a  potential  offsite  dose  less  than  10%  of  10 
CFR  part  100  limits.  Therefore,  the 
consequences  of  a  foel  handling  accident  are 
not  significantly  increased  frnm  previously 
evaluated  events. 

The  consequences  of  a  loss  of  spent  foel 
pool  cooling  system  flow  have  been 
evaluated  and  it  was  found  that  sufficient 
time  is  still  available  to  provide  an  alternate 
means  for  cooling  in  the  event  of  a  complete 
failure  of  the  cooling  system.  Thus,  the 
consequences  of  this  type  of  accident  are  not 
significantly  increased  frum  previously 
evaluated  loss  of  cooling  system  flow 
accidents. 

The  consequences  of  a  seismic  event  have 
been  evaluated.  The  new  racks  will  be 
designed  and  fabricated  to  meet  the 
requirements  of  applicable  portions  of  the 
NRG  Regulatory  Guides  and  published 
standards.  The  new  free-standing  racks  are 
designed,  as  are  the  existing  free-standing 
racks,  so  that  the  integrity  of  the  racks  and 
the  pool  structure  is  maintained  during  and 
after  a  seismic  event.  Thus,  the  consequences 
of  a  seismic  event  are  not  increased  from 
previously  evaluated  events. 

Therefore,  it  is  concluded  that  the 
proposed  amendment  to  replace  the  spent 
foel  racks  in  the  spent  foel  pool  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated? 

lELP  has  evaluated  the  proposed 
modification  in  accordance  with  the 


^0842 


Federal  Register  /  Vol.  58,  No.  145  /  Friday.  July  30,  1993  /  Notices 


guidance  of  the  NRC  Position  Paper  entitled 
“OT  Position  far  Revifnv  and  Acceptance  of 
Spent  Fuel  Storage  and  Handling 
Applications, "  appropriate  NRC  Regulatory 
Guides,  appropriate  NRC  Standard  Review 
Plans,  and  appropriate  industry  codes  and 
standards.  In  addition,  lELP  has  reviewed 
several  previous  NRC  Safety  Evaluation 
Reports  far  rerack  applications  similar  to  this 
proposed  modification. 

No  unproven  technology  will  be  utilized 
either  in  the  oHistruction  process  or  in  the 
analytical  techniques  necessary  to  justify  the 
planned  fuel  stor^  expansion.  In  fact,  the 
basic  reracking  technology  in  this  instance 
has  been  developed  and  demonstrated  in 
over  80  applications  for  fuel  pool  capacity 
increases  previously  approved  by  the  NRC 

Further,  lELP  reracked  the  SFP  previously. 
That  modification  was  accomplished 
following  similar  procedures.  This 
modification  will  not  introduce  any  new 
accidents  from  those  previously  analyzed. 

The  temporary  Installation  of  a  spent  fuel 
rack  in  the  cask  pit  will  only  be  done  if  the 
storage  is  necessary  to  support  full  core 
offloading.  If  this  rack  is  installed,  a  cask 
cannot  be  placed  in  the  cask  pit.  No  heavy 
loads  will  be  allowed  above  the  pit  with 
irradiated  fuel  stored  in  it.  Several  additional 
restrictions  will  be  implemented  if  this  rack 
is  to  be  utilized.  The  analysis  performed  for 
the  SFP  reracking  also  supports  temporary 
installation  of  a  rack  in  the  cask  pit.  The  cask 
pit  is  included  as  part  of  the  SFP  so  that  a 
cask  drop  in  the  water  would,  if  it  results  in 
local  failure  of  the  floor,  only  drain  the  cask 
pit.  Since  a  cask  will  not  be  allowed  in  the 
pit  with  the  temporary  fuel  rack  installed, 
there  is  no  possibility  fOT  an  accident 
involving  a  heavy  load  being  dropped  on 
irradiated  fuel,  or  pool  drainage  resulting  in 
uncovered  fuel. 

Based  upon  the  foregoing,  lELP  concludes 
that  the  proposed  reracking  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety? 

The  NRC  Staiff  Evaluation  Review  process 
has  established  that  the  issue  of  margin  of 
safety,  when  applied  to  a  reracking 
modification,  should  address  the  following 
areas: 

1.  Nuclear  criticality  considerations 

2.  Thermal-hydraulic  considerations 

3.  Mechanical,  material  and  structural 
considerations 

The  established  acceptance  criterion  for 
criticality  is  that  the  effective  neutron 
multiplication  factor  k-effective  in  spent  fuel 
pools  shall  be  less  than  or  equal  to  0.95, 
including  all  uncertainties,  under  all 
conditions.  This  margin  of  safety  has  been 
adhered  to  in  the  criticality  analysis  methods 
for  the  new  rack  design. 

The  methods  used  in  the  criticality 
analysis  conform  to  the  applicable  portions 
of  the  appropriate  NRC  guidance  and 
industry  codes,  standards,  and  specifications. 
The  acceptance  criteria  for  maintaining  fuel 
subcritical  in  the  SFP  is  met  if  k-effective  is 
always  less  than  0.95.  The  SFP  analysis  for 
this  rerack  modification  includes 
uncertainties  at  95%/95%  probability  and 


confidence  leveb,  therefore  the  proposed 
amendment  does  not  involve  a  significant 
reduction  in  the  margin  of  safety  for  nuclear 
criticality. 

Conservative  methods  were  used  to 
calculate  the  maximum  fuel  temperature  and 
the  increase  in  temperature  of  the  water  in 
the  spent  fuel  pool.  The  thermal-hydraulic 
evaluation  used  the  methods  previously 
employed  fOT  evaluations  of  the  present  spent 
fuel  racks  to  demonstrate  that  the 
temperature  margins  of  safety  are 
maintained.  The  proposed  modification  will 
increase  the  heat  load  in  the  spent  fuel  pool. 
The  evaluation  shows  that  the  existing  spent 
fuel  cooling  system  will  maintain  the  bulk 
pool  water  temperature  at  or  below  165*^. 
Thus  a  margin  of  safety  exists  such  that  the 
maximum  allowable  temperature  for  bulk 
boiling  is  ntrt  exceeded  for  the  calculated 
increase  in  pool  heat  load.  The  evaluation 
also  shows  that  maximum  local  water 
temperatures  along  the  hottest  fuel  assembly 
are  below  that  for  a  nucleate  boiling 
condition  to  exist.  Thus,  there  is  no 
significant  reduction  in  the  margin  of  safety 
for  spent  fuel  cooling  concerns. 

The  main  safety  function  of  the  spent  fuel 
pool  and  the  racks  is  to  maintain  the  spent 
fuel  assemblies  in  a  safe  configuration 
through  all  normal  or  abnormal  loadings. 
Abnormal  loadings  which  have  been 
considered  are  the  effect  of  an  earthquake, 
the  drop  of  a  spent  fuel  assembly,  or  the  drop 
of  any  other  heavy  object  in  the  pool.  The 
mechanical,  material,  and  structural  design 
of  the  new  spent  fuel  racks  is  in  accordance 
with  applicable  portions  of  NRC  Position 
Paper,  “OT  Position  for  Review  and 
Acceptance  of  Spent  Fuel  Storage  and 
Handling  Applications,”  dated  April  14, 

1978,  as  modified  January  18, 1979;  Standard 
Review  Plan  3.8.4;  and  other  applicable  NRC 
guidance  and  industry  codes.  The  rack 
materials  used  are  compatible  with  the  spent 
fuel  pool  and  the  spent  fuel  assemblies.  The 
structural  considerations  of  the  new  racks 
address  margins  of  safety  against  tilting  and 
deflection  or  movement,  sudi  that  the  racks 
do  not  impact  each  other  during  the 
postulated  seismic  events.  In  addition  the 
spent  fuel  assemblies  remain  intact  and  no 
criticality  concerns  exist  Thus  the  margins  of 
safety  are  not  significantly  reduced  by  the 
proposed  rerack. 

In  summation,  it  has  been  shown  that  the 
proposed  spent  fuel  storage  facility 
modifications  do  not: 

(1)  Involve  a  significant  increase  in  the 
prolrability  or  consequences  of  an  accident 
previously  evaluated;  or 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated;  or 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 


The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Wntten  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  P-223,  Phillips  Building,  7920 
Norfolk  Avenue,  Bethesda,  Maryland, 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washin^on,  DC  20555. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  August  30, 1993,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission’s  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings”  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission’s 
Public  Document  Room,  the  Gelman 
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Building,  2120  L  Street,  NW., 

Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  Cedar 
Rapids  Public  Library,  500  1st  Street, 
Cedar  Rapids,  Iowa  52401.  If  a  request 
for  a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 

an  appropriate  order. _ 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner’s  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  otner  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  &e  proceeding  on  the 
petitioner’s  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 


show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission’s  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-{800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  John  H.  Hannon: 
petitioner’s  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  Jack  Newman.  Esquire  and 
Kathleen  H.  Shea,  Esquire;  Newman  and 


Holtzinger,  1615  L  Street  NW., 
Washington,  DC  20036,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  emd/or  requests 
for  hearing  will  not  he  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

The  Commission  hereby  provides 
notice  that  this  is  a  proceeding  on  an 
application  for  a  license  amendment 
falling  within  the  scope  of  section  134 
of  the  Nuclear  Waste  Policy  Act  of  1982 
(NWPA),  42  U.S.C.  10154.  Under 
section  134  of  the  NWPA,  the 
Commission,  at  the  request  of  any  party 
to  the  proceeding,  must  use  hybrid 
hearing  procedures  with  respect  to  “any 
matter  which  the  Commission 
determines  to  be  in  controversy  among 
the  parties.”  The  hybrid  procedures  in 
section  134  provide  for  oral  argument 
on  matters  in  controversy,  proceeded  by 
discovery  under  the  Commission’s 
rules,  and  the  designation,  following 
argument,  of  only  those  factual  issues 
that  involve  a  genuine  and  substantial 
dispute,  together  with  any  remaining 
questions  of  law,  to  be  resolved  in  an 
adjudicatory  hearing.  Actual 
adjudicatory  hearings  are  to  be  held  on 
only  those  issues  found  to  meet  the 
criteria  of  section  134  and  set  for 
hearing  after  oral  argument. 

The  Commission’s  rules 
implementing  section  134  of  the  NWPA 
are  found  in  10  CFR  part  2.  subpart  K, 
“Hybrid  Hearing  Procedures  for 
Expansion  of  Spent  Nuclear  Fuel 
Storage  Capacity  at  Civilian  Nuclear 
Power  Reactors”  (published  at  50  FR 
41662  (October  15, 1985)).  Under  those 
rules,  any  party  to  the  proceeding  may 
invoke  the  hybrid  hearing  procedures  by 
filing  with  the  presiding  officer  a 
written  request  for  oral  argument  under 
10  CFR  2.1109.  To  be  timely,  the  request 
must  be  filled  within  ten  (10)  days  of  an 
order  granting  a  request  for  hearing  or 
petition  to  intervene.  (As  outlined 
above,  the  Commission’s  rules  in  10 
CFR  part  2,  subpart  G  continue  to 
govern  the  filing  of  request  for  a  hearing 
or  petitions  to  intervene,  as  well  as  the 
admission  of  contentions.  The  presiding 
officer  shall  grant  a  timely  request  for 
oral  argument).  The  presiding  officer 
may  grant  an  untimely  request  for  oral 
argument  only  upon  a  showing  of  good 
cause  by  the  requesting  party  for  the 
failure  to  file  on  time  and  after 
providing  the  other  parties  an 
opportunity  to  respond  to  the  untimely 
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request.  If  the  presiding  ofBcer  grants  a 
request  or  oral  argument,  any  hearing 
held  on  the  application  shall  be 
conducted  in  accordance  with  the 
hybrid  hearing  procedures.  In  essence, 
those  procedures  limit  the  time 
available  to  discovery  and  require  that 
an  oral  argument  be  held  to  determine 
whether  any  contentions  must  be 
resolved  in  an  adjudicatory  hearing.  If 
no  party  to  the  proceeding  requests  oral 
argument,  or  if  all  imtimely  requests  for 
oral  argument  are  denied,  then  the  usual 
procedures  in  10  CFR  part  2,  subpart  G 
apply. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  datM  March  26, 1993, 
which  is  available  for  public  inspection 
at  the  Commission’s  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW..  Washington,  DC  20555  and 
at  the  local  public  document  room 
located  at  the  Cedar  Rapids  Public 
Library,  500  1st  Street,  SE.,  Cedar 
Rapids,  Iowa  52401, 

Dated  at  Rockville,  Maryland,  this  26th  day 
of  July  1993. 

For  the  Nuclear  Regulatory  Commission. 

Jon  B.  Hopldoa, 

Acting  Director.  Project  Directorate  III-3, 
Division  of  Feactor  Projects— DI/IV/V,  Office 
of  Nuclear  Reactor  Regulation. 

[FR  Doc.  93-18202  Filed  7-29-93;  8;4S  am] 
BiLUNO  CODE  7SMM)1-M 

OFFICE  OF  PERSONNEL 
MANAGEMENT 

Federal  Salary  Council;  Meeting 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Notice  of  meeting. 

SUMMARY:  According  to  the  provisions  of 
section  10  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463),  notice 
is  hereby  given  that  the  twenty-fifth 
meeting  of  the  Federal  Salary  Council 
will  be  held  at  the  time  and  place 
shown  below.  The  agenda  for  the 
meeting  will  be  the  discussion  of  issues 
relating  to  the  new  locality-based 
comparability  payments  authorized  by 
the  Federal  Employees  Pay 
Comparability  Act  of  1990  (FEPCA).  The 
meeting  will  be  open. 

DATES:  August  31. 1993,  beginning  at  10 

a.m. 

ADDRESSES:  Office  of  Personnel 
Management,  1900  E  Street  NW.,  room 
7B09,  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ruth  O’Donnell,  Chief,  Salary  Systems 
Division,  Office  of  Personnel 
Management,  1900  E  Street,  NW.,  room 


6H31.  Washington,  DC  20415-0001. 
Telephone  number:  (202)  606-2838. 

For  the  President’s  Pay  Agent. 

Patricia  W.  LattiiBore, 

Acting  Depu  ty  Director. 

[FR  Doc  93-18091  Filed  7-29-93;  8:45  am] 
BMJJNQ  CODE 

PEACE  CORPS 

Information  CoUactlon  Requests  Under 
OMB  Review 

ACTION:  Notice. 

SUMMARY:  Pursuant  to  the  Paperwork 
Reduction  Act  of  1981  (44  U.S.C. 
chapter  35),  the  Peace  ^rps  has 
submitted  to  the  Office  of  Management 
and  Budget  a  request  to  approve  a 
Classroom  Speaker  Form  to  be  used  by 
the  World  Wise  Schools  program 
through  September  1996.  A  copy  of  the 
information  collection  may  be  obtained 
from  Sue  Aime  Athens,  Office  of  World 
Wise  Schools.  Peace  Corps,  1990  K  St. 
NW,  Washington  DC  20526.  Ms.  Athens 
may  be  called  at  (202)  606-3294. 
Comments  on  this  form  should  be 
addressed  to  Jeff  Hill,  Desk  Officer, 
Office  of  Management  and  Budget, 
Washington,  DC  20503. 

Information  Collection  Abstract 

Title:  Classroom  Speaker  Form. 
Frequency  of  collection:  Ongoing  per 
the  needs  of  educators. 

Need  for  and  Use  of  the  Information 

This  form  is  completed  voluntarily  by 
educators  throughout  the  country.  Once 
returned,  the  form  will  provide 
information  regarding  the  specific 
request  of  the  educator.  From  this, 
speakers  or  information  resources  will 
be  provided  from  a  willing  pool  of 
former  Peace  Corps  Volunteers.  The 
efiort  to  involve  ffie  returned  Peace 
Corps  Volunteer  is  an  effort  to  fulfill  the 
third  goal  of  Peace  Corps  as  required  by 
Congressional  legislation  and  to 
enhance  the  Office  of  World  Wise 
Schools  global  education  program. 
Participation  in  the  World  Wise  Schools 
program  is  voluntary. 

Description  of  Respondents 

All  parties  who  are  interested  ip  being 
assisted  by  former  Peace  Corps 
Volunteers.  These  include  educators 
and  librarians  throughout  public  and 
private  school  systems. 

Burden  on  the  Public 

a.  Annual  Reporting  Burden:  1,667 
hours. 

b.  Annual  Record  Keeping  Burden: 
520  hours. 


c.  Estimated  Maximum  Burden  per 
Response:  20  minutes. 

This  notice  is  issued  in  Washington,  DC  on 
July  20. 1993. 

Joan  Ambre, 

Acting  Associate  Director  for  Management. 

[FR  Doc.  93-18199  Filed  7-29-93;  8:45  am] 
BILUNO  CODE  SOSt-OI-M 

PENSION  BENEFIT  GUARANTY 
CORPORATION 

Request  for  Extension  of  Approval 
Under  the  Paperwork  Reduction  Act  of 
Collection  of  Information  No.  1212- 
0030 

AGENCY:  Pension  Benefit  Guaranty 
Corporation. 

ACTION:  Notice  of  request  for  extension 
of  OMB  approval. 

SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation  has  requested  extension  of 
approval  by  the  Office  of  Management 
and  Budget  tmder  the  Paperwork 
Reduction  Act  for  a  currently  approved 
collection  of  information.  The  collection 
of  information  has  not  been  materially 
modified.  OMB’s  current  approval  of 
this  collection  of  information,  under 
OMB  control  number  1212-0030, 
expires  on  September  30, 1993.  Tie 
collection  of  information,  which  is  not 
contained  in  a  regulation,  is  a  survey  of 
insurance  company  rates  for  pricing 
annuity  contracts  ffiat  is  conducted 
under  the  auspices  of  the  American 
Coimcil  of  Life  Insurance. 

ADDRESSES:  All  written  comments  (at 
least  three  copies)  should  be  addressed 
to:  Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1212- 
0030),  Washington.  DC  20503.  The 
request  for  extension  will  be  available 
for  public  inspection  at  the  PBGC 
Communications  and  Public  Affairs 
Department,  suite  7100,  2020  K  Street 
NW.,  Washington,  DC  20006,  between 
the  hours  of  9  a.m.  and  4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  C.  Mtirphy,  Attorney,  Office  of 
the  General  Coxmsel  (22500),  Pension 
Benefit  Guaranty  Corporation,  2020  K 
Street  NW.,  Washington,  DC  20006, 
202-778-8850  (202-778-1958  for  TTY 
and  TDD). 

SUPPLEMENTARY  INFORMATION:  The  title 
of  the  collection  of  information  for 
which  extension  of  approval  is 
requested  is:  Survey  of  Nonparticipating 
Single  Premium  Group  Annuity  Rates. 

The  Pension  Benefit  Guaranty 
Corporation  (PBGC)  has  promulgated 
regulations  prescribing  actuarial 
valuation  methods  and  assumptions  to 
be  used  in  determining  the  actuarial 


Federal  Register  /  Vol.  58,  No.  145  /  Friday,  July  30,  1993  /  Notices 


40845 


present  value  of  benefits  under  single¬ 
employer  plans  that  terminate  (29  CFR 
part  2619)  £md  under  multiemployer 
plans  that  imdergo  a  mass  withdrawal  of 
contributing  employers  (29  CFR  part 
2676).  The  PBGC  calculates  interest 
rates  under  those  regulations  each 
month.  In  order  that  the  rates  may 
reflect  current  conditions  in  the 
investment  and  annuity  markets,  the 
PBGC  gathers  data  from  those  markets 
that  are  used  in  setting  the  rates.  The 
Survey  of  Nonparticipating  Single 
Premium  (koup  Annuity  Rates  is 
needed  to  give  the  PBGC  information 
about  the  annuity  market  so  that  its 
rates  will  reflect  conditions  in  that 
market.  The  information  gathered 
through  the  survey  is  used  by  the  PBGC 
in  determining  those  rates. 

The  survey  is  directed  at  insurance 
companies  that  have  volunteered  to 
participate,  most  or  all  of  which  are 
membm  of  the  American  Coimcil  of 
Life  Insmance  (ACLI).  The  survey  is 
conducted  quarterly.  The  PBGC 
estimates  that  the  total  annual  burden  of 
responding  to  the  survey  is  72  hours. 

Issued  at  Washington,  DC,  this  23rd  day  of 
July  1993. 

Martin  Slate, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc.  93-18209  Filed  7-29-93;  8:45  am] 
BtLUNG  CODE  7r0S-«l-M 


DEPARTMENT  OF  STATE 
[Public  Notice  1843] 

Preparatory  Meeting  for  U.S. 
Participatim  bi  tntemational 
Telecommunication  Union  Wwid 
Telecommunication  Oevelopmant 
Conference  (¥rrDC);  Meeting 

The  Department  of  State/QP 
announces  that  the  initial  meeting  of 
government  officials  and  private  sector 
representatives  preparing  lor  U.S. 
participation  in  the  International 
Telecommunication  Union  (ITU)  World 
Telecommunication  Development 
Conference  (WTDC)  will  be  held  on 
Friday,  August  20, 1993.  from  2  to  4 
p.m.  in  room  3519.  Department  of  State, 
2201  'XI*’  &reet.  NW.,  Washington,  DQ 

The  WTDC  is  scheduled  far  Mar^ 
21-29. 1994,  in  Buenos  Aires.  The  U.S. 
will  be  pre{mring  proposals  addressing 
the  principuri  topics  fm  consideration  by 
the  ConlBsence  sudi  as: 

1.  Development  Policies — 
Organization  and  management  of 
telecommunicaticHis — ^Regulatory  and 
structural  issues. 

2.  Investment  strategies  and 
mobilization  of  resources  lor 


telecommunication  development 
worldwide. 

3.  Harmonization  of 

telecommunication  networks,  including, 
among  others, 

•  Measures  to  enhance  the 
participation  of  developing  countries  in 
the  activities  of  the  standardization  and 
radiocommunication  sectors; 

•  Use  of  the  radio  spectrum  and  the 
geostationary  satellite  oibit; 

•  New  tedmologies  and  applications; 

•  Industrialization,  including  transfer 
of  technology. 

4.  Development  and  management  of 
human  resources — ^telecommunication 
management. 

5.  Special  programs  for  the  Least 
Developed  Countries  (LDCs). 

The  purpose  of  this  initial  meeting 
will  be  to  review  the  Conference  agenda 
and  to  establish  a  process  for  preparing 
U.S.  positions. 

Mr.  Richard  C.  Beaird,  Acting  U.S. 
Coordinate  and  Efirector  of  the  Biu^u 
of  International  Commimications  and 
Information  Policy,  U.S.  Department  of 
Stale,  will  chair  the  meeting. 

Members  of  the  general  public  may 
attend  the  meeting  and  pa^dpate  in 
the  preparations  for  the  Conference, 
subject  to  instructions  of  the 
Chairperson.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  that  regard,  entrance  to  the 
Department  of  State  building  is 
controlled,  and  individual  passes  are 
required  lor  each  attendee. 

Arrangements  must  be  made  in  advance 
of  the  meeting. 

Prior  to  the  meeting,  persons  who 
plan  to  attend  should  so  advise  the 
office  of  Ms.  Doreen  F.  McGirr.  QP, 
Room  6317,  Department  of  State, 
Washington,  DC  20520;  telephone  (202) 
647-5220,  FAX  (202)  647-0158.  They 
must  provide  their  name,  tide,  company 
name,  sodal  security  number,  and  ^te 
of  birth.  All  attendees  must  use  the  "C* 
Street  entrance  to  the  building. 

Dated;  July  26. 1993. 

Doreen  F.  MoGirr, 

Senior  Counselor,  Bureau  of  international 
Communicaitions  and  Information  PPlicy. 

[FR  Doc.  93-18194  Filed  7-29-93;  8:45  am] 
BIUJNQ  CODE  <ritMS-M 

Bureau  of  PolKIcal-MWtary  Affairs 
[Public  Notice  1844] 

Policy  on  Munitions  Export  Ucansea  to 
Nigeria 

AGENCY:  Bureau  of  Politicai-Miiitary 
Affairs.  Department  of  State. 

ACTION:  Public  notice. 


SUMMARY:  Notice  is  hereby  given  that, 
until  further  notice,  all  license 
applications  and  other  approvals  to 
export  or  otherwise  transfer  commerdal  ■ 
defense  articles  or  defense  services  to 
Nigeria  are  being  reviewed  on  a  more 
highly  scrutinized  case-by-case  basis 
with  a  presumption  of  denial.  This 
action  is  being  taken  pursuant  to 
Sections  2,  38,  and  42  of  the  Arms 
Export  Control  Act. 

EFreCTIVE  DATE:  July  30, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dean  Rogers,  Office  of  Defense  Trade 
Policy,  Bureau  of  Political-Military 
Affairs,  Department  of  State  (202-647- 
4231). 

SUPPLEMENTARY  INFORMATION:  Effective 
immediately,  it  is  the  policy  of  the  U.S. 
Government  to  review  all  license 
applications  and  other  approvals  to 
export  or  otherwise  transfer  commercial 
defense  articles  and  defense  services  to 
Nigeria  with  a  presumption  of  denial. 
This  action  is  being  taken  in  response  to 
the  Nigerian  military  regime’s 
continuing  refusal  to  allow  an  orderly 
and  timely  transition  to  unhindered 
elected  civilian  government. 

The  licenses  and  approvals  that  are 
affected  include  any  manufacturing 
licenses,  technical  assistance 
agreements,  technical  data,  and 
commercial  military  exports  of  any  kind 
involving  Nigeria  subject  to  the  Arms 
Export  Contri^  Act.  This  action  also 
precludes  the  use  in  connection  with 
Nigeria  of  any  exemptions  from 
licensing  or  other  approval 
requirements  included  in  the 
International  Traffic  in  Anns 
Regulations  (ITAR)  (22  CFR  parts  120- 
130). 

This  action  has  been  taken  pursuant 
to  Sections  2,  38,  and  42  of  the  Arms 
Export  Control  Act  (22  U.S.C  2752, 
2778,  and  2791)  and  §  126.7  of  the  ITAR 
in  furtherance  of  the  foreign  policy  of 
the  United  States.  In  accordance  with 
126.3  and  126.7  of  the  ITAR,  afSacted 
persons  desiring  review  of  this  policy 
with  regard  to  a  particular  export  may 
petition  the  Director,  Office  of  Defense 
Trade  Controls.  Exceptions  to  this 
policy  vrill  be  considered  on  a  case-by¬ 
case  basis. 

Dated:  July  23, 1993. 

Robert  L.  GaUucci, 

Assistard  Secretary,  Bureau  of  Political- 
Military  Affairs.  Department  of  State. 

(FR  Doc.  93-18195  Filed  7-29-93;  8:45  am] 
BILUNO  CODE  4710-2S-M 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms,  end  Recordkeeping 
Requirements 

AGENCY:  Office  of  the  Secretary,  DOT. 
ACTION:  Notice. 

SUMMARY:  This  notice  lists  those  forms, 
reports,  and  recordkeeping  requirements 
imposed  upon  the  public  which  were 
transmitted  by  the  Department  of 
Transportation  to  the  Office  of 
Management  and  Budget  (0MB)  for  its 
approval  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 

Chapter  35). 

DATES:  July  22,  1993. 

ADDRESSES:  Written  comments  on  the 
DOT  information  collection  requests 
should  be  forwarded,  as  quickly  as 
possible,  to  Edward  Clarke,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  room  3228, 
Washington,  DC  20503,  (202)  395-7340. 
If  you  anticipate  submitting  substantive 
comments,  but  find  that  more  than  10 
days  from  the  date  of  publication  are 
needed  to  prepare  them,  please  notify 
the  0MB  official  of  your  intent 
immediately. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  DOT  information 
collection  requests  submitted  to  OMB 
may  be  obtained  from  Susan  Pickrel  or 
Annette  Wilson,  Information 
Management  Division,  M-34,  Office  of 
the  Secretary  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  (202)  366-4735. 

SUPPLEMENTARY  INFORMATION:  Section 
3507  of  title  44  of  the  United  States 
Code,  as  adopted  by  the  Paperwork 
Reduction  Act  of  1980,  requires  that 
agencies  prepare  a  notice  for  publication 
in  the  Federal  Register,  listing  those 
information  collection  requests 
submitted  to  OMB  for  approval  or 
renewal  under  that  Act.  OMB  reviews 
and  approves  agency  submissions  in 
accordance  with  criteria  set  forth  in  that 
Act.  In  carrying  out  its  responsibilities, 
OMB  also  considers  public  comments 
on  the  proposed  forms  and  the  reporting 
and  recordkeeping  requirements.  OMB 
approval  of  an  information  collection 
requirement  must  be  renewed  at  least 
once  every  three  years. 

Items  Submitted  to  OMB  for  Review 

The  following  information  collection 
requests  were  submitted  to  OMB  on  July 
22, 1993: 

DOT  No:  3782. 

OMB  No:  2120-0009. 


Administration:  Federal  Aviation 
Administration. 

Title:  Pilot  Schools — FAR  Part  141. 

Need  for  Information:  The 
information  is  needed  to  certify  pilot 
schools  and  insure  that  minimum 
acceptable  training  standards  are  met. 

Proposed  Use  of  Information:  The 
information  will  be  used  to  assure 
continuing  compliance  with  Part  141, 
renewal  of  certificates  every  24  months, 
and  for  any  amendments  to  pilot  school 
certificates. 

Frequency:  On  occasion. 

Burden  Estimate:  46,674  hours. 

Respondents:  Businesses/pilot 
schools. 

Form(s):  FAA  Form  8420-8. 

Average  Burden  Hours  Per  Response: 

4  hours  and  12  minutes  reporting;  50 
hours  recordkeeping. 

DOT  No:  3783. 

OMB  No:  2115-0507. 

Administration:  U.S.  Coast  Guard. 

Title:  Cargo  Pump  System  Test. 

Need  for  Information:  This 
information  is  needed  to  ensure  that 
waterfi-ont  facility  cargo  pump  systems 
are  in  compliance  with  the  testing 
requirements  of  the  Ports  and 
Waterways  Safety  Act  of  1972. 

Proposed  Use  of  Information:  This 
information  will  be  used  to  determine 
that  testing  has  been  done  at  each 
facility  and  that  a  record  of  the  results 
have  been  made. 

Frequency.  On  occasion. 

Burden  Estimate:  1,403  hours. 

Respondents:  Owners  or  operators  of 
waterfront  facilities. 

Form(s):  None, 

Average  Burden  Hours  Per  Response: 

8  hours  and  15  minutes  recordkeeping. 

DOT  No:  3784. 

OMB  No:  2115-0143. 

Administration:  U.S.  Coast  Guard. 

Title:  Records  Relating  to  Citizenship 
of  Personnel  on  Units  Engaged  in  Outer 
Continental  Shelf  (OCS)  Activities. 

Need  for  Information:  This 
information  collection  is  needed  to 
ensure  compliance  with  statutory 
mandates  to  man  or  crew  OCS  facilities 
with  U.S.  citizens  or  permanent  resident 
aliens. 

Proposed  Use  of  Information:  This 
information  will  be  used  to  ascertain  the 
citizenship  of  personnel  employed  on 
the  OCS.  This  requirement  is  used  in 
conjunction  with  the  commercial  vessel 
safety  program. 

Frequency.  On  occasion. 

Burden  Estimate:  1,510  hours. 

Respondents:  Employers  of  personnel, 
and  the  employees  engaged  in 
exploration,  development  and 
production  or  resources  on  the  OCS. 

Form(s):  None. 


Average  Burden  Hours  Per  Response: 

3  minutes  reporting;  34  minutes 
recordkeeping. 

DOT  No:  3785. 

OMB  No:  2115-0050. 

Administration:  U.S.  Coast  Guard. 

Title:  Bridge  Permit  Application 
Guide. 

Need  for  Information:  This 
information  collection  is  needed  to 
evaluate  plans  to  construct  bridges  or 
causeways  over  navigable  waters  of  the 
United  States. 

Proposed  Use  of  Information:  Coast 
Guard  will  use  this  information  to 
evaluate  the  effect  a  bridge  project  will 
have  on  navigation  and  the 
environment. 

Frequency.  On  occasion. 

Burden  Estimate:  5,600  hours. 

Respondents:  Bridge  permit 
applicants. 

Form(s):  None. 

Average  Burden  Hours  Per  Response: 
40  hours  reporting. 

DOT  No:  3786. 

OMB  No:  New. 

Administration:  U.S.  Coast  Guard. 

Title:  Recordkeeping  of  Refuse 
Discharges  from  Ships. 

Need  for  Information:  This 
information  collection  is  needed  by  the 
Coast  Guard  to  evaluate  the  waste 
handling  practices  of  the  maritime 
community  and  to  determine  the  level 
of  compliance  with  MARPOL  73/78 
Annex  V. 

Proposed  Use  of  Information:  Coast 
Guard  will  use  this  information 
collection  to:  (1)  Determine  how  ship- 
generated  waste  is  being  handled;  (2) 
enforce  MARPOL  73/78  Annex  V;  and 
(3)  provide  research  material  in 
evaluating  the  regulatory  program. 

Frequency.  On  occasion. 

Burden  Estimate:  169,372  hours. 

Respondents:  Masters  or  persons  in 
charge  of  oceangoing  vessels. 

Form(s):  None. 

Average  Burden  Hours  Per  Response: 
7  hours  and  42  minutes  recordkeeping. 

DOT  No:  3787. 

OMB  No:  2115-0042. 

Administration:  U.S.  Coast  Guard. 

Title:  Certificate  of  Discharge  to 
Merchant  Mariners. 

Need  for  Information:  This 
information  collection  is  needed  to 
provide  merchant  mariners  with 
evidence  of  their  sea  service,  determine 
eligibility  of  various  union  benefits  and 
to  develop  maritime  sea  service 
statistics  for  the  Federal  Government. 

Proposed  Use  of  Information:  Coast 
Guard  will  use  this  information 
collection  to  establish  sea  service  time 
and  to  determine  qualifications  of 
merchant  mariners  in  issuing  or 
upgrading  their  documents. 
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Frequency.  On  occasion. 

Burden  Estimate:  2,340  hours. 

Respondents:  M«rchant  mariners. 

Form(s):  CG-718A. 

Average  Burden  Hours  Per  Response: 

3  minutes  reporting. 

DOT  No:  3788. 

OMBNo  :  2115-0111. 

Administration:  U.S.  Coast  Guard. 

Title:  Course  Approvals  for  Merchant 

Marine  Training  Schools. 

Need  for  Information:  This 
information  collection  is  needed  to 
ensure  that  training  schools  desiring  to 
have  a  course  approved  by  the  Coast 
Guard  are  in  compliance  with  the 
statutory  requirements. 

Proposed  Use  of  Information:  Coast 
Guard  will  use  this  information  to 
determine  if  approved  training  received 
by  mariners  can  be  substituted  for 
required  sea  service. 

Frequency:  Every  5  years. 

Burden  Estimate:  3,460  hours. 

Respondents:  Merchant  Marine 
Training  Schools. 

Form{s):  None. 

Average  Burden  Hours  Per  Response: 

4  hours  reporting;  42  hours 
recordkeeping. 

DOT  No:  3789. 

OMB  No:  New. 

Administration:  Federal  Highway 
Administration. 

Title:  Transportation  of  Hazardous 
Materials;  Highway  Routing. 

Need  for  Information:  The 
information  is  needed  by  FHWA  to  meet 
the  requirements  mandated  by  the 
Hazardous  Materials  Transportation  Act 
of  1975,  as  amended  by  the  Hazardous 
Materials  Uniform  Safety  Act  of  1990,  to 
provide  Federal  standards  for  States  and 
Indian  tribes  if  they  establish,  maintain 
or  enforce  non-radioactive  hazardous 
materials  highway  routing  designations. 

Proposed  Use  of  Information:  The 
information  will  ^  used  by  FHWA  to 
maintain  a  database  of  highway  routing 
designations  and  to  publish  this 
information  annually  in  the  Federal 
Register  so  carriers  of  placarded  non¬ 
radioactive  hazardous  materials  will 
have  knowledge  of  the  restrictions, 

Frequency:  Annually. 

Burden  Estimate:  63  hours. 

Respondents:  State  highway  agencies. 

Form(s}:  None. 

Average  Burden  Hours  Per  Response: 
15  minutes  reporting. 

DOT  No:  3790. 

OMB  No:  2115-0086. 

Administration:  U.S.  Coast  Guard. 

Title:  Application  for  Tonnage 
Measurement  of  Vessels. 

Need  for  Information:  This 
information  collection  is  needed  to 
ensure  that  tonnage  measurements  are 


taken  on  vessels  before  they  are 
documented  or  recorded  u^er  the  laws 
of  the  United  States.  Tonnage 
measurements  are  also  needed  to 
determine  the  application  of  U.S.  laws 
required  for  each  vessel. 

Proposed  Use  of  Information:  This 
information  oolle^ion  will  be  used  to 
establish  vessel  register  dimensions  and 
tonnages.  Tonnages  are  also  used  as  a 
basis  for  vessel  taxes,  licensing, 
inspections,  safety  requirements  and 
operating  fees. 

Frequency:  Once  (unless  the  vessel  is 
altered). 

Burden  Estimate:  20,620  hours. 

Respondents:  Vessel  owners. 

Formfs):  CG-5397. 

Average  Burden  Hours  Per  Response: 

2  hours  tmd  11  minutes  reporting. 

DOT  No:  3791. 

OMB  No:  2105-0009. 

Administration:  Office  of  the 
Secretary. 

Title:  Advisory  Committee  Candidate 
Biographical  Information  Request. 

Need  for  Information:  In  accordance 
with  the  Federal  Advisory  Committee 
Act  (P.L.  92-463),  the  information  is 
needed  to  prepare  an  annual  report  on 
the  membership  of  each  committee  as 
part  of  the  President’s  Report  to  the 
Congress  on  Federal  Advisory 
Committees. 

Proposed  Use  of  Information:  The 
information  will  be  used  to  determine  if 
prospective  members  fit  statutory  and 
other  requirements  for  balance  and 
represent  particular  int««st  groups  <x 
affected  parties. 

Frequency:  Once  per  candidate  for  a 
two  or  three-year  term. 

Burden  Estimate:  35  hours. 

Respondents:  Individuals  being 
considered  for  appointment  to  E)OT 
advisory  committees. 

FoimfsJ:  DOT  1120.1. 

Average  Burden  Hours  Per  Response: 
15  minutes  reporting;  1  hour 
recordkeeping. 

DOT  No:  3792. 

OMB  No:  New. 

Administration:  Federal  Aviation 
Administration . 

Title:  Kansas  City  Center  Customer 
Satisfaction  Questionnaire. 

Need  for  Information:  As  part  of  Total 
Quality  Management,  the  Kansas  City 
Air  Route  Traffic  Control  Center 
(ARTCC)  wants  to  have  contact  with 
their  customers  to  assure  that 
customers’  needs  are  being  met  and  that 
service  is  improved. 

Proposed  Use  of  Information:  This 
information  will  be  used  by  the  facility 
to  solve  problems  and  to  generally 
improve  service  to  the  public.  Pr^lems 
that  cannot  be  solved  at  the  facility  level 
will  be  escalated  to  the  r^onal  leveL 


Frequency:  Annually. 

Burden  Estimate:  25  hours. 

Respondents:  Users  of  the  Kansas  Qty 
ARTCC. 

Form(s):  ZKC  Form  7010-1. 

Average  Burden  Hours  Per  Response: 
15  minutes  reporting. 

DOT  No:  3793. 

OMB  No:  New. 

Administration:  Federal  Aviation 
Administration. 

Title:  Airworthiness  Standards; 
Occupant  Protection  Standards  for 
Commuter  Categoiy  Airplanes. 

Need  for  Information:  The 
information  is  needed  to  check  for 
compliance  of  seat  flammability. 

Proposed  Use  of  InformatiomThe 
information  collected  will  be  a  record  of 
the  test  results  on  seat  cushion 
flammability.  The  tests  will  be 
performed  by  manufacturers  of  seat 
cushions  and  will  become  a  part  of  the 
type  certification  basis  for  the  airplane. 

Frequency:  On  occasion. 

Burden  Estimate:  2.5  hours. 

Respondents:  Businesses  (airplane 
seat  manufacturers). 

Formfs):  None. 

Average  Burden  Hours  Per  Response: 
30  minutes  reporting. 

DOT  No:  3794. 

OMB  No:  2120-0536. 

Administration:  Federal  Aviation 
Administration.  > 

Title:  Security  Programs  for  Foreign 
Air  Carriers. 

Need  for  Information:  Section 
129.25(e)(1)  requires  each  foreign  air 
carrier  landing  or  taking  off  in  the 
United  States  to  submit  a  security 
program  for  the  Administrator’s 
acceptance  to  ensure  adequate  security 
measures  are  being  implemented  by 
those  foreign  air  carriers. 

Proposed  Use  of  Information:  The 
written  security  programs  of  the  foreign 
air  carriers  will  be  used  by  the 
Administrator  to  ensure  that  adequate 
security  measures  are  being 
implemented  by  foreign  air  carriers  with 
respect  to  operations  to,  within,  and 
from  the  United  States. 

Frequency:  One  time. 

Burden  Estimate:  25,280  hours. 

Responctents:  Foreign  air  carriers/ 
governments. 

Formfs):  None. 

Average  Burden  Hours  Per  Response: 
160  hours  reporting. 

DOT  No:  3795. 

OMB  No:  2132-0547. 

Administration:  Federal  Transit 
Administration. 

Title:  Section  11(a)  University 
Research  and  Training  Program. 

Need  for  Information:  Information  is 
needed  to  determine  the  eligibility  of 
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grant  applicants  and  to  assure  that  all 
FTA  and  Federal  requirements  are  met. 

Proposed  Use  of  Information:  The 
information  will  ^  used  for  certain 
research  purposes  that  address  specific 
public  transportation  problems  and 
policy  issues. 

Frequency:  Annually,  quarterly. 

Burden  Estimate:  4,727  ho;irs. 

Respondents:  Federal  agencies  or 
employees,  non-profit  institutions. 

FoTm(s):  None. 

Average  Burden  Hours  Per  Response: 
39  hours  and  24  minutes  reporting. 

DOT  No:  3796. 

0MB  No:  2132-0546. 

Administration:  Federal  Transit 
Administration. 

Title:  Section  6  of  the  Federal  Transit 
Act.  as  amended. 

Need  for  Information:  The 
information  is  needed  as  part  of  the 
application  for  grants  and  cooperative 
agreements  and  as  a  project 
management  tool. 

Proposed  Use  of  Information:  The 
purpose  of  the  data  is  to  assist  FTA  in 
providing  technical  assistance  to 
improve  mass  transportation  (facilities, 
equipment,  etc.)  and  to  assist  State  or 
local  governments,  and  transit  and 
planning  agencies  in  such 
improvements. 

Frequency:  Quarterly,  semi-annually, 
annually.  ^ 

Burden  Estimate:  31,240  hours. 

Respondents:  State  or  local 
governments,  businesses  or  other  for- 
profit  and  non-profit  organizations. 

Form(s):  SF-424. 

Average  Burden  Hours  Per  Response: 
11  hoius  and  24  minutes  reporting. 

DOT  No:  3797. 

OMB  No:  2132-0551. 

Administration:  Federal  Transit 
Administration. 

Title:  Section  10  Managerial  Training 
Program. 

Need  for  Information:  Collection  is 
necessary  to  assist  the  Federal 
Government  in  providing  important 
training  programs  for  the  transit 
industry. 

Proposed  Use  of  Information  : 
Information  will  ^  used  to  determine 
the  eligibility  of  grant  applicants,  assure 
that  FTA/Federal  requirements  are  met, 
and  to  collect  data  on  the  number  of 
transit  employees  trained  and  the  cost 
effectiveness  of  the  training  grant 
program. 

Frequency:  Annually,  semi-annually, 
quarterly. 

Burden  Estimate:  1,412  hours 

Respondents:  State  or  local 
governments,  businesses  or  other  for- 
profit,  and  non-profit  institutions. 

Form(s):  None. 


Average  Burden  Hours  Per  Response: 

3  hours  and  36  minutes  reporting. 

DOT  No:  3796. 

OMB  No:  2127-0512. 

Administration:  National  Highway 
Traffic  Safety  Administration. 

Title:  Consolidated  Labeling 
Requirements  for  Motor  Vehicles 
(except  VIN  numbers),  49  CFR  571.105, 
205,  209  and  Part  567. 

Need  for  Information:  The 
information  is  necessary  because  motor 
vehicles  and  motor  vehicle  equipment 
must  be  properly  labeled  to  provide  for 
safe  operation  by  users,  and  to  ensure 
prompt  identification  of  such 
equipment  in  the  event  of  safety-related 
defects. 

Proposed  Use  of  Information  :  The 
information  is  used  to  ensure  the  proper 
handling  of  equipment,  to  certify 
compliance  with  applicable  safety 
requirements,  and  to  determine  product 
liability. 

Frequency:  On  occasion. 

Burden  Estimate:  71,095  hours. 

Respondents:  Manufacturers. 

Form(s):  None. 

Average  Burden  Hours  Per  Response: 

3  minutes  reporting. 

DOT  No:  3799. 

OMB  No:  2127-0038. 

Administration:  National  Highway 
Traffic  Safety  Administration. 

Title:  Assigning  DOT  Code  Numbers 
to  Glazing  Materials. 

Need  for  Information:  Federal  Motor 
Vehicle  Safety  Standard  No.  205 
requires  all  automotive  glazing  materials 
to  be  certified  by  affixing  a  DOT  Code 
Number  on  each  piece  of  glazing 
material  manufactured.  The  DOT  Code 
is  assigned  by  NHTSA. 

Proposed  Use  of  Information:  The 
information  is  used  to  identify  the 
manufacturer  if  a  defect  is  found  in  the 
glazing  material. 

Frequency:  On  occasion. 

Burden  Estimate:  11  hours. 

Respondents:  Manufacturers  of 
Glazing  Materials. 

Form(s):  None. 

Average  Burden  Hours  Per  Response: 
30  minutes  reporting. 

DOT  No:  3800. 

OMB  No:  2133-0015. 

Administration:  Maritime 
Administration. 

Title:  Trustee’s  Supplemental 
Certification. 

Need  for  Information:  The  Shipping 
Act  of  1916,  as  amended,  requires  the 
approved  of  banks  and  trust  companies 
to  act  as  Trustees  under  certain  ship 
financing  trusts  and  provides  a 
procedure  for  assuring  the  validity  and 
preferred  status  of  certain  mortgages  on 
U.S.-flag  vessels.  The  approved  bank  or 


trust  company  is  required  to  furnish  its 
supplemental  certification  every  five 
years  in  order  to  remain  on  the  roster  of 
Approved  Trustees. 

Proposed  Use  of  Information:  The 
information  will  be  used  by  the 
Maritime  Administration  to  determine 
whether  the  bank  or  trust  company 
continues  to  qualify  financially  to  act  as 
Trustee  under  ship  financing 
guarantees. 

Frequency:  Every  five  years,  or  when 
requested  for  ship  financing  closings. 

Burden  Estimate:  49  hours. 

Respondents:  Banks,  Trust 
Companies. 

Form(s):  MA-580. 

Average  Burden  Hours  Per  Response: 
45  minutes  reporting. 

DOT  No:  3801. 

OMB  No:  2125-0028. 

Administration:  Federal  Highway 
Administration. 

Title:  Highway  Performance 
Monitoring  System. 

Need  for  Information:  The 
information  is  needed  by  the  FHWA  to 
evaluate  the  effectiveness  of  Federal-aid 
highway  safety  programs  and  future 
highway  needs. 

Proposed  Use  of  Information:  The 
information  will  be  used  to  plan,  design 
and  administer  safe  and  efficient 
transportation  systems;  to  develop  and 
implement  legislation;  to  prepare 
reports;  and  to  respond  to  inquiries, 
including  those  of  the  Congress. 

Frequency:  Annually. 

Burden  Estimate:  111,013  hours. 

Respondents:  State  highway  agencies. 

Form(s):  None. 

Average  Burden  Hours  Per  Response: 
1,982  hours  reporting. 

DOT  No:  3802. 

OMB  No:  2133-0508. 

Administration:  Maritime 
Administration. 

Title:  Claims  Ageunst  the  Maritime 
Administration  Under  the  Federal  Tort 
Claims  Act. 

Need  for  Information:  The 
information  is  necessary  to  process  and 
settle  claims  involving  the  Maritime 
Administration  under  the  Federal  Tort 
Claims  Act. 

Proposed  Use  of  Information:  The 
information  is  used  to  evaluate  and 
allow,  disallow,  or  settle  claims. 

Frequency:  On  occasion. 

Burden  Estimate:  22  hours. 

Respondents:  Claimants. 

Form(s):  SF-95. 

Average  Burden  Hours  Per  Response: 
2  hours  reporting. 

DOT  No:  3803. 

OMB  No:  2127-0511. 

Administration:  National  Highway 
Traffic  Safety  Administration. 
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Title:  Child  Restraint  Systems,  49  CFR 
571.213. 

Need  /or /n/ormation;  Manufacturers 
are  required  to  provide  each  child 
restraint  with  a  permanently  attached 
label  and  an  instruction  bro<±ure  which 
gives  the  model,  manufactiirer’s  name, 
date  of  manufacture,  certification  that 
the  seat  conforms  with  Federal  Motor 
Vehicle  Safety  Standard  No.  213,  and 
owner’s  name  and  address  in  the  event 
of  a  recall. 

Proposed  Use  of  Information:  The 
information  is  us^  to  infonn  the 
consumer  of  the  different  models  of 
child  safety  seats  and  how  they  are  to 
be  installed  in  passenger  cars;  to 
instruct  the  user  on  the  importance  of 
registering  the  restraint;  and  to  notify 
the  child  restrednt  owner  in  the  event  of 
a  recall. 

Frequency;  On  occasion. 

Burden  Estimate:  133,000  hours. 

Respondents:  Manufacturers. 

Form(s):  None. 

Average  Burden  Hours  Per  Response: 
1  minute  reporting;  5,400  hours 
recordkeeping. 

Issued  in  Washington,  DC  on  July  22, 1993. 
Cynthia  C  Rand, 

Director  of  Information  Resource 
Management. 

[FR  Doc.  93-18205  Filed  7-29-93;  8:45  am] 

BILUNQ  CODE  4eiO-a-P 


Federal  Aviation  Administration 

intent  To  Rule  on  Application  To 
Impose  and  Use  Passenger  Facility 
Charge  (PFC)  at  Washington  Dulles 
International  Airport,  Chantilly,  VA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Washington 
Dulles  International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  August  30, 1993. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Washington  Airports  District 
Office,  101  West  Broad  Street,  Suite  300, 
Falls  Qiurch,  Virginia  22046. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 


be  mailed  or  delivered  to  Mr.  James  A. 
Wilding,  General  Manager  of  ^e 
Metropolitan  Washington  Airports 
Authority,  at  the  following  address: 
Metropolitan  Washington  Airports 
Authority,  44  Canal  Center  Plaza, 
Alexandria,  Virginia  22314. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Metropolitan 
Washington  Airports  Authority  under 
Section  158.23  of  Part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Mendez,  Manager,  Washington 
Airports  District  Office,  101  West  Broad 
Street,  Suite  300,  Falls  Church,  Virginia 
22046.  The  application  may  be  reviewed 
in  person  at  ^is  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenues  from  a  PFC  at 
Washington  Dulles  International  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  June  24, 1993,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  The  Metropolitan 
Washington  Airports  Authority  was 
substantially  complete  within  the 
requirements  of  Section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  October  21, 1993. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date:  October 
1, 1993 

Proposed  charge  expiration  date:  August 
6,  2003 

Total  estimated  PFC  revenue: 
$199,752,390 

Brief  description  of  proposed 
project(s): 

— ^New  Midfield  Facilities,  including 
Aprons/Taxi  ways  and  Electrical 
services 

— ^Midfield  Apron,  Service  Building  and 
Fuel  Line  (Bravo  Ramp) 

— Replace  Airfield  Lighting  Circuits 
— ^Airfield  Signage 
— ^Perimeter  Fencing 
—North  Service  Road  Upgrades 
— Reconstruct  Dulles  Access  Highway 
and  Bridges 

— Mobile  Loimge  Road  and  Apron  Area 
— Access  Road,  Third  Lane  Phase  I 
— ^Holding  Apron,  Runway  IR 
— Holding  Apron  19R 
— ^Touch  Down  Zone  Lighting,  Runway 
IL 

— Extend  Taxiway  E-2  to  E-7 


— Interim  Financing  Cost 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Part  135  On 
Demand  Air  Taxis  filing  FAA  Form 
1800-31  Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  xmder  “FOR  FURTHER 
INFORMATION  CONTACT”  and  at  the  FAA 
regional  Airports  office  located  at: 
Fitzgerald  Federal  Building,  John  F. 
Kennedy  International  Airport,  Jamaica, 
New  York  11430. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
emd  other  documents  germane  to  the 
application  in  person  at  The 
Metropolitan  Washington  Airports 
Authority. 

Issued  in  Jamaica,  New  York  on  July  19, 
1993. 

Louis  P.  DeRose, 

Manager,  Airports  Division.  Eastern  Region. 
(FR  Doc.  93-18206  Filed  7-29-93;  8:45  am) 
BILUNG  COOS  4910-13-M 


Federal  Highway  Administration 

Environmental  Impact  Statement: 
Crawford  and  Perry  Counties,  Indiana 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  Federal  Highway 
Administration  is  issuing  this  notice  to 
advise  the  public  that  an  environmental 
impact  statement  will  be  prepared  for 
the  proposed  construction  of  a  new  road 
section  of  state  road  145  from  Interstate 
64  (1-64)  near  the  town  of  St.  Croix 
northward  to  the  existing  intersection  of 
SR  145  and  SR  164  for  an  approximate 
distance  of  8.3  to  9.6  miles  depending 
on  the  alternate  selected.  The  project  is 
located  in  the  southern  Indiana  counties 
of  Crawford  and  Perry. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Larry  Heil,  Staff  Environmentalist, 
Federal  Highway  Administration, 
Federal  Office  Building,  575  North 
Pennsylvania  Street,  room  254, 
Indianapois,  IN  46204.  Telephone  (317) 
226-7491. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Highway  Administration,  in 
cooperation  with  the  Indiana 
Department  of  Transportation,  will 
prepare  an  environmental  impact 
statement  (EIS)  on  a  proposed 
construction  of  a  new  segment  of  State 
Road  145  in  Crawford  and  Perry 
counties  of  southern  Indiana.  The 
proposed  alignments  generally  follow 
three  different  corridors  through  the 
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region.  The  alignments  vary  in  length 
firom  9.57  miles  for  Alternate  1.  or  9.60 
miles  for  Aheraate  2  and  8.35  miles  for 
the  third  alternate.  The  last  alternate 
uses  more  of  the  existing  state  road  145 
than  any  of  the  other  alignments.  The 
propos^  roadway  section  will  be  a  2 
lane  facility  built  to  current  standards. 

It  will  also  include  several  small  bridges 
across  the  various  small  to  intermittent 
waterways.  This  project  will  provide  a 
more  diiWd  access  to  the  Patoka 
Reservoir  and  its  facilities  from 
interstate  64.  This  route  will  reduce  the 
distance  traveled  to  the  reservoir  by 
about  five  miles  for  some  of  the  visitors. 

The  following  alternatives  are  being 
considered:  (1)  Do-nothing;  (2]  Alternate 
1  (length  9.57  miles);  (3)  Alternate  2 
(length  9.6  miles);  (3)  Alternate  3  (length 
8.35  miles);  (4)  Improve  existing  SR  145 
(either  totally  or  TSM  improvements). 

The  project  has  been  coordinated  with 
the  following:  Indiana  Department  of 
Natural  Resmirces,  U.S.  Fish  and 
Wildlife  Service,  U.S.  Forest  Service. 
U.S.  Soil  Conservation  Service,  Indiana 
Aeronautics  Commission,  Indiana 
Department  of  Environmental 
Management.  U.S.  Department  of  the 
Interior.  Army  Corps  of  Engineers, 
Crawford  County  Community  School 
Corporation.  Perry  Central  Community 
School  Corporation,  local  health 
departments,  county  commissioners  and 
state/local  police  agencies. 

No  public  informational  meeting  has 
been  held  as  of  this  date.  Notification  of 
public  meetings  or  hearing  will  be 
advertised.  Public  notice  will  be  given 
of  the  time  and  place  of  the  public 
hearing.  The  draft  Environmental 
Impact  Statement  will  be  available  for 
public  and  agency  review  and  comment. 
At  this  point  in  the  planning  process,  it 
is  not  expected  that  a  formal  scoping 
meeting  will  be  held. 

To  insure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  that  all  significant  issues 
are  identified,  comments  and 
suggestions  are  invited  from  all  ~ 

interested  pttties.  Agencies, 
organizatiora  and  individuals  interested 
in  submitting  co^pments  and/m 
questions  should  direct  them  to  FHWA 
at  the  address  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.205,  (Hi^way  Research. 
Plannii^  and  CoastrtHdoo).  The  provisions 
of  0MB  Circular  A-05  legaitling  State  and 
local  clearinghouse  review  of  Fderal  and 
Federally  assisted  programs  and  projects 
apply  to  this  program.) 

Robert  L.  Burch, 

Assistant  Division  Administrator^ 
Indianapolis,  Indiana. 

[FR  Doc.  93-18138  Filed  7-29-93;  8:45  am) 
BiLuuo  cooe  4eie-a2-M  > 
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DEPARTMENT  OF  THE  TREASWY 

Public  Information  CoNactlon 
Requiramante  Submitted  to  OMB  for 
Review. 

July  26, 1993. 

The  Department  of  Treasury  has 
submittea  the  following  public 
information  collection  requirement(s)  to 
C^iB  fm*  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 

Public  Law  96-511*  Copies  of  the 
submissionfs)  may  be  chained  by 
calling  the  Treasury  Bureau  Clearance 
OfficOT  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Deperimwit  of  the 
Treasury,  Room  3171  Treasury  Aiuiex. 
1500  Pennsylvania  Avenue.  NW., 
Washingkm,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  New. 

Form  Number:  None. 

Type  of  Beview:  New  collection. 

Title:  Buffalo  Business  Assistance 
Center  Focus  Group  Interviews. 

Description:  The  Buffalo  Kstrict  plans 
to  open  an  assistant  for  small  buriness 
owners  in  October  1993.  Focus  group 
moderators  from  Research  Division  will 
conduct  focus  group  interviews  with  the 
Buffalo  business  community  to  solicit 
their  opinions  on  the  products  and 
services  needed  at  the  center. 

Respondents:  Small  businesses  or 
orranizations. 

Estimated  Number  of  Respondents: 
130. 

Estimated  Burden  Hours  Per 
Respondent- 

Screening  Call — 5  minutes 
Focus  Group  Interviews — 2  hours 
Travel  Time — 1  hour 
Frequency  of  Response:  Other  (Oie- 
time  study). 

Estimated  Total  Reporting  Burden:  91 
hours. 

Clearance  Officer:  Garrick  Shear, 

(202)  622-3869.  Internal  Revenue 
Service,  room  5571, 1111  Coiistitution 
Avenue,  NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderfaauf, 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building,  Washington.  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports,  Managemeat  C^icer. 
(FR  Doc  93-18265  Fifed  7-29-93;  8:45  am] 

BILUNQ  CODE  SSSO-OI-P 


Public  Inform^lon  Collection 
Requirements  Submitted  to  OMB  for 
Review. 

July  26, 1993. 


The  Department  oi  Treasury  has 
submitted  the  following  public 
information  collection  requiremmitls)  to 
OMB  for  review  and  cleai^ce  under  the 
Paperwork  Reduction  Act  of  1980, 

Public  Law  96-511.  Copies  of  the 
subroission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Aimex. 
1500  Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 

Internal  Revenue  Service 

OMR  Number.  New. 

Form  Number.  ERS  Form  9550  . 

Type  of  Review:  New  collection. 

Title:  Application  to  Develop 
Software  for  the  1993  1120-A/PC 
Format  Return,  U.S.  Corporation  Short- 
Form  Income  Tax  Return. 

Description:  Form  9550  will  be  filled 
in  by  software  developers  and  submitted 
to  IRS  as  an  application  for  producing 
software  for  Form  1120-A/PC 
Distributed  Input  System  (DIS)  data 
processing  tax  returns. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 

1,000. 

Estimated  Burden  Hours  Per 
Re^ondent:  15  minutes. 

Frequency^  Response:  Annually . 

Estimated  Total  Reporting  Burden: 

250  hours. 

OMB  Number:  1545-0091. 

Form  Numhen  IRS  Form  1040X. 

Type  of  Review:  Revision. 

Title:  Amended  U.S.  Individual 
Income  Tax  Return. 

Description:  Form  1040X  is  used  by 
individuals  to  claim  a  refund  of  income 
taxes,  pay  additional  income  taxes,  or 
designate  a  dollar  to  a  presidential 
election  campaign  fund.  The 
information  is  needed  to  help  verify  that 
the  individual  has  correctly  figured  his 
or  her  income  tax. 

Respondents:  Individuals.  Farms, 
Businesses  or  other  for-profit.  Small 
businesses  or  organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  2,395,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeep^: 

Recmrdkeeping — 1  hour,  12  minutes 

Learning  aoout  the  law  or  the  form — 
20  minutes 

Preparing  the  form — 1  hour.  10 
minutes 

Copying,  assembling,  and  sending  the 
form  to  the  IRS — 35  minutes 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  7,879,550  hours. 
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Clearance  Officer:  Garrick  Shear, 

(202)  622-3869,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue,  NW.,Washington,  DC  20224. 

OMB  Reviewer:  Milo  Simderhauf, 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  BuiWng,  Washington,  DC  20503. 
Lois  K.  HoUand, 

Departmental  Reports,  Management  Officer. 
[FR  Doc.  93-18266  Filed  7-29-93;  8.45  am] 
BRUNO  CODE:  4t3(M>1-0 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978  (43  FR  13359,  March  29, 1978), 
and  Delegation  Order  No.  85-5  of  June 
27, 1985  (50  FR  27393,  July  2, 1985),  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit,  ‘‘Eighteen 
Century  Dutch  Watercolors  from  the 
Rijksmuseum  Printroom,  Amsterdam” 
(see  list),i  imported  from  abroad  for  the 
temporary  exhibition  without  profit 
within  the  United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  witli  the 
foreign  lenders.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
listed  exhibit  objects  at  the  Frick 
Collection,  New  York,  New  York,  from 
on  or  about  September  13, 1993,  to  on 
or  about  November  7, 1993;  the  Center 
for  Fine  Arts,  Miami,  Florida,  from  on 
or  about  November  20, 1993  to  on  or 
about  January  2, 1994;  and  the  Flint 
Institute  of  Arts  from  on  or  about 
January  15, 1994  to  on  or  about 
February  27, 1994,  is  in  the  national 
interest. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated:  July  27, 1993. 

R.  Wallace  Stuart, 

Acting  General  Counsel. 

[FR  Doc.  93-18267  Filed  7-29-93;  8:45  am] 
BILUNQ  CODE  KSO-OI-M 


>  A  copy  of  this  list  may  be  obtained  by 
contacting  Ms.  Cornelia  Sheahan  of  the  Office  of  the 
General  Counsel  of  USIA.  The  telephone  number  is 
202/619-5077,  and  the  address  is  room  700,  U.S. 
Information  Agency,  301  Fourth  Street,  SW., 
Washington,  DC  20547. 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Secretary’s  Educational  Assistance 
Advisory  Committee;  Meeting 

The  Department  of  Veterans  Affairs 
gives  notice  that  a  meeting  of  the 
Secretary’s  Educational  Assistance 
Advisory  Committee,  authorized  by  38 
U.S.C.  3692,  will  be  held  on  August  23 
and  24, 1993,  from  8:30  a.m.  to  4:30 
p.m.  each  day.  The  meeting  will  take 
place  at  The  Vista  Hotel,  1400  M  Street, 
NW.,  Washington  DC  20005.  Meeting 
room  number  to  be  posted  in  lobby  of 
hotel.  The  purpose  of  the  meeting  will 
be  to  discuss  Veterans  Affairs  education 
issues. 

The  meeting  will  be  open  to  the 
public  up  to  the  seating  capacity  of  the 
conference  room.  Due  to  the  limited 
seating  capacity,  it  will  be  necessary  for 
those  wishing  to  attend  to  contact  Mrs. 
Celia  P.  Dollarhide,  Executive  Secretary, 
Veterans’  Education  Advisory 
Committee  (phone  202-233-2152)  prior 
to  August  16, 1993. 

Interested  persons  may  attend,  appear 
before,  or  file  statements  with  the 
Committee.  Statements,  if  in  written 
form,  may  be  filed  before  or  within  10 
days  after  the  meeting.  Oral  statements 
will  be  heard  at  10  a.m.  on  August  24, 
1993. 

Dated;  July  21, 1993. 

By  direction  of  the  Secretary. 

Heywaid  Bannister, 

Committee  Management  Officer. 

IFR  Doc.  93-18167  Filed  7-29-93;  8:45  am] 
BRUNG  CODE  •320-01-M 


Privacy  Act  of  1974;  Report  of 
Amended  Matching  Program 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

Notice  is  hereby  given  that  the 
Department  of  Veterans  Affairs  (VA) 
intends  to  conduct  a  recurring  computer 
matching  program  matching  Social 
Security  Administration  (SSA)  income 
tax  records  with  VA  pension, 
compensation  and  parents’  dependency 
and  indemnity  compensation  records. 
The  match  will  include  the  records  of 
current  VA  beneficiaries  as  well  as 
records  of  former  beneficiaries. 

The  goal  of  this  match  is  to  compare 
income  and  employment  status  as 
reported  to  VA  with  income  tax  records 
maintained  by  SSA.  This  is  a 
reinstatement  of  a  matching  program 
which  expired  September  30, 1992. 

The  Department  of  Veterans  Affairs 
(VA)  plans  to  match  records  of  veterans 
and  surviving  spouses  and  children  who 


receive  pension  and  parents  who 
receive  dependency  and  indemnity 
compensation  (DIG)  from  VA  with 
income  tax  records  maintained  by  SSA. 
VA  also  plans  to  match  records  of 
veterans  who  are  receiving 
compensation  pursuant  to  a  rating  of 
disability  awarded  by  reason  of  inability 
to  secure  or  follow  a  substantially 
gainful  occupation  as  a  result  of  a 
service  connected  disability  or 
disabilities,  not  rated  as  total  with  wage 
and  self-employment  income  tax 
information  maintained  by  SSA.  The 
match  with  SSA  will  provide  VA  with 
data  from  the  SSA  Earnings  Recording 
and  Self-Emplovment  Income  System. 

VA  will  use  the  data  to  update  the 
master  records  of  VA  beneficiaries 
receiving  income  dependent  benefits 
and  to  adjust  VA  benefit  payments  as 
prescribed  by  law.  Currently, 
information  about  a  VA  beneficiary’s 
receipt  of  wages,  self  employment  and 
other  income  as  well  as  employment 
status  is  obtained  from  reporting  by  the 
beneficiary.  The  proposed  matching 
program  will  enable  VA  to  ensure 
accurate  reporting  of  income  and 
employment  status. 

Records  To  Be  Matched 

The  VA  records  involved  in  the  match 
are  the  VA  system  of  records, 
Compensation,  Pension,  Education  and 
Rehabilitation  Records — VA  (58  VA  21/ 
22)  contained  in  the  Privacy  Act 
Issuances,  1991  compilation.  Volume  11, 
pages  967-971  as  amended.  The  SSA 
records  consist  of  information  from  the 
Earnings  Recordings  and  Self- 
Employment  Income  System  HHS/SSA/ 
OSR,  09-60-0059.  In  accordance  with 
Title  5  U.S.C.  subsection  552a(o)(2)  and 
(r),  copies  of  the  agreement  are  being 
sent  to  both  Houses  of  Congress  and  to 
the  Office  of  Management  and  Budget. 

This  notice  is  provided  in  accordance 
with  the  provisions  of  the  Privacy  Act 
of  1974  as  amended  by  Public  Law  100- 
503. 

The  match  is  estimated  to  start  August 
1, 1993,  but  will  start  no  sooner  than  30 
days  after  publication  of  this  Notice  in 
the  Federal  Register,  or  30  days  after 
copies  of  this  Notice  and  the  agreement 
of  the  parties  is  submitted  to  Congress 
and  the  Office  of  Management  and 
Budget,  whichever  is  later,  and  end  not 
more  than  18  months  after  the 
agreement  is  properly  implemented  by 
the  parties.  The  involved  agencies’  Data 
Integrity  Boards  (DIB)  may  extend  this 
match  for  12  months  provided  the 
agencies  certify  to  their  DIBs,  within 
three  months  of  the  ending  date  of  the 
original  match,  that  the  matching 
program  will  be  conducted  without 
change  and  that  the  matching  program 
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has  been  conducted  in  comptiance  with 
the  original  matching  program. 
ADDRESSES:  Interested  individuals  may 
comment  on  the  proposed  matches  by 
writing  to  the  DinM:tor,  Compensation 
and  Pension  Service  C21).  D^artment  of 
Veterans  AfEaiis,  810  Vermont  Avenue, 
NW.  Washington.  DC  20420. 

FOR  FURTHER  MFORMATKNK  CONTACT: 
David  G.  Spivey  (213E).  (202)  233-3504. 

SUPPLEMBlTAfiy  MFORMATION:  This 
information  is  rerpiiied  by  Title  5  U.SjC. 
subsection  552a(^(12),  the  Privacy  Act 
of  1974.  A  copy  of  this  notice  has  been 
provided  to  both  Houses  of  Ccmgress 
and  the  Office  of  Management  and 
Budget. 

Approved:  July  21, 1993. 

Jflaee  Brown, 

Secretary  of  VetaroMAffaks. 

(FR  Doc.  93-1B1S8  Filed  7-29-93;  S:45  un] 

BILUHtt  COOS  SMS-W-a 


Privacy  Act  of  1974>  Amandmant  of 
Routina  Uaaa 

ACTION:  Notice;  amendment  routine 
uses. 

SUMMARY:  As  required  by  the  Privacy 
Act  of  1974,  5  U.S.C  552a(e),  notice  is 
hereby  given  that  the  Department  of 
Veterans  Affairs  (VA)  is  amending  a 
routine  use  statemmt  that  appears  in  19 
systems  of  records. 

DATES:  Interested  parsons  are  invited  to 
submit  written  comments,  suggestions, 
or  objections  regarding  the  proposed 
amendment  to  ue  routine  uses.  All 
relevant  materials  received  before 
August  30, 1993  will  be  considered.  All 
writtMi  comments  received  will  be 
available  for  public  inspection  in  Room 
1 70  of  the  address  given  below  between 
the  hours  of  8  a.m.  tmd  4:30  p.m. 

Monday  through  Friday  (except 
holidays)  until  September  8, 1993.  If  no 
public  comment  is  received  during  the 
30-day  review  period  allowed  for  public 
comment  or  unless  otherwise  published 
in  the  Federal  Register  by  VA,  the 
routine  uses  are  effective  August  30, 
1993. 

ADDRESSES:  Written  comments 
concerning  the  proposed  amendment  to 
the  routine  uses  may  be  mailed  to  the 
Secretary,  Department  of  Veterans 
Affairs  (27  lA),  810  Vermont  Avenue. 
NW.  Washingfon.  DC  20420. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  Ramsey,  Program  Specialist. 
Medical  Adm^stration  S^ice 
(161B4).  Department  of  Veterans  Affairs. 
810  Venmmt  Avenue,  NW.  Washington, 
DC  20420.  (202)  535-7657. 
SUPPLEMENTARY  INFORMATION:  The 
Health  Care  Quality  Improvement  Act  of 


1986  (Title  IV  of  Pub.  L.  99-860)  set 
forth  requirements  for  private  sector 
health  care  facilities  and  organizations 
to  report  to  the  Secretary  of  die 
Department  of  Healdi  and  Human 
Services  (HHS)  adverse  actions  taken 
against  physicians  and  licensed  health 
care  practitkmeis.  These  repmts  on 
medi^  malpractice,  sancticms  taken  by 
State  Licensing  Board,  and  reduction  of 
clinical  jvivileges  following  peer  review 
are  to  be  reported  to  the  National 
Practitioner  Data  Bank. 

Und«r  the  terms  of  a  memorandum  of 
understanding  with  HHS.  VA 
participates  in  the  Benlc  Two  routine 
uses  were  added  to  the  appropriate 
notices  of  the  Privacy  Act  systems  of 
records  that  contain  infcmnaticm  which 
may  be  used  for  participeti<xi  in  the 
Bank.  One  routine  use  addresses 
inquiries  to  the  Bcmk  when  individuals 
apply  fm  VA  onplt^ment.  The  second 
routine  use  addresses  the  disclosure  of 
information  to  the  Bank  concerning 
malpractice  payments  and  settlements 
made  on  behalf  of  physicians,  dentists 
and  other  licensed  h^th  care 
practitioneis.  and  actions  taken  by 
health  care  entities  which  advers^y 
affect  a  practitioner’s  clinical  privileges. 
This  nnitine  use  is  being  amended  to 
provide  also  for  the  reportii^  of  die 
acceptance  of  the  surrender  of  clinical 
privileges  or  any  restriction  of  privileges 
by  a  physician  or  dentist  either  while 
under  investigation  by  the  health  care 
entity  relating  to  possible  incompetence 
or  improper  professional  conduct,  or  in 
return  for  not  conducting  such  an 
investigation  or  proceeding.  The  routine 
use  is  included  in  the  following  systems 
of  records  which  are  contained  in  the 
Federal  Register  publication,  "Privacy 
Act  Issuances.  1991  Compilation, 
Volume  n."  on  the  pages  indicated: 

02 VAl  35  Applicants  for  Employment 
Under  Title  38,  U.S.C.-VA  on  page  920. 

08V AOS  Employee  Medical  File  System 
Records  (Tide  38)-VA  on  page  924. 

09V AOS  ^ployee  Unfoir  Labor  Practice 
Charges  and  Cmplaints,  Negotiated 
Agreement  Grievances  and  Aibitrations-VA 
on  page  926. 

llVASl  Investigation  Reports  of  Persons 
Allegedly  Involved  in  hregulerities 
Concerning  VA  Laws,  Regulations,  Etc.-VA 
on  page  927. 

13VA047  Individuals  Sifomitting  Invoices/ 
Vouchers  for  Paymeat-VA  cm  p^  930. 
14VA13S  Individuals  Saving  on  a  Fee 
Basis  or  Without  CooqMnsation 
(Consultants,  Attendings,  Others) 

Personnel  Records — ^VA  on  page  931. 

23 VAl  36  Patient  Fee  Basis  Mescal  and 
Pharmacy  Records-VA  on  page  937  and 
amended  at  57  FR  38003,  June  23, 1992. 
24VA136  Patient  Medical  Recxirds-Va  ob 
page  938  and  amoided  at  57  FR  38003, 
June  23, 1992. 57  FR  45419,  October  1, 
1992,  and  58  FR  29853,  May  24  1993. 


2  7  VA947  Personnel  and  Acxotmting  Pay 
System-VA  on  page  942. 

28VA119  Petsonncd  Registration  Under 
Controlled  Sobstance  Act-VA  cm  page  943. 
29VA11  Physician,  Dentist  and  Supervisory 
Nurse  Professional  Standards  Board  Action 
FUe-VA  on  page  944. 

32VA00  Veteran,  Employae  and  Citizen 
Hedith  Care  Facility  Invastigation  Records- 
VA  on  page  945. 

34VA11  Veteran,  Patient,  Employee,  and 
Volunteer  Research  and  Developnwnt 
Project  Records-VA  cm  page  947. 

63VA05  Grievance  Records-VA  on  page 
972. 

66VA53  Inspector  General  Complaint 
Center  Records-VA  cm  page  975. 

73VA14  Health.  Profossionk  Scholarship 
Program-VA  on  page  979. 

76V A05  General  Personnel  Records  (Title 
38)-VA  on  page  981. 

77VA1 1  Health  Care  Provicier  Records-VA 
on  page  983. 

79VA162  Decentralized  Hospital  Computer 
Program  (IttiCP)  Medical  Management 
RefX)rds-VA  on  Page  986. 

Also,  the  retention  and  disposal 
secticms  in  two  S3rstem  notices  are  beii^ 
amended.  Patient  Medmal  Records-VA 
(24VA136)  and  Health  Care  Provider 
Records-VA  (77V All). 

Approved:  July  20, 1993. 

Jesse  Brown, 

Secretary  of  Veterans  Affairs. 

Notice  of  Araandaw nt  to  SystMn  of 
Racorda 

1.  In  the  system  identified  as 
02VA135,  “Applicants  for  Employment 
Under  Title  38,  U.S.C.-VA'’  appearing 
on  page  920  of  the  Federal  Register 
publication.  "Privacy  Act  Issuances, 
1991  Compilation,  Volume  II,"  the 
following  routine  use  is  amended: 

02VA135 

SYSTEM  NAME; 

Applicants  for  Employment  Under 
Title  38,  U.S.C.— VA. 

*  •  *  •  • 

ROUTINE  USES  OF  RECORDS  MAMTAiNEO  M  THE 
SYSTEM,  MCLUOMG  CATEGORMS  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

*  •  •  *  * 

19.  Relevant  information  firom  this 
system  of  records  may  be  disclosed  to 
the  National  Practitioner  Data  Bank  and/ 
or  State  Licensing  Board  in  the  Stata(s) 
in  which  a  practitioner  is  licensed,  in 
which  the  VA  facility  is  located,  and/or 
in  which  an  act  or  omission  occurred 
upon  which  a  medical  malpractice 
claim  was  based  when  VA  reports 
information  concerning: 

(1)  Any  payment  for  the  benefit  of  a 
physicimi.  dratist,  or  other  licensed 
health  care  practitioDO’  which  wm 
made  as  the  result  of  a  settlemmt  or 
judgment  of  a  claim  of  medical 
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malpractice  if  an  appropriate 
determination  is  made  in  accordance 
with  agency  p<dicy  that  payment  was 
related  to  substandard  care,  professional 
incompetence  or  professional 
misconduct  on  die  pert  of  the 
individual; 

(2)  A  final  decision  which  relates  to 
possible  incompetence  or  improper 
professional  cmiduct  that  adversely 
assets  the  clinical  privileges  o(  a 
physician  or  dentist  for  a  period  longer 
than  30  days;  or, 

(3)  The  acceptance  of  the  surrender  of 
clinical  privileges  or  any  restriction  of 
such  privileges  by  a  physician  or  dentist 
either  while  under  investigation  by  the 
health  care  entity  relating  to  possible 
incompetence  or  improper  professional 
conduct,  or  in  return  for  not  conducting 
such  an  investigation  or  proceeding. 
These  records  may  also  be  disclosed  as 
part  of  a  computer  matching  program  to 
accomplish  these  purposes. 

*  *  *  •  • 

2.  In  the  system  identified  as  08V A05, 
"Employee  Medical  File  System 
Records  flltlo  38)-VA”  appearing  on 
page  924  of  the  Federal  Register 
publication.  "Privacy  Act  Issuances, 

1991  Compilation.  Volume  n,"  the 
following  routine  use  is  amended: 

08V  AOS 

SYSTEM  NAME: 

Employee  Medical  File  System 
Records  (Title  38) — VA. 

•  •  •  •  * 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  mCLUDINQ  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

*  •  •  *  • 

26.  Relevant  information  from  this 
system  of  records  may  be  disclosed  to 
the  National  Practitioner  Data  Bank  and/ 
or  State  Licensing  Board  in  the  State(s) 
in  whidi  a  practitioner  is  licensed,  in 
which  the  VA  facility  is  located,  and/or 
in  which  an  act  or  omissiem  occurred 
upon  which  a  medical  malpractice 
claim  was  based  whoi  VA  reports 
information  concerning:  (1)  Any 
payment  for  the  benefit  of  a  physician, 
dentist,  or  other  licensed  hedth  care 
practitioner  which  was  made  as  the 
result  of  a  settlement  or  judgment  of  a 
claim  of  medical  malpractice  if  an 
appropriate  determination  is  made  in 
accordance  with  agency  policy  that 
payment  was  related  to  substandard 
care,  (rnfassional  incompetence  or 
professional  misconduct  on  the  part  of 
the  individual;  (2)  a  final  decision 
which  relates  to  possible  incompetence 
or  improper  professional  ccmduct  that 
adversely  effects  the  clinical  privileges 
of  a  physician  or  dentist  for  a  period 


longer  than  30  days;  or.  (3)  the 
acceptance  of  the  surrender  of  cfinical 
privileges  or  any  restriction  of  sudi 
privileges  by  a  physician  or  dentist 
either  while  under  investi^tion  by  the 
health  care  entity  relating  to  possible 
incompetence  or  improper  professional 
conduct,  or  in  return  for  not  conducting 
such  an  investigation  or  proceeding. 
These  records  may  also  lx  disclos^  as 
part  of  a  computer  matching  program  to 
accomplish  these  purposes. 

*  *  *  «  « 

3.  In  the  system  identified  as  09VA05, 
"Employee  Unfair  Labor  Practice 
Charges  and  (Complaints,  Negotiated 
Agreement  Grievances  and 
Arbitrations — ^VA”  appearing  on  page 
926  of  the  Federal  Roister  publication, 
"Privacy  Act  Issuances.  1991 
(Compilation,  Volume  II."  the  following 
routine  use  is  amended: 

09VA0S 

SYSTEM  NAME: 

Enq}loyee  Unfair  Labor  Practice 
Charges  and  Complaints,  Negotiated 
Agreement.  &ievances  and 
^hitrations — ^VA. 

•  *  «  •  • 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUOeiQ  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

•  •  •  •  * 

7.  Relevant  information  from  this 
system  of  records  may  be  disclosed  to 
the  Naticmal  Practitionn  Data  Bank  and/ 
or  State  Licensing  Board  in  the  State(s) 
in  which  a  practitioner  is  licensed,  in 
which  the  VA  facility  is  located,  and  or 
in  which  an  act  or  mnission  occurred 
upon  which  a  medical  malfwactice 
claim  was  based  when  VA  reports 
information  concerning:  (1)  Any 
payment  for  the  benefit  of  a  physician, 
dentist,  or  other  licensed  health  caire 
practitioner  which  was  made  as  the 
result  of  a  settlement  or  judgment  of  a 
claim  of  medical  malpractice  if  an 
appropriate  determination  is  made  in 
accordance  with  agency  policy  that 
payment  was  related  to  substandard 
care,  professional  incompetence  or 
professional  misconduct  on  the  part'of 
the  individual;  (2)  a  final  decision 
which  relates  to  possible  incompetence 
or  improper  professional  conduct  that 
adversely  affects  the  clinical  privileges 
of  a  physician  or  dentist  for  a  period 
longer  than  30  days:  or,  (3)  the 
acceptance  of  the  surrender  of  clinical 
privileges  or  any  restriction  of  such 
privileges  by  a  physician  or  dentist 
either  while  under  investigation  by  the 
health  care  entity  relating  to  possible 
incompetence  or  improper  professional 
conduct,  or  in  return  for  not  conducting 


such  an  investigation  or  proceeding. 
These  records  may  also  lx  discloe^  as 
part  of  a  computer  matching  program  to 
accomplish  these  purpexes. 

***** 

4.  In  the  system  identified  as  11VA51, 
"Investigation  Reports  of  Persons 
Allegedly  Involv^  in  Irregularities 
Concerning  VA  Laws,  Regulations. 

Etc. — ^VA"  appearing  on  page  927  of  the 
Federal  Register  publication,  "Privacy 
Ac:t  Issuances,  1991  Ckimpilation, 

Volume  n,"  the  following  routine  use  is 
amended: 

11VA51 
SYSTEM  NAME: 

investigatiem  Reports  of  Persons 
Allegedly  Involved  in  Irregularities 
Ccmceming  VA  Laws,  Regulations, 

Etc,— VA. 

*  *  *  •  * 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATECiORtES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 
***** 

14.  Relevant  information  from  this 
system  of  records  may  be  disclosed  to 
the  National  Practitioner  Data  Bank  and^ 
or  State  Licensing  Board  in  the  State(s) 
in  which  a  practitioner  is  licensed,  in 
whicJi  the  VA  facility  is  located,  and/or 
in  which  an  act  or  omission  ocx:urred 
upon  which  a  medical  malpractice 
claim  was  based  when  VA  reports 
information  exmexming:  (1)  Any 
payment  for  the  benefit  of  a  physician, 
dentist,  or  other  licensed  health  care 
practitioner  which  was  made  as  the 
result  of  a  settlement  or  judgment  of  a 
claim  of  medical  malpractice  if  an 
appropriate  determination  is  made  in 
accordance  with  agency  policy  that 
payment  was  related  to  substandard 
care,  profesaonal  incompetence  or 
professional  misconduct  on  the  part  of 
the  individual;  (2)  a  final  decision 
which  relates  to  possible  incompetence 
or  improper  professional  conduct  that 
adversely  affects  the  clinical  privileges 
of  a  physician  or  dentist  for  a  period 
longer  than  30  days;  or,  (3)  the 
acceptance  of  the  surrender  of  clinical 
privileges  or  any  restriction  of  such 
privileges  by  a  physician  m  dentist 
either  while  under  investigation  by  the 
health  care  entity  relating  to  possible 
incompetence  or  improper  professional 
conduct,  or  in  return  for  not  conducting 
such  an  investigation  or  proceeding. 
These  records  may  also  lx  disclosed  as 
part  of  a  computer  matching  program  to 
accomplish  these  purposes. 
***** 

5.  In  the  system  identified  as 
13VA047.  "Individuals  Submitting 
Invoices/Vouchers  for  Payment-VA" 
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appearing  on  page  930  of  the  Federal 
Register  publication,  “Privacy  Act 
Issuances,  1991  Compilation,  Volume 
II,"  the  following  routine  use  is 
amended: 

13VA047 
SYSTEM  name: 

Individuals  Submitting  Invoices/ 
Vouchers  for  Payment. — VA. 

•  •  •  *  * 

ROUTINE  USES  OF  RECORDS  MAIN7AINE0  IN  THE 
SYSTEM,  mCLUOiNQ  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

*  tk  •  •  • 

12.  Relevant  information  from  this 
system  of  records  may  be  disclosed  to 
the  National  Practitioner  Data  Bank  and/ 
or  State  Licensing  Board  in  the  State(s) 
in  which  a  practitioner  is  licensed,  in 
which  the  VA  facility  is  located,  and/or 
in  which  an  act  or  omission  occurred 
upon  which  a  medical  malpractice 
claim  was  based  when  VA  reports 
information  concerning:  (1)  Any 
payment  for  the  benefit  of  a  physician, 
dentist,  or  other  licensed  health  care 
practitioner  which  was  made  as  the 
result  of  a  settlement  or  judgment  of  a 
claim  of  medical  malpractice  if  an 
appropriate  determination  is  made  in 
accordance  with  agency  policy  that 
payment  was  related  to  substandard 
care,  professional  incompetence  or 
professional  misconduct  on  the  part  of 
the  individual:  (2)  a  final  decision 
which  relates  to  possible  incompetence 
or  improper  professional  conduct  that 
adversely  afiects  the  clinical  privileges 
of  a  physician  or  dentist  for  a  period 
longer  than  30  days;  or,  (3)  the 
acceptance  of  the  surrender  of  clinical 
privileges  or  any  restriction  of  such 
privileges  by  a  physician  or  dentist 
either  while  under  investigation  by  the 
health  care  entity  relating  to  possible 
incompetence  or  improper  professional 
conduct,  or  in  return  for  not  conducting 
such  an  investigation  or  proceeding. 
These  records  may  also  1^  disclosed  as 
part  of  a  computer  matching  program  to 
accomplish  these  purposes. 
***** 

6.  In  the  system  identified  as 
14VA135,  “bidividuals  Serving  on  a  Fee 
Basis  or  Without  Compensation 
(Consultants.  Attendings,  Others) 
Personnel  Records- VA”  appearing  on 
page  931  of  the  Federal  Register 
publication.  "Privacy  Act  Issuances. 
1991  Compilation,  Volume  n,"  the 
following  routine  use  is  amended: 

14VA13S 

SYSTEM  NAME: 

Individuals  Serving  on  a  Fee  Basis  or 
Without  Compensation  (Consultants, 


Attendings,  Others)  Personnel 
Records — WA. 

•  •  •  •  • 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUOINO  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 
***** 

9.  Relevant  information  from  this 
system  of  records  may  be  disclosed  to 
the  National  Practitioner  Data  Bank  and/ 
or  State  Licensing  Board  in  the  State(s) 
in  which  a  practitioner  is  licensed,  in 
which  the  VA  facility  is  located,  and/or 
in  which  an  act  or  omission  occurred 
upon  which  a  medical  malpractice 
claim  was  based  when  VA  reports 
information  concerning:  (1)  Any 
payment  for  the  benefit  of  a  physician, 
dentist,  or  other  licensed  health  care 
practitioner  which  was  made  as  the 
result  of  a  settlement  or  judgment  of  a 
claim  of  medical  malpractice  if  an 
appropriate  determination  is  made  in 
accordance  with  agency  policy  that 
payment  was  related  to  substandard 
care,  professional  incompetence  or 
professional  misconduct  on  the  part  of 
the  individual;  (2)  a  final  decision 
which  relates  to  possible  incompetence 
or  improper  professional  conduct  that 
adversely  affects  the  clinical  privileges 
of  a  physician  or  dentist  for  a  period 
longer  than  30  days;  or,  (3)  the 
acceptance  of  the  surrender  of  clinical 
privileges  or  any  restriction  of  such 
privileges  by  a  physician  or  dentist 
either  while  under  investigation  by  the 
health  care  entity  relating  to  possible 
incompetence  or  improper  professional 
conduct,  or  in  return  for  not  conducting 
such  an  investigation  or  proceeding. 
These  records  may  also  be  disclosed  as 
part  of  a  computer  matching  program  to 
accomplish  these  purposes. 
***** 

7.  In  the  system  identified  as 
23VA136,  “Patient  Fee  Basis  Medical 
and  Pharmacy  Records-VA"  appearing 
on  page  937  of  the  Federal  Register 
publication,  “Privacy  Act  Issuances, 

1991  Compilation,  Volume  II,”  and 
amended  at  57  FR  28003,  June  23, 1992, 
the  following  routine  use  is  amended: 

23VA136 

SYSTEM  name: 

Patient  Fee  Basis  Medical  and 
Pharmacy  Records — VA. 

***** 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUOmO  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

***** 

11.  Relevant  information  from  this 
system  of  records  may  be  disclosed  to 
the  National  Practitioner  Data  Bank  and/ 


or  State  Licensing  Board  in  the  State(s) 
in  which  a  practitioner  is  licensed,  in 
which  the  VA  facility  is  located,  and/or 
in  which  an  act  or  omission  occurred 
upon  which  a  medical  malpractice 
claim  was  based  when  VA  reports 
information  concerning:  (1)  Any 
payment  for  the  benefit  of  a  physician, 
dentist,  or  other  licensed  health  care 
practitioner  which  was  made  as  the 
result  of  a  settlement  or  judgment  of  a 
claim  of  medical  malpractice  if  an 
appropriate  determination  is  made  in 
accordance  with  agency  policy  that 
payment  was  related  to  substandard 
care,  professional  incompetence  or 
professional  misconduct  on  the  part  of 
the  individual;  (2)  a  final  decision 
which  relates  to  possible  incompetence 
or  improper  professional  conduct  that 
adversely  affects  the  clinical  privileges 
of  a  physician  or  dentist  for  a  period 
longer  than  30  days;  or  (3)  the 
acceptance  of  the  surrender  of  clinical 
privileges  or  any  restriction  of  such 
privileges  by  a  physician  or  dentist 
either  while  under  investigation  by  the 
health  care  entity  relating  to  possible 
incompetence  or  improper  professional 
conduct,  or  in  return  for  not  conducting 
such  an  investigation  or  proceeding. 
These  records  may  also  be  disclosed  as 
part  of  a  computer  matching  program  to 
accomplish  these  purposes. 
***** 

8.  In  the  system  identified  as 
24VA136,  “Patient  Medical  Records- 
VA”  appearing  on  page  938  of  the 
Federal  Register  publication.  “Privacy 
Act  Issuances,  1991  Compilation. 
Volume  n,”  and  amended  at  57  28003, 
June  23, 1992,  57  FR  45419,  October  1. 
1992,  and  58  FR  29853,  May  24, 1993, 
the  following  changes  are  being  made: 

24VA136 

SYSTEM  name: 

Patient  Medical  Records — ^VA. 

***** 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 
***** 

32.  Relevant  information  from  this 
system  of  records  may  be  disclosed  to 
the  National  Practitioner  Data  Bank  and/ 
or  State  Licensing  Board  in  the  State(s) 
in  which  a  practitioner  is  licensed,  in 
which  the  VA  facility  is  located,  and/or 
in  which  an  act  or  omission  occurred 
upon  which  a  medical  malpractice 
claim  was  based  when  VA  reports 
information  concerning:  (1)  Any 
payment  for  the  benefit  of  a  physician, 
dentist,  or  other  licensed  health  care 
practitioner  which  was  made  as  the 
result  of  a  settlement  or  judgment  of  a 
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claim  of  medical  malpractice  if  an 
apfwopriate  detarnination  is  made  in 
accordance  with  agency  policy  that 
payment  was  related  to  substandard 
care,  professional  incompetence  or 
profaMicmal  misconduct  on  the  part  of 
the  individual;  (2)  a  final  dedsicm 
which  relates  to  possible  incompetence 
or  improper  pnrfessional  conduct  that 
adversely  a^cts  the  clinical  privileges 
of  a  physician  or  dentist  for  a  period 
longer  than  30  days;  or,  (3)  the 
acceptance  of  the  surrender  o^  clinical 
privileges  w  any  restriction  of  such 
privileges  by  a  physician  or  dentist 
either  vdiile  under  investigation  by  the 
health  care  entity  relating  to  possible 
incompetence  or  improper  professional 
conduct,  or  in  retiim  for  not  conducting 
such  an  investigation  or  proceeding. 
These  reccmls  may  also  Im  disclosed  as 
part  of  a  computer  matching  program  to 
accomplish  these  purposes. 

*  •  *  •  • 

POUCIES  AND  PRACTICES  FOR  STORINQ, 
RETRIEVINQ,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

RETENTION  AND  DISPOSAL: 

Consolidated  health  records  are 
retained  at  health  care  facilities  for  a 
minimum  of  3  years  after  the  last 
episode  of  care.  After  the  third  year  of 
inactivity  the  paper  record  is  transferred 
to  the  nearest  Federal  record  center  for 
72  m(»e  years  of  stor^.  Information 
stored  on  electronic  stmege  media  is 
retained  and  disposed  of  in  accmdance 
with  di^iosition  authorization  approved 
by  the  Archivist  of  the  United  States. 
***** 

9.  In  the  system  identified  as 
27VA047,  “Pwsonnel  and  Accounting 
Pay  System-VA’*  appearing  im  page  942 
of  the  Federal  Register  publication, 
"Privacy  Act  Issuances,  1991 
Compilation,  Volume  II,’*  the  following 
routine  use  is  amended: 

27VA047 

SYSTEM  name: 

Personnel  and  Accounting  Pay 
System — ^VA, 

*  •  «  *  * 

ROUHNE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  mCLUDINO  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

•  •  *  •  • 

24.  Relevant  information  from  this 
system  of  records  may  be  disclosed  to 
the  National  Practitioner  Data  Bank  and/ 
or  State  Iicen»ng  Board  in  the  State(sJ 
in  which  a  practitioner  is  licensed,  in 
which  the  VA  facility  is  located,  and/or 
in  which  an  act  or  omission  occurred 
upon  which  a  medical  malpractice 
claim  was  based  when  VA  reports 


information  concnning:  (1)  Any 
payment  for  the  benefit  of  a  ph3rsician, 
dentist,  or  other  licensed  health  care 
practitioner  whidi  was  made  as  the 
resuh  of  a  settlement  or  Judgment  of  a 
claim  of  medical  malpractice  if  an 
appropriate  determination  is  made  in 
accordance  with  agency  policy  that 
payment  was  related  to  substimdard 
care,  professional  incompetence  or 
professional  misconduct  on  the  part  of 
the  individual;  (2)  a  final  decision 
which  relates  to  possible  incompetence 
or  improper  professional  conduct  that 
adversely  affects  the  clinical  privileges 
of  a  physician  or  dentist  for  a  period 
longer  than  30  days;  or,  (3)  the 
acceptance  of  the  surrender  of  clinical 
privileges  ot  any  restriction  of  such 
privileges  by  a  physician  or  dentist 
either  while  under  investigation  by  the 
health  care  entity  relating  to  possible 
incompetence  or  improper  professional 
conduct,  or  in  return  for  not  conducting 
such  an  investigation  or  proceeding. 
These  records  may  also  be  disclosed  as 
part  of  a  computer  matching  program  to 
accomplish  these  purposes. 
***** 

10.  In  the  system  identified  as 
28VA119,  "Personnel  Registration 
Under  Controlled  Substance  Act-VA” 
appearing  on  page  943  of  the  Fedwal 
Register  publication.  "Privacy  Act 
Issuances,  1991  Compilation,  Volume 

II.”  the  following  routine  use  is 
amended: 

28VA119 

SYSTEM  NAME; 

Personnel  registration  Under 
Controlled  Substance  Act — VA. 

*  *  •  •  • 

ROUTINE  USES  OF  RECORDS  MAINTAINEO  IN  THE 
SYSTEM,  MCLUDINO  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

•  •  •  •  • 

8.  Relevant  information  from  this 
system  of  records  may  be  disclosed  to 
the  National  Practitioner  Data  Bank  and/ 
or  State  Licensing  Board  in  the  State(s) 
in  which  a  practitioner  is  Hcensed,  in 
which  the  VA  facility  is  located,  and/or 
in  which  an  act  or  omission  occurred 
upon  which  a  medical  malpractice 
claim  was  based  whoi  VA  reports 
information  ccmceming:  (1)  Any 
payment  fw  the  benefit  of  a  physician, 
dentist,  or  other  licensed  he^th  care 
practitionOT  which  was  made  as  the 
result  of  a  settlement  or  judgment  of  a 
claim  of  medical  malpractice  if  an 
appropriate  determination  is  made  in 
accordance  with  agency  policy  that 
payment  was  related  to  substandard 
care,  professional  incompetence  or 
professional  misconduct  on  the  part  of 


the  individual;  (2)  a  final  decision 
which  relates  to  possible  incompetence 
or  improper  professional  conduct  that 
adversely  affects  the  clinical  privileges 
of  a  physician  or  dentist  for  a  period 
longer  than  30  days;  or.  (3)  the 
acceptance  of  the  surrender  of  clinical 
privileges  or  any  restriction  of  such 
privileges  by  a  physician  or  dentist 
either  while  under  investigation  by  the 
health  care  entity  relating  to  possible 
incompetence  or  improper  professional 
conduct,  or  in  return  for  not  amducting 
such  an  investigation  or  proceeding. 
These  records  may  also  be  disclosed  as 
part  of  a  computer  matching  program  to 
accomplish  these  purposes. 
***** 

11.  In  the  system  identified  as 
29VA11,  "Physician,  Dentist  and 
Supervisory  Nurse  Professional 
Standards  Board  Action  File-VA” 
appearing  on  page  944  of  the  Federal 
Register  publication,  "Privacy  Act 
Issuances.  1991  Compilation,  Volume 
n,”  the  following  routine  use  is 
amended: 

29VAt1 

SYSTEM  NAME: 

Physician,  Dentist  and  Supervisory 
Nurse  Professional  Standards  Board 
Acticm  File — WA. 

•  •  •  •  * 

ROUTINE  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

•  *  *  •  * 

9.  Relevant  information  from  this 
system  of  records  may  be  disclosed  to 
the  National  Practitionm'  Data  Bank  and/ 
or  State  Licmising  Board  in  the  Statefs) 
in  which  a  practitioner  is  licensed,  in 
which  the  VA  facility  is  located,  and/or 
in  which  an  act  or  omission  occurred 
upon  which  a  medical  malpractice 
claim  was  based  when  VA  reports 
informaticMi  concuning:  (1)  Any 
payment  for  the  benefit  of  a  physician, 
dentist,  or  other  licensed  health  care 
practitioner  which  was  made  as  the 
result  of  a  settlement  or  judgment  of  a 
claim  of  medical  malpractice  if  an 
appropriate  determination  is  made  in 
accordance  with  agency  policy  that 
payment  was  related  to  substandard 
care,  professional  incompetence  or 
professional  misconduct  on  the  part  of 
the  individual;  (2)  a  final  decision 
which  relates  to  possible  incompetence 
or  improper  professional  conduct  that 
adversely  affects  the  clinical  privileges 
of  a  physician  or  dentist  for  a  period 
longer  than  30  days;  or.  (3)  the 
acceptance  of  the  surrender  of  clinical 
privileges  or  any  restriction  of  such 
privileges  by  a  physician  or  dentist 


40836 


Federal  Register  /  Vol.  58,  No.  145  /  Friday,  July  30,  1993  /  Notices 


either  while  under  investigation  by  the 
health  care  entity  relating  to  possible 
incompetence  or  improper  professional 
conduct,  or  in  return  for  not  conducting 
such  an  investigation  or  proceeding. 
These  records  may  also  Im  disclosed  as 
part  of  a  computer  matching  program  to 
accomplish  these  purposes. 
***** 

12.  In  the  system  identified  as 
32VA00,  “Veteran,  Employee  and 
Citizen  Health  Care  Facility 
Investigation  Records-VA”  appearing 
on  page  945  of  the  Federal  Register 
publication,  “Privacy  Act  Issuances, 

1991  Compilation,  Volume  II,”  the 
following  routine  use  is  amended: 

32VA00 

SYSTEM  name: 

Veteran,  Employee  and  Citizen  Health 
Care  Facility  Investigation  Records-VA. 

***** 

ROUTINE  USES  OF  RECORDS  MAINTAiNEO  IN  THE 
SYSTEM,  mCLUOINa  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 
***** 

13.  Relevant  information  from  this 
system  of  records  may  be  disclosed  to 
the  National  Practitioner  Data  Bank  and/ 
or  State  Licensing  Board  in  the  State(s) 
in  which  a  practitioner  is  licensed,  in 
which  the  VA  facility  is  located,  and/or 
in  which  an  act  or  omission  occurred 
upon  which  a  medical  malpractice 
claim  was  based  when  VA  reports 
information  concerning:  (1)  Any 
payment  for  the  benefit  of  a  physician, 
dentist,  or  other  licensed  health  care 
practitioner  which  was  made  as  the 
result  of  a  settlement  or  judgment  of  a 
claim  of  medical  malpractice  if  an 
appropriate  determination  is  made  in 
accordance  with  agency  policy  that 
payment  was  related  to  substandard 
care,  professional  incompetence  or 
professional  misconduct  on  the  part  of 
the  individual;  (2)  a  final  decision 
which  relates  to  possible  incompetence 
or  improper  professional  conduct  that 
adversely  affects  the  clinical  privileges 
of  a  physician  or  dentist  for  a  period 
longer  than  30  days;  or,  (3)  the 
acceptance  of  the  surreiider  of  clinical 
privileges  or  any  restriction  of  such 
privileges  by  a  physician  or  dentist 
either  while  under  investigation  by  the 
health  care  entity  relating  to  possible 
incompetence  or  improper  professional 
conduct,  or  in  return  for  not  conducting 
such  an  investigation  or  proceeding. 
These  records  may  also  1m  disclosed  as 
part  of  a  computer  matching  program  to 
accomplish  these  purposes. 
***** 

13.  In  the  system  identified  as 
34VA11,  “Veteran,  Patient,  Employee 


and  Voltinteer  Research  and 
Development  Project  Records-VA” 
appearing  on  page  947  of  the  Federal 
Register  publication,  “Privacy  Act 
Issuance,  1991  Compilation,  Volume  B,” 
the  following  routine  use  is  amended: 

34VA11 

SYSTEM  NAME: 

Veteran,  Patient,  Employee  and 
Volvmteer  Research  and  Development 
Project  Records-VA. 

***** 

ROUnNE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDINQ  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 
***** 

11.  Relevant  information  from  this 
system  of  records  may  be  disclosed  to 
the  National  Practitioner  Data  Bank  and/ 
or  State  Licensing  Board  in  the  State(s) 
in  which  a  practitioner  is  licensed,  in 
which  the  VA  facility  is  located,  and/or 
in  which  an  act  or  omission  occurred 
upon  which  a  medical  malpractice 
claim  was  based  when  VA  reports 
information  concerning:  (1)  Any 
payment  for  the  benefit  of  a  physician, 
dentist,  or  other  licensed  health  care 
practitioner  which  was  made  as  the 
result  of  a  settlement  or  judgment  of  a 
claim  of  medical  malpractice  of  an 
appropriate  determination  is  made  in 
accordance  with  agency  policy  that 
payment  was  related  to  substandard 
care,  professional  incompetence  or 
professional  misconduct  on  the  part  of 
the  individual;  (2)  a  final  decision 
which  relates  to  possible  incompetence 
or  improper  professional  conduct  that 
adversely  affects  the  clinical  privileges 
of  a  physician  or  dentist  for  a  period 
longer  than  30  days;  or,  (3)  the 
acceptance  of  the  surrender  of  clinical 
privileges  or  any  restriction  of  such 
privileges  by  a  physician  or  dentist 
either  while  under  investigation  by  the 
health  care  entity  relating  to  possible 
incompetence  or  improper  professional 
conduct,  or  in  return  for  not  conducting 
such  an  investigation  or  proceeding. 
These  records  may  also  1m  disclosed  as 
part  of  a  computer  matching  program  to 
accomplish  these  purposes. 
***** 

14.  In  the  system  identified  as 
63VA05,  “Grievance  Records-VA” 
appearing  on  page  972  of  the  Federal 
Register  publication,  “Privacy  Act 
Issuances,  1991  Compilation,  Volume 
n,”  the  following  routine  use  is 
amended: 

63V  AOS 

SYSTEM  NAME: 

Grievance  Records-VA. 

***** 


ROUTINE  USES  OF  RECORDS  MAINTAMED  IN  THE 
SYSTEM,  INCLUDINO  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 
***** 

13.  Relevant  information  from  this 
system  of  records  may  be  disclosed  to 
the  National  Practitioner  Data  Bank  and/ 
or  State  Licensing  Board  in  the  State(s) 
in  which  a  practitioner  is  licensed,  in 
which  the  VA  facility  is  located,  and/or 
in  which  an  act  or  omission  occtured 
upon  which  a  medical  malpractice 
claim  was  based  when  VA  reports 
information  concerning:  (1)  Any 
payment  for  the  benefit  of  a  physician, 
dentist,  or  other  licensed  health  care 
practitioner  which  was  made  as  the 
result  of  a  settlement  or  judgment  of  a 
claim  of  medical  malpractice  if  an 
appropriate  determination  is  made  in 
accordance  with  agency  policy  that 
payment  was  related  to  substandard 
care,  professional  incompetence  or 
professional  misconduct  on  the  part  of 
the  individual;  (2)  a  final  decision 
which  relates  to  possible  incompetence 
or  improper  professional  conduct  that 
adversely  affects  the  clinical  privileges 
of  a  physician  or  dentist  for  a  period 
longer  than  30  days;  or,  (3)  the 
acceptance  of  the  surrender  of  clinical 
privileges  or  any  restriction  of  such 
privileges  by  a  physician  or  dentist 
either  while  under  investigation  by  the 
health  care  entity  relating  to  possible 
incompetence  or  improper  professional 
conduct,  or  in  return  for  not  conducting 
such  an  investigation  or  proceeding. 
These  records  may  also  1m  disclosed  as 
part  of  a  computer  matching  program  to 
accomplish  these  purposes. 
***** 

15.  In  the  system  identified  as 
66VA53,  Inspector  General  Complaint 
Center  Records-VA”  appearing  on  page 
975  of  the  Federal  Register  publication, 
“Privacy  Act  Issuances,  1991 
Compilation,  Volume  II,”  the  following 
routine  use  is  amended: 


SYSTEM  name: 

Inspector  General  Complaint  Center 
Records-VA. 

***** 

routine  uses  of  records  maintamed  in  the 

SYSTEM,  INCLUDINQ  CATEGORIES  OF  USERS  ANO 
PURPOSES  OF  SUCH  USES: 
***** 

10.  Relevant  information  from  this 
system  of  records  may  be  disclosed  to 
the  National  Practitioner  Data  Bank  and/ 
or  State  Licensing  Board  in  the  State(s) 
in  which  a  practitioner  is  licensed,  in 
which  the  VA  facility  is  located  and/or 
in  which  an  act  or  omission  occurred 
upon  which  a  medical  malpractice 
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claim  was  based  when  VA  reports 
information  concerning:  (1)  Any 
payment  for  the  benefit  of  a  physician, 
dentist,  or  other  licensed  health  care 
practitioner  which  was  made  as  the 
result  of  a  settlement  or  judgment  of  a 
claim  of  medical  malpractice  if  an 
appropriate  determination  is  made  in 
accordance  with  agency  policy  that 
payment  was  related  to  substandard 
care,  professional  incompetence  or 
professional  misconduct  on  the  part  of 
the  individual;  (2)  a  final  decision 
which  relates  to  possible  incompetence 
or  improper  professional  conduct  that 
adversely  affects  the  clinical  privileges 
of  a  physician  or  dentist  for  a  period 
longer  than  30  days;  or,  (3)  the 
acceptance  of  the  surrender  of  clinical 
privileges  or  any  restriction  of  such 
privileges  by  a  physician  or  dentist 
either  while  under  investigation  by  the 
health  care  entity  relating  to  possible 
incompetence  or  improper  professional 
conduct,  or  in  retiim  for  not  conducting 
such  an  investigation  or  proceeding. 
These  records  may  also  disclosed  as 
part  of  a  computer  matching  program  to 
accomplish  these  purposes. 
***** 

16.  In  the  system  identified  as 
73VA14,  “Health  Professional 
Scholarship  Program-VA”  appearing  on 
page  969  of  the  Federal  Register 
publication,  “Privacy  Act  Issuances, 

1991  Compilation,  Volume  H,”  the 
following  routine  use  is  amended: 

73VA14 

SYSTEM  name: 

Health  Professional  Scholarship 
Program-VA. 

***** 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 
***** 

12.  Relevant  information  from  this 
system  of  records  may  be  disclosed  to 
the  National  Practitioner  Data  Bank  and/ 
or  State  Licensing  Board  in  the  State(s) 
in  which  a  practitioner  is  licensed,  in 
which  the  VA  facility  is  located,  and/or 
in  which  an  act  or  omission  occurred 
upon  which  a  medical  malpractice 
claim  was  based  when  VA  reports 
information  concerning:  (1)  Any 
payment  for  the  benefit  of  a  physician, 
dentist,  or  other  licensed  health  care 
practitioner  which  was  made  as  the 
result  of  a  settlement  or  judgment  of  a 
claim  of  medical  malpractice  if  an 
appropriate  determination  is  made  in 
accordance  with  agency  policy  that 
payment  was  related  to  substandard 
care,  professional  incompetence  or 
professional  misconduct  on  the  part  of 


the  individual;  (2)  a  final  decision 
which  relates  to  possible  incompetence 
or  improper  professional  conduct  that 
adversely  affects  the  clinical  privileges 
of  a  physician  or  dentist  for  a  period 
longer  than  30  days;  or,  (3)  the 
acceptance  of  the  surrender  of  clinical 
privileges  or  any  restriction  of  such 
privileges  by  a  physician  or  dentist 
either  while  imder  investigation  by  the 
health  care  entity  relating  to  possible 
incompetence  or  improper  professional 
conduct,  or  in  return  for  not  conducting 
such  an  investigation  or  proceeding. 
These  records  may  also  disclosed  as 
part  of  a  computer  matching  program  to 
accomplish  these  purposes. 
***** 

17.  In  the  system  identified  as 
76VA05,  “General  Personnel  Records 
(Title  38)-VA”  appearing  on  page  981  of 
the  Federal  Register  publication, 
“Privacy  Act  Issuances,  1991 
Compilation,  Volume  II,”  the  following 
routine  use  is  amended: 

76V  AOS 

SYSTEM  name: 

General  Personnel  Records  (Title  38)- 
VA. 

***** 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 
***** 

39.  Relevant  information  firom  this 
system  of  records  may  be  disclosed  to 
the  National  Practitioner  Data  Bank  and/ 
or  State  Licensing  Board  in  the  State(s) 
in  which  a  practitioner  is  licensed,  in 
which  the  VA  facility  is  located,  and/or 
in  which  an  act  or  omission  occurred 
upon  which  a  medical  malpractice 
claim  was  based  when  VA  reports 
information  concerning:  (1)  Any 
payment  for  the  benefit  of  a  physician, 
dentist,  or  other  licensed  health  care 
practitioner  which  was  made  as  the 
result  of  a  settlement  or  judgment  of  a 
claim  of  medical  malpractice  if  an 
appropriate  determination  is  made  in 
accordance  with  agency  policy  that 
payment  was  related  to  substandard 
care,  professional  incompetence  or 
professional  misconduct  on  the  part  of 
the  individual;  (2)  a  final  decision 
which  relates  to  possible  incompetence 
or  improper  professional  conduct  that 
adversely  affects  the  clinical  privileges 
of  a  physician  or  dentist  for  a  period 
longer  than  30  days;  or  (3)  the 
acceptance  of  the  surrender  of  clinical 
privileges  or  any  restriction  of  such 
privileges  by  a  physician  or  dentist 
either  while  under  investigation  by  the 
health  care  entity  relating  to  possible 
incompetence  or  improper  professional 


conduct,  or  in  return  for  not  conducting 
such  an  investigation  or  proceeding. 
These  records  may  also  1m  disclos^  as 
part  of  a  computer  matching  program  to 
accomplish  these  purposes. 
***** 

18.  In  the  system  identified  as 
77VA11,  “Health  Care  Provider 
Records-VA”appearing  on  page  983  of 
the  Federal  Register  publication, 
“Privacy  Act  Issuances,  1991 
Compilation,  Volume  n,”  the  following 
changes  are  being  made: 

77V  All 
SYSTEM  NAME: 

Health  Care  Provider  Records-VA. 

***** 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 
***** 

19.  Relevant  information  from  this 
system  of  records  may  be  disclosed  to 
the  National  Practitioner  Data  Bank  and/ 
or  State  Licensing  Board  in  the  State(s) 
in  which  a  practitioner  is  licensed,  in 
which  the  VA  facility  is  located,  and/or 
in  which  an  act  or  omission  occurred 
upon  which  a  medical  malpractice 
claim  was  based  when  VA  reports 
information  concerning:  (1)  Any 
payment  for  the  benefit  of  a  physician, 
dentist,  or  other  licensed  health  care 
practitioner  which  was  made  as  the 
result  of  a  settlement  or  judgment  of  a 
claim  of  medical  malpractice  if  an 
appropriate  determination  is  made  in 
accordance  with  agency  policy  that 
payment  was  related  to  substandard 
care,  professional  incompetence  or 
professional  misconduct  on  the  part  of 
the  individual;  (2)  a  final  decision 
which  relates  to  possible  incompetence 
or  improper  professional  conduct  that 
adversely  affects  the  clinical  privileges 
of  a  physician  or  dentist  for  a  period 
longer  than  30  days;  or,  (3)  the 
acceptance  of  the  surrender  of  clinical 
privileges  or  any  restriction  of  such 
privileges  by  a  physician  or  dentist 
either  while  under  investigation  by  the 
health  care  entity  relating  to  possible 
incompetence  or  improper  professional 
conduct,  or  in  return  for  not  conducting 
such  an  investigation  or  proceeding. 
These  records  may  also  1m  disclosed  as 
part  of  a  computer  matching  program  to 
accomplish  these  purposes. 
***** 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 
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RETENTION  ANO  disposal: 

ReccHds  are  maintained  at  the 
employing  VA  fecility.  If  the  individual 
transfim  to  another  VA  Cadlity  location, 
the  record  is  transferred  to  the  new 
employing  location.  Records  are  retired 
to  a  Federd  records  center  3  years  after 
the  individual  separates  from  VA 
employment  (in  some  cases,  records 
may  be  maintained  at  the  fedlity  for  a 
longer  pwiod  of  time)  and  are  destroyed 
30  years  after  separation  from 
«nployment.  Records  for  applicants 
who  are  not  selected  for  VA 
employment  are  destroyed  2  years  after 
non-seledion  or  when  no  longer  needed 
for  reference,  whichever  is  sooner. 
Information  stored  on  electronic  storage 
media  is  maintained  and  disposed  of  in 
accordance  with  records  disposition 
authority  approved  by  the  Archivist  of 
the  Unit^  States. 

*  •  •  •  * 

19.  In  the  system  identifted  as 
79VA162,  "Decentralized  Hospital 
Computer  Program  (DHCP)  M^ical 
Management  Records — VA”  appearing 
on  page  966  of  the  Federal  Roister 


publication,  "Privacy  Act  Issuances, 
1991  Compilation.  Volume  n,  the 
following  routine  use  is  amended: 

79VA162 

SYSTEM  NAME: 

Decentralized  Hospital  Computer 
Program  (DHCP)  Medical  Management 
Records — ^VA. 


ROUTME  USES  OF  RECORDS  MAMTABCD  M  TNE 
SYSTEM,  MCLUDeM  CATEQORKS  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

***** 

20.  Relevant  information  from  this 
system  of  records  may  be  disclosed  to 
the  National  Practitioner  Data  Bank  and/ 
or  State  Licensing  Board  in  the  State(s) 
in  which  a  practitioner  is  licensed,  in 
which  the  VA  facility  is  located,  and/or 
in  which  an  act  or  omission  occurred 
upon  which  a  medical  malpractice 
claim  was  based  when  VA  reports 
information  concerning:  (1)  Any 
payment  for  the  benefit  of  a  physician, 
dentist,  or  other  licensed  health  care 
practitioner  which  was  made  as  the 


result  of  a  settlement  or  judgment  of  a 
claim  of  medical  malpractice  if  an 
appropriate  determination  is  made  in 
accordance  with  agency  policy  that 
payment  was  related  to  substandard 
care,  professional  incompetence  or 
professional  miscimduct  on  the  part  of 
the  individual;  (2)  a  ftnal  decision 
which  relates  to  possible  incompetence 
or  improper  professional  conduct  that 
adversely  affects  the  clinical  privileges 
of  a  physician  or  dentist  for  a  period 
longer  than  30  days;  or,  (3)  the 
acceptance  of  the  surrender  of  clinical 
privileges  or  any  restriction  of  such 
privileges  by  a  physician  or  dentist 
either  while  under  investigation  by  the 
health  care  entity  relating  to  possible 
incompetence  or  improper  professional 
conduct,  or  in  return  for  not  conducting 
such  an  investigation  or  proceeding. 
These  records  may  also  be  disclos^  as 
part  of  a  computer  matching  program  to 
accomplish  these  purposes. 
***** 

(FR  Doc.  93-18169  Filed  7-29-93;  8:45  am] 
Bn.LINO  CODE  tSZO-OI 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  In  the  Sunshine  Acf*  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


DEFENSE  NUCLEAR  FAULITIES  SAFETY 
BOARD 

Pursuant  to  the  provisions  of  the 
"(Sovemment  in  the  Sunshine  Act”  {5 
U.S.C.  552b),  notice  is  hereby  given  of 
the  Board’s  meeting  described  below. 

The  Board  will  also  conduct  a  public 
hearing  pursuant  to  42  U.S.C.  2286b  and 
invites  any  interested  persons  or  groups 
to  present  any  comments,  technical 
information,  or  data  concerning  current 
health  or  safety  questions  at  the  Y-12 
Plant,  Oak  Ridge.  Tennessee. 

TIME  AND  DATE:  5:00  p.m.,  August  26, 

1993 — Department  of  Energy 
presentations:  7:00  p.m. — Opportunity 
for  interested  persons  to  present  oral 
comments  concerning  the  matters  to  be 
considered. 

PLACE:  American  Museum  of  Science  & 
Energy,  300  S.  Tulane  Avenue,  Oak 
Ridge,  TN  37830. 

STATUS:  Open.  While  the  Government  in* 
the  Sunshine  Act  does  not  require  that 
the  scheduled  briefing  be  conducted  in 
a  meeting,  the  Board  has  determined 
that  an  open  meeting  in  this  specific 
case  furthers  the  public  interests 
underlying  both  the  Sunshine  Act  and 
the  Board’s  enabling  legislation. 

MATTERS  TO  BE  CONSIDERED:  The  open 
ublic  meeting  and  hearing  are  being 
eld  so  as  to  provide  the  Board  with  the 
latest  and  best  information  on  topics 
related  to  the  adequate  protection  of 
public  health  and  safety  at  the  Y-12 
Plant,  and  to  receive  from  members  of 
the  public  any  pertinent  comments  they 
wish  to  make  on  health  and  safety 
issues  at  the  Y-12  Plant.  The 
Department  of  Energy  (DOE)  will  take 
appropriate  measures  to  safeguard  any 
classified  or  controlled  nuclear 
information  it  presents  at  this  meeting. 
The  public  hearing  portion  is 
independently  authorized  by  42  U.S.C. 
2286b. 

FOR  MORE  INFORMATION  CONTACT: 

Kenneth  M.  Pusateri,  General  Manager, 
Defense  Nuclear  Facilities  Safety  Board, 
625  Indiana  Avenue,  NW,  Suite  700, 
Washington,  DC  20004,  (202)208-6400. 
This  is  not  a  toll  free  number. 
SUPPLEMENTARY  INFORMATION:  Requests 
to  speak  at  the  hearing  may  be 
submitted  in  writing  or  by  telephone. 


We  ask  that  commentators  describe  the 
nature  and  scope  of  the  oral 
presentation,  l^ose  who  contact  the 
Board  prior  to  close  of  business  on 
August  25, 1993,  will  be  scheduled  for 
time  slots,  beginning  at  approximately 
7:00  p.m.  The  Board  will  post  a 
schedule  for  those  speakers  who  have 
contacted  the  Board  before  the  hearing. 
The  posting  will  be  made  at  the 
entrance  to  the  auditorium  at  the  start 
of  the  5:00  p.m.  meeting. 

Anyone  who  wishes  to  comment, 
provide  technical  information  or  data 
may  do  so  in  writing,  either  in  lieu  of, 
or  in  addition  to  meiking  an  oral 
presentation.  The  Board  members  may 
question  presenters  to  the  extent 
deemed  appropriate.  The  Board  will 
hold  the  record  open  until  September  7, 
1993,  for  the  receipt  of  materials.  A 
transcript  of  the  meeting  will  be  made 
available  by  the  Board  for  inspection  by 
the  public  at  the  Defense  Nuclear 
Facilities  Safety  Board’s  Washington 
office  and  at  the  DOE’s  public  reading 
room  at  the  DOE  Federal  Building,  200 
Administration  Road,  Oak  Ridge,  TN 
37830. 

The  Board  specifically  reserves  its 
right  to  further  schedule  and  otherwise 
regulate  the  course  of  the  meeting  and 
hearing,  to  recess,  reconvene,  postpone 
or  adjourn  the  meeting,  conduct  further 
reviews,  and  otherwise  exercise  its 
power  under  the  Atomic  Energy  Act  of 
1954,  as  amended. 

Dated:  July  27, 1993. 

John  T.  Conway, 

Chairman. 

IFR  Doc.  93-18307  Filed  7-28-93;  8:59  am] 
BILUNC  CODE  SaZO-KD-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Pursuant  to  the  provisions  of  the 
“Government  in  the  Sunshine  Act”  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:03  a.m.  on  Tuesday,  July  27, 1993, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session  to  consider  the  following: 

Recommendation  concerning  an 
administrative  enforcement  proceeding. 

Matters  relating  to  the  probable  failure  of 
a  certain  insured  bank. 

Recommendation  regarding  the  liquidation 
of  depository  institutions’  assets  acquired  by 
the  Corporation  in  its  capacity  as  receiver. 


liquidator,  or  liquidating  agent  of  those 
assets; 

Memorandum  re:  1993  National  Real  Estate 
Auction  (Case  No.  000-<X)021-93-BOD) 

Matters  relating  to  the  Corporation’s 
corporate  and  supervisory  activities. 

Matters  relating  to  an  assistance  agreement 
with  an  insured  bank. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director 
Jonathan  L.  Fiechter  (Acting  Director, 
Office  of  Thrift  Supervision),  seconded 
by  Director  Eugene  A.  Ludwig 
(Comptroller  of  the  Currency), 
concurred  in  by  Acting  Chairman 
Andrew  C.  Hove,  Jr.,  that  Corporation 
business  required  its  consideration  of 
the  matters  on  less  than  seven  days’ 
notice  to  the  public:  that  no  earlier 
notice  of  the  meeting  was  practicable: 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation:  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(2),  (c)(4),  (c)(6).  (c)(8), 
(c)(9)(A)(i).  (c)(9)(A)(ii).  (c)(9)(B).  and 
(c)(10)  of  the  “Government  in  the 
Sunshine  Act”  (5  U.S.C.  552b(c)(2), 
(c)(4).  (c)(6).  (c)(8).  (c)(9)(A)(i). 
(c)(9)(A)(ii).  (c)(9)(B).  and  (c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550-17th  Street,  NW.,  Washington,  DC. 

Dated;  July  27, 1993. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 

Deputy  Executive  Secretary. 

IFR  Doc.  93-18328  Filed  7-28-93;  11:13  am] 
BILUNG  CODE  STia-OI-M 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10  a.m.,  Wednesday, 
August  4, 1993. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets 
NW.,  Washington,  DC  20551. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Payments  system  risk  policy  matters:  (a) 
publication  for  comment  of  proposed 
revisions  to  the  Payments  System  Risk  Policy 
Statement  and  accompanying  changes  to  the 
Guide  to  the  Payments  System  Risk  Policv, 
and  (b)  issuance  of  an  Overview  of  the 
Payments  System  Risk  Policy. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 
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Note:  This  meeting  will  be  leoarded  fiar  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board’s 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  $5  per  cassette  by  calling 
(202)  452-3684  or  by  writing  to: 

Freedom  of  Information  Office,  Board  of 
Goveraots  of  the  Federal  Reserve  System. 
Washington,  DC  20551 

CONTACT  PERSON  FOR  IIORE  INFORMATION: 
Mr.  Joseph  R.  Coyne.  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  July  28, 1993. 

Jennifo' ).  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc  93-18329  Filed  7-28-93;  11:44  am] 
BiLLMQ  CODE  a2ie-0t-F 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  Approximately  11:00 
am..  Wednesday,  August  4, 1993, 
following  a  recess  at  the  conclusion  of 
the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW..  Washington,  £)C  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotimu,  assignments,  reassignments,  and 
salary  actkms)  involving  individual  Federal 
Reserve  System  employees. 


2.  Any  items  carried  forward  from  a 
previously  aimounced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  iMnk  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  July  28, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  93-18330  Filed  7-28-93;  11:14  am] 
BILUNO  CODE  ttlO-Ot-P 


SECURITIES  AND  EXCHANGE  COMMISSION 
“FEDERAL  REGISTER”  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  (58  FR  38601 
July  19. 1993). 

STATUS:  Closed  meetings. 

PLACE:  450  Fifth  Street.  NW., 
Washington,  DC. 

DATE  PREVIOUSLY  ANNOUNCED:  Thursday, 
July  15, 1993. 

CHANGE  IN  THE  MEETING:  Deletion. 

An  open  meeting  scheduled  for 
Friday,  July  3, 1993,  at  10:00  a.m.  was 
cancelled. 

Consideration  of  whether  to  adopt  rules  53, 
54  and  57,  under  the  Public  Utility  Holding 
Company  Act  of  1935.  Rule  53  dehnes  a 
partial  safe  harbor  for  registered  holding 


company  financing  of  exmnpt  wholesale 
generator  acquisitions,  and  rule  54  creates  a 
similar  safe  harbor  for  other  transactions 
involving  companies  in  the  registered 
system.  Rule  57  prescribes  notification  (Form 
U-57)  and  reporting  requirements  (Form  U- 
33-S)  for  foreign  utility  companies  and  their 
associate  public-utility  companies.  The 
Commission  will  also  consider  amendments 
to  Forms  U5S  and  U-3Aa-2.  Further,  the 
Commission  will  consider  whether  to 
publish  for  comment  proposed  amendments 
to  rule  87  to  require  Commission  approval  for 
the  sale  of  goods  and  construction  and 
services  rendered,  directly  or  indirectly,  both 
to  exempt  wholesale  generators  and  foreign 
utility  companies  from,  and  by  such  entities 
to,  other  companies  in  the  registered  holding 
company  system.  For  further  information, 
please  contact  Karrie  McMillan  at  (202)  504- 
3387. 

(Dommissioner  Beese,  as  duty  officer, 
determined  that  Commission  business 
required  the  above  changes  and  that  no 
earlier  notice  thereof  was  possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Bruce 
Rosenblum  at  (202)  272-2100. 

Dated:  July  27, 1993 
Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  93-18305  Filed  7-28-93;  8:58  am] 
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DEPARTMENT  OF  AGRICULTURE 
Farmers  Home  Administration 
7  CFR  Parts  1930, 1944, 1951  and  1965 
RIN  0575-AA49 

Management  and  Supervision  of 
Multiple  Family  Hou^ng  Borrowers 
and  Grant  Recipients 

AGENCY:  Farmers  Home  Administration, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Fanners  Home 
Administration  (FmHA)  amends  its 
regulations  governing  the  management 
and  supervision  of  FmHA  Multiple 
Family  Housing  Loan  and  Grant 
Recipients.  This  action  is  taken  to 
incorporate  administrative  clarifications 
and  revisions,  program  objectives,  and 
changes  requir^  by  the  Fair  Housing 
Amendments  Act  of  1988.  The  intended 
e^ect  of  this  action  is  to  implement 
policy  changes  based  on  consideration 
of  public  comments  received  in 
response  to  the  proposed  rule. 

EFFECTIVE  DATE:  August  30. 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Daniel,  Senior  Loan  Officer.  Multiple 
Family  Housing  Servicing  and  Property 
Management  Division,  Farmers  Home 
Administration,  USDA,  room  5321, 
South  Agriculture  Building,  14th  and 
Independence  Avenue,  Washington.  DC 
30250,  Telephone:  (202)  720-1619. 

SUPPLEMENTARY  INFORMATION: 
Classification 

This  action  has  been  reviewed  under 
USDA  procedures  established  in 
Departmental  Regulation  1512-1  which 
implements  Executive  Order  12291,  and 
has  been  determined  “non-major.”  It 
will  not  result  in  an  aiuiual  efiect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
Subpart  G,  “Environmental  Program.” 
FmHA  has  determined  that  this  action 
does  not  constitute  a  major  Federal 
action  significantly  afiecting  the  quality 
of  the  human  environment  and  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969, 


Public  Law  91-190,  an  Environmental 
Impact  Statement  is  not  required. 

Civil  Justice  Reform 

This  document  has  been  reviewed  in 
light  of  Executive  Order  12778  and 
meets  the  applicable  standards  provided 
in  sections  2(a)  and  2(b)(2)  of  that  Order. 
Provisions  within  this  part  which  are 
inconsistent  with  state  law  are 
controlling.  All  administrative  remedies 
pursuant  to  7  CFR  part  1900,  subpart  B 
must  be  exhausted  prior  to  filing  suit. 

General  Information 

The  Fair  Housing  Amendments  Act  of 
1988  was  enacted  ^ptember  13, 1988, 
and  became  effective  on  March  12. 

1989.  The  Act  expanded  title  Vin  of  the 
Civil  Rights  Act  of  1968  to  prohibit 
discriminatory  housing  practices  based 
on  handicap  and  familial  status  and  to 
otherwise  undergird  the  idea  that 
persons  with  handicaps  be  accorded 
reasonable  accommodation  in  all  facets ' 
of  access  to  housing.  This  action 
incorporates  the  provisions  of  the  Fair 
Housing  Amendments  Act. 

Other  changes  correct,  revise,  expand 
and  clarify  the  proposed  rule  in 
response  to  questions  and  comments 
raised  by  the  public  and  FmHA  staff. 

Public  Comment  Response 

A  total  of  86  responses  were  received 
from  throughout  the  nation  in  response 
to  the  proposed  rulemaking  action 
published  in  the  Federal  Register, 
volume  56,  August  27. 1991,  at  page 
42364.  There  were  35  frtjm  Agency  staff; 
18  fix)m  rental  housing  management 
firms;  8  from  state  and  national  coimcils 
of  owners  and  managers;  6  from  tenant 
advocacy  groups;  5  ^m  Certified 
Public  Accounting  firms;  4  from 
housing  consultants;  3  from  profit 
motivated  developers;  2  from  nonprofit 
housing  sponsors;  2  from  energy 
auditors;  and  1  from  the  Department  of 
Treasury.  One  response  identified  this 
rulemaldng  action  but  actually  provided 
response  to  another  rulemaking  action. 
One  other  response  was  received  in 
duplicate.  Several  responses 
represented  an  aggregate  of  constituent 
contribution  to  the  submitted  responses. 

General  comment  was  provided  by  36 
commenters  covering  a  variety  of  topics 
not  specific  to  any  particular  section  or 
paragraph  in  the  regulation.  Several 
expressed  concern  that  the  Agency 
would  become  more  involved  in 
micromanagement  of  project  operations 
if  the  proposed  rule  was  adopted 
without  change.  The  Agency  has  duly 
considered  this  concern  and  has 
modified  its  stance  by  providing 
program  objective  statements  in  such 
areas  as  the  management  plan. 


management  agreement,  management 
reporting  and  Agency  review  of 
management  reports.  A  concept  of 
reasonable  tolerance  is  introduced  in 
further  response  to  this  concern.  This 
means  that  project  actual  expenses 
within  plus  or  minus  five  percent  of 
planned  expenses  will  be  considered 
reasonable.  Throughout  this  final  rule, 
the  Agency  stresses  its  role  as  a  monitor 
of  borrower  compliance  in  the  tone  and 
intent  of  the  regulation. 

A  number  of  commenters  suggested 
the  Agency  prepare  a  topical  index  of 
the  material  contained  in  the  regulation. 
The  Agency  recognizes  this  would  be 
helpful  but  it  is  not  immediately 
essential  in  view  of  the  urgency  to 
complete  and  issue  this  rulemaking. 

Waste,  fraud  and  abuse  was  the  tneme 
of  a  number  of  commenters,  both  in 
general  and  specific  comment.  The 
agency  is  responding  to  this  concern  in 
its  management  reporting,  review  and 
audit  process  requirements.  Specific 
changes  are  made  for  disclosure  and 
certification  of  identity  of  interest 
between  borrowers  and  management 
firms  and  any  combination  of 
relationship  with  vendors  or  providers 
of  supplies  and/or  services.  One 
commenter  suggested  that  the  Agency 
retire  audits  of  management  firms. 

The  Agency  declines  this  suggestion 
on  the  basis  that  the  internal  operation 
of  a  management  firm  is  not  governed 
by  the  Agency;  rather  the  Agency  is 
concerned  that  the  borrower  receives 
management  services  that  meet  the 
standards  of  the  management  plan  as 
contracted  for  in  the  management 
agreement  and  provided  by  the 
memagement  firm. 

A  general  change  was  proposed 
throughout  the  regulation  by  the  Agency 
to  change  the  term  “market  rent”  to 
“note  rate  rent.’*  Another  general  change 
proposed  by  the  Agency  was  to 
distinguish  farm  labor  housing  where 
rent  is  assessed  from  on-farm  labor 
housing  where  no  rent  is  assessed. 
Public  comment  was  generally 
supportive  of  these  changes. 

A  general  administrative  change  is 
being  made  with  this  action.  All 
references  to  District  Office  and  District 
Director  are  changed  to  Servicing 
Official  and  Servicing  Office 
respectively  throughout.  This  change  is 
made  to  conform  with  restructuring  of 
the  state  organization  by  some  FmHA 
State  Offices.  The  new  terms  are  generic 
and  will  apply  to  those  states  retaining 
the  traditional  Agency  structure  and 
those  who  will  adopt  a  different 
structure.  Other  general  changes 
identified  in  the  proposed  rule  are 
addressed  where  they  are  primarily 
mentioned  in  sequence  of  the  text. 
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Part  1930 — General 

The  Agency  made  modifications  to  its 
prior  rulemaking  action  in  response  to 
comments  concerning  the  responsibility 
of  projects  to  ensure  that 
accommodations  in  rules,  policies, 
practices  or  services  are  afforded  to 
ensure  that  those  persons  with 
handicaps  or  disabilities  are  treated 
with  fairness  required  by  law  and  the 
dictates  of  common  sense. 

Comments  were  received  which 
suggested  the  Agency  should  be  using 
this  rul«naking  at^on  to  move  more 
aggressivriy  against  owners  of  form 
labmr  {nojetls  who  have  agreed  to 
provide  housing  for  fine  to  their  laborers 
in  exchange  for  not  signing  loan 
agreements  but  are  not  honoring  their 
responsibilities.  This  commenter’s 
concerns  have  been  primarily  addressed 
in  a  separate  rulemaking  action  at  57  FR 
59900,  December  17, 1992,  which 
included  modifications  now  inclusive 
in  this  rulemaking. 

Several  commenters  stated  concerns 
about  the  Agency’s  responsiveness  to 
requests  for  budget  approval,  rent 
changes,  and  ot^r  requests  sudi  as 
return  on  investment  or  withdrawal  of 
initial  operating  capital,  warranting  a 
timely  response  by  Agency  personnel. 
The  Agency  is  concerned  that  it  be  able 
to  provide  timely  responses  to  the 
public.  In  its  review  of  the  proposed 
rulemaldng  action,  the  Agency 
identified  several  underlying  causes 
which  may  be  contributing  to  these 
concerns  and  the  Agency  is  taking  steps 
to  address  these  concerns. 

A  major  step  taken  is  to  modify  the 
manner  and  timing  in  which  annual 
management  reports  will  be  submitted, 
reviewed  and  evaluated  by  Agency 
officials.  What  has  previously  been  an 
wnual  reports  process  will  now  be 
divided  into  an  annual  budget  review 

{)rocess,  that  should  take  place  in  the 
ast  quarter  of  a  project  fiscal  year  in 
preparation  for  ^  ensuing  fiscal  year, 
and  an  annual  audit  review  which  will 
follow  after  a  fiscal  year  is  complete. 

Concurrent  with  the  budget  review 
process  will  be  a  process  of  annual 
review  of  project  operations.  This 
review  will  incmporate  review  of  the 
preceding  year’s  audit  and 
recommendations,  the  current  and 
proposed  budget,  and  other  items  such 
as  the  latest  supervisory  visit,  energy 
audit  repc^,  a^  identity  of  interest 
disclosure  documents  already  on  file  in 
the  Servicing  Office.  This  is  intended  to 
permit  the  ^ency  and  the  borrower  to 
evaluate  project  operations  and 
incorporate  apprt^iate  planned 
changes  Cor  t^  ensuing  fiscal  year  of 


project  operation  before  the  beginning  of 
the  new  fiscal  year. 

Agency  adoption  of  the  foregoing 
annual  budget/review  and  audit  review 
process  is  intended  to  forestall  a 
practice  often  used  by  the  Agency  by 
waiting  for  the  audit  report  before 
revievring  a  project  budget  and 
annpleting  evaluation  of  the  preceding 
year’s  project  operation.  Often  this 
evaluation  was  completed  several 
months  into  the  fiscal  year  when  results 
of  the  evaluation  should  have  already 
taken  place.  This  practice  has 
contributed  to  unsound  evaluation 
practices  and  unwarranted  delays  in 
taking  action  on  proposed  budgets  and 
rent  change  requests. 

Exhibits  A  and  A-1 

Exhibits  A  and  A-1  dealing  with 
Agency  review  of  project  audits  have 
bran  subtly  modified  to  correspond 
with  the  shift  in  timing  for  audit  review 
and  to  indicate  whether  an  audit 
addressed  the  concerns  identified  in  the 
Agency’s  Audit  Program  booklet. 

Severd  commenters  requested 
definition  of  subjective  terms  sudi  as 
reasonable,  significant  and  excessive. 
Such  terms  are  used  to  convey  intent. 
The  Agency  believes  defining  these 
terms  could  be  detrimental  as  well  as 
beneficial.  The  Agency  would  rather 
allow  judgment  to  be  exercised  within 
the  idea  of  reasonable  tolerance. 

Exhibit  B 

Paragraph  11 — Definitions 

The  definitions  of  Adjusted  Aimual 
Income,  Annual  Income,  Net  Family 
Assets  and  Resident  Assistant  are 
revised  to  incorporate  changes  of 
wording  for  the  same  definitions  used 
by  the  Department  of  Housing  and 
Urban  Development  (HUD).  Ihe 
Housing  and  Urban-Rural  Recovery  Act 
of  1983  requires  the  Departments  of 
HUD  and  Agriculture  to  use  the  same 
meanings  of  the  definitions.  The  Agency 
is  clarifying  that  forecasting  ol  medical 
expenses  may  be  calculated  using  past 
experimice  as  a  guide.  Ihe  Agency 
agrees  with  several  commenters  v^o 
pointed  out  the  futility  in  forecasting 
such  expenses  on  exclusively  a 
prospective  basis. 

The  definition  for  Congregate  Housing 
is  clarified  to  distinguish  tl^  such 
facilities  may  provide  specific  services 
which  may  possibly  not  be  all  services 
needed  by  some  tenants. 

Some  commenters  suggested  that  the 
definitions  for  handicap  and  disability 
be  combined  since  the  Fair  Housing  Act 
only  mentions  handicap.  The  Agency 
considered  this  but  chooses  to  retain  the 
separate  definitions  since  the  Housing 


Act  of  1949  governing  Agency  housing 
programs  includes  coverage  for  persons 
who  are  disabled. 

Definitions  for  Member/Comember. 
Overage  and  Utility  Allowance  have 
been  added  to  explain  the  meaning  of 
these  terms  used  throughout  the 
regulation.  In  response  to  comment,  the 
term  Minor  is  revised  to  identify  a 
minor  as  a  dependent  person  xmder  18 
years  of  age  rather  than  any  person, 
such  as  a  cohabitant,  who  is  under  18. 

Paragraph  HI — ^Borrower 
Responsibilities 

Commentma  indicated  that  the 
regulations  should  be  clarified  to  bring 
out  the  fact  that  residents  of  on-farm 
single  family  housing  type  dwelling 
units  need  not  complete  Form  FmHA 
1944-8,  “Tenant  Certification.’’  The 
Agency  has  clarified  its  regulations  to 
eliminate  the  need  for  the  tenant 
certification  form  in  instances  where 
farm  labor  housing  residents  are  not 
required  to  pay  rent  for  their  housing. 

Public  comments  also  suggested 
additional  wording  to  more  clearly 
highlight  existing  policies;  however,  the 
Agency  determined  that  if  several  of 
these  suggestions  were  adopted,  it 
would  repeat  policies  found  elsewhere 
in  the  regulatitms. 

Paragraph  IV — ^Rent  Subsidy 
Opportunities 

Commenters  pointed  out  that 
paragraph  IV(A)(2)(d)  is  no  longer 
needed.  This  paragraph  limited  an 
increase  of  tenant  rent  by  10  percent  in 
any  12  month  period  caused  by  a 
previous  change  that  increased  tenant 
contribution  from  25  percent  to  30 
percent  of  adjusted  monthly  income. 

The  Agency  agrees  and  has  deleted  the 
paragraph. 

In  paragraph  IV  C,  the  Agency  has 
clarified  that  HUD  Section  8  tenant 
subsidies  can  be  administered  through 
other  agencies  such  as  State  Housing 
Finance  Agencies.  The  Agency  made 
other  minor  editorial  changes  to 
paragraph  TV  while  not  altering  existing 
policies. 

One  commenter  suggested  that  private 
rental  assistance  agreements  whidi  call 
for  a  per  unit  ceiling  to  limit  the  amoimt 
of  subsidy  exposure  to  a  known 
maximum  was  not  a  good  idea.  The 
Agency  disagrees  because  other  tenant 
subsidies  will  benefit  additional  tenants 
and  financially  strengthen  projects.  To 
prohilMt  other  sources  of  siibsidy  just 
because  they  provide  less  subsidy  than 
the  subsidy  the  Agency  can  provide 
would  unacceptably  ^ny  benefit  to 
tenants. 


40864 


Federal  Register  /  Vol.  58,  No.  145  /  Friday,  July  30,  1993  /  Rules  and  Regulations 


Paragraph  V — ^Management  Operations 

One  commenter  recommended  that 
the  management  fee  be  based  on  gross 
rents  and  other  collections.  The  Agency 
did  not  adopt  this  recommendation. 
Management  fees  are  established  in  a 
variety  of  ways  in  both  the  private  and 
public  sector.  The  Agency  does  not 
want  to  arbitrarily  impose  a  particular 
manner  in  which  management  fees  are 
established.  It  is  sufficient  to  evaluate 
the  reasonableness  of  the  fees  without 
restricting  the  methodology  used  to 
establish  the  fees. 

Several  commenters  recommended 
that  clarifications  be  made  as  to  the 
types  of  management  plans  and 
management  agreements  acceptable  to 
the  Agency.  The  Agency  is  not  adopting 
these  recommendations  because 
regulations  are  adequate  in  this  area. 
E}^bit  B-1  of  this  rule  describes  the 
various  kinds  of  information  that  should 
be  described  in  a  management  plan. 
Exhibit  B-3  of  this  rule  is  a  sample 
management  agreement  and  is  intended 
as  a  guide  to  set  the  tone  of  items, 
information  and  contractual  language 
that  should  be  used  in  carrying  out 
program  objectives.  With  the  guidance 
contained  in  these  two  exhibits,  the 
Agency  believes  it  prudent  to  allow 
owners  the  flexibility  to  tailor 
management  plans  and  agreements  to  fit 
the  particular  features  and  needs  of  each 
project. 

Recommendations  were  also  made  to 
clarify  policies  with  regard  to  projects 
manag^  by  companies  sharing  an 
identity  of  interest  relationship  with  the 
owner/borrower.  Commenters  stated 
identity  of  interest  managers  were  being 
subjected  to  having  fees  cxirtailed  by 
Agency  staff  for  unjustified  reasons. 
Other  commenters  stated  the  need  for 
better  guidance  to  improve  the  Agency’s 
ability  to  curtail  management  fees  of 
identity  of  interest  management 
companies  when  compensation  for 
services  they  provide  are  deemed  too 
high.  In  response  to  these  concerns,  the 
Agency  believes  there  is  a  need  to 
require  better  disclosure  of  when  an 
identity  of  interest  exists.  The  Agency 
believes  compensation  must  be 
evaluated  for  reasonableness  on  a  case 
by  case  basis  in  view  of  facts  unique  to 
a  project  such  as  its  management  plan, 
project  location,  and  availability  of 
services,  compared  to  actual  data  of 
other  project  operations  similarly 
situated.  The  Agency  adopted 
modifications  to  paragraph  V  to  clarify 
and  implement  these  principles.  The 
Agency  is  hopeful  of  later  establishing 
standards  of  management  with 
measurable  criteria  for  use  in  the 
evaluation  process. 


Commenters  suggested  that  requiring 
site  managers/caretakers  to  pay  rent 
based  on  their  total  income,  when  in  a 
revenue  producing  imit,  will  cause 
many  of  them  to  move  off  site.  This 
represents  a  fundamental 
misunderstanding  of  the  regulation’s 
intent.  Site  managers  or  caretakers 
occupying  a  rent  producing  unit  occupy 
the  unit  as  an  employee,  not  as  a  tenant 
per  se.  However,  to  determine  the  rent 
to  be  paid  by  the  employee,  rent 
contribution  is  calculated  by  the  same 
rules  applying  to  a  tenant.  likewise  any 
rental  assistance  or  interest  credit 
subsidy  is  paid  or  credited  respectively, 
or  overage  collected,  same  as  for  a 
tenant.  The  Agency  has  clearly 
distinguished  two  scenarios  of 
operation;  one  where  the  site  manager/ 
caretaker  lives  in  a  rent-free  nonrevenue 
unit  and  one  where  the  person  lives  in 
rent  producing  xmit.  This  clarity  should 
not,  nor  is  it  intended  to,  force  site 
managers/caretakers  from  a  project; 
rather  the  opposite  is  the  intended 
result  by  allowing  project  owners  the 
option  to  choose  which  of  the  two 
scenarios  to  use  in  their  plan  of 
operation. 

Paragraph  VI — Renting  Procedure 

Extensive  comments  were  received 
dealing  with  the  myriad  of  tenant- 
landlord  issues  covered  in  this 
paragraph.  Most  prominent  were  those 
from  each  of  the  tenant  advocacy  groups 
who  responded.  Two  of  the  groups 
focused  only  on  occupancy  standards; 
three  dealt  with  all  aspects  of  the 
paragraph.  One  focused  on  the  specific 
provisions  of  the  Fair  Housing 
Amendments  Act  of  1988,  and  by 
reference,  supported  comments  of 
another  commenter  who  addressed 
many  concerns. 

The  Agency  has  made  substantive 
modifications  to  the  prior  rule  which 
are  consistent  with  the  intent  and 
application  of  the  Fair  Housing 
Amendments  Act.  The  concept  of 
reasonable  accommodation  in  attitudes, 
rules,  policies,  practices,  and  access  are 
incorporated  throughout  the  paragraph 
in  such  areas  as  afffimative  action, 
handicap  accessibility,  tenant  eligibility, 
occupancy  standards,  applications, 
waiting  lists,  and  tenant  or  member 
selection. 

A  central  theme  in  the  Fair  Housing 
Amendments  Act  is  that  persons  with 
handicaps  shall  not  be  deterred  by 
physical  or  administrative  barriers  bom 
otherwise  acquiring  housing,  like  other 
qualified  persons  can,  that  meets  their 
needs  to  maintain  their  sense  of 
independence  in  living  within  their 
own  freedom  of  choice.  Thus,  the  long 
held  Agency  requirement  that  a  project 


owner  or  manager  determine  an 
applicant’s,  tenant’s  or  member’s  ability 
to  live  independently  is  summarily 
removed  and  other  references  or 
inferences  throughout  the  regulation  are 
removed  or  modified.  A  person  other 
than  the  applicant,  tenant  or  member 
making  sucm  a  determination  would  be 
performing  a  discriminatory  act  in 
violation  of  law. 

Occupancy  standards  will  remain  the 
responsibility  of  the  borrower  to 
establish  as  proposed.  However,  the 
standards  first  proposed  have  been 
replaced  with  more  objective  guidelines 
than  originally  described.  These 
standards  are  adopted  frnm  those  used 
by  HUD’s  Public  and  Indian  Housing 
and  Multi-Family  Housing  Programs. 

The  net  result  will  be  that  applicant  or 
resident  families  will  have  greater 
choice  and  flexibility  in  being  housed 
within  the  unit  sizes  available  in  FmHA 
financed  projects. 

The  Agency  has  additionally 
established  an  objective  threshold  for 
determining  when  overcrowded 
occupancy  occurs  for  guidance  when 
State  or  local  statutes  or  codes  are  silent 
on  the  issue.  The  general  intent  of  the 
threshold  of  overcrowding  is  to  achieve 
a  balance  between  the  needs  of  a  family 
for  housing  and  community  health  and 
safety  concerns.  The  Agency  looked  to 
several  codes,  including  the  Uniform 
Housing  Code  issued  by  the 
International  Conference  of  Building 
Officials  in  Whittier,  California,  the 
Standard  Housing  Code  issued  by  the 
Southern  Building  Code  Congress 
International,  Inc.  of  Birmin^am, 
Alabama,  and  the  recommended 
minimum  housing  standards  adopted  by 
the  American  Public  Health  Association 
and  the  Center  for  Disease  Control 
(APHA-CEX]).  These  codes  state  that 
minimum  space  in  a  habitable  sleeping 
room  shall  be  70  square  feet.  The 
Uniform  Housing  Code  states  that  two 
people  may  occupy  this  minimum  space 
and  such  space  shall  be  increased  at  the 
rate  of  50  square  feet  for  each  additional 
person  in  excess  of  two.  Both  the 
Southern  Housing  Code  and  the  APHA- 
CDC  state  that  one  person  may  occupy 
the  minimum  70  square  feet  and  when 
more  than  one  person  occupies  the 
sleeping  room,  it  shall  have  at  least  50 
square  feet  for  each  person  over  two 
people.  Thus,  in  the  first  instance,  three 
people  in  one  habitable  sleeping  room 
would  need  120  square  feet  or  40  square 
feet  per  person,  and  in  the  second 
instance,  three  people  would  need  150 
square  feet  or  50  square  feet  per  person. 
Habitable  sleeping  rooms  in  FmHA 
financed  housing  meet  and  generally 
exceed  the  70  square  foot  minimum 
stated  in  all  of  the  three  model  codes. 
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Agency  occupancy  standard  guidelines 
are  based  on  the  premise  that  two 
people  can  occupy  each  habitable 
sleeping  room.  The  Agency  is  further 
adopting  the  guidance  that  when  more 
than  two  people  occupy  a  sleeping 
room,  there  shall  be  at  least  50  square 
feet  of  area  per  person.  Fifty  square  feet 
of  sleeping  area  per  person  is 
recommended  by  each  of  the  three 
model  codes.  FmHA  believes  this 
standard  of  50  square  feet  per  person  is 
reasonable  when  more  than  two  persons 
occupy  a  habitable  sleeping  room  given 
the  types  and  sizes  of  dwelling  units 
typi^ly  financed  by  the  Agency.  The 
adopted  standard  will  allow  a  family  to 
use  a  living  room  as  a  sleeping  room  if 
such  use  will  meet  their  needs  for 
housing. 

Paragraph  VII — Certification  and 
Verification  of  Information  and 
Corrective  Actions 

Commenters  presented  a  number  of 
suggestions  for  improving  certification 
and  verification  oi  information  and  for 
improving  guidance  on  pursuing 
corrective  actions  when  abuses  are 
imcovered.  The  Agency  is  responding 
by  providing  greater  guidance  on  what 
information  is  applicable  for  labor 
housing  residents,  particularly  those 
residing  in  rent  free  imits.  Greater 
guidance  is  provided  on  how  reviews  of 
tenant  or  member  income  and/or 
employment  verifications  may  be 
conducted,  particularly  in  matters  of 
timing  and  third  party  verification. 
Better  guidance  is  provided  on  how  to 
service  and  recover  unauthorized 
benefits  discovered  as  a  result  of  a 
review  of  receipt  of  information  firom 
third  party  sources. 

The  Agency  received  a  large  number 
of  comments  about  the  need  to  better 
define  the  magnitude  of  change  in 
income,  benefits,  or  family  size  that 
warrant  being  reported  to  the  landlord, 
and  further,  when  filing  of  a  new  tenant 
certification  is  required.  Tenants  or 
cooperative  mem^rs  will  be  required  to 
report  any  change  in  household  income, 
size  or  composition.  Borrowers  will  be 
required  to  recertify  tenants  or  members 
when  their  gross  monthly  income  or 
adjustments  to  income  increase  by  $40 
or  more  per  month  ($480  per  year). 
Likewise,  the  same  will  be  required 
when  a  tenant’s  or  member’s  ^ange  of 
gross  income  or  adjustments  to  income 
decrease  by  $20  or  more  per  month 
($240  per  year).  Borrowers  will  be 
requir^  to  recertify  a  tenant  or  member 
whenever  there  is  a  change  of 
household  size  or  composition. 

The  Agency  also  provided  positive 
response  to  requests  for  policy 
clarifications  on  processing  tenant 


certifications  when  delay  in  receiving 
third  party  verifications  is  beyond  the 
control  of  the  tenant  or  landlord.  The 
Agency  is  also  providing  additional 
guidance  on  how  to  proceed  to  resolve 
cases  where  inaccmate  information  is 
suspected  or  shown  to  occxir  on  tenant 
certifications. 

Paragraph  Vin — ^Lease  Agreements, 
Occupancy  Agreements,  Rules,  and 
Other  Tenant  Information 

Several  comments  pointed  out  that 
the  proposed  rule  did  not  include 
certain  lease  references  to  occupancy 
surcharges  promulgated  by  a  previous 
rulemaldng.  As  a  matter  of  course,  this 
rulemaking  includes  those  previous 
changes,  llie  Agency  has  provided 
added  coverage  of  lease  provisions  to 
ensure  that  tenants  are  protected  against 
having  to  incur  higher  out  of  pocket 
expenditures  for  shelter  costs  as  a  result 
of  a  monetary  or  non-monetary  default 
by  the  borrower  which  resulted  in 
subsidy  being  suspended  or  cancelled 
by  the  Agency. 

The  lease  provisions  are  modified  to 
address  public  concerns  over  the 
policies  which  should  apply  where  the 
use  of  controlled  substances  are 
involved.  Many  and  varied  comments 
were  received  on  the  policies  set  out  in 
the  prior  rulemaking  on  the  controlled 
substance  issue.  As  a  result  of  the 
concerns  noted,  the  Agency  determined 
its  policies  should  be  modified  to 
provide  more  extensive  coverage.  As  a 
result  of  public  comments  objecting  to 
the  lack  of  adequate  guidance  in  this 
area,  the  Agency  determined  that  its 
regulations  should  attempt  to  afford 
greater  protection  against  requiring  non¬ 
adult  members  to  vacate  a  imit  as  a 
result  of  controlled  substance  abuse. 

The  Agency  also  determined  that  it 
needed  better  guidance  on  how  to 
proceed  when  an  adult  member  is 
required  to  vacate  the  unit  and  any 
remaining  adult  or  non-adult  member 
seeks  to  continue  residency  in  the  unit. 
The  Agency  determined  that  its  policies 
should  be  modified  to  be  more  specific 
about  the  circumstances  under  which  a 
member  who  was  asked  to  vacate  a  imit 
as  a  result  of  controlled  substance  abuse 
could  return  to  the  unit. 

Paragraph  IX— Rent  or  Occupancy 
Charge  Collection  and  Account 
Servicing 

The  discussion  on  delinquent  rent 
payments  has  been  modified  in 
response  to  several  comments.  Subject 
to  provisions  of  State  or  local  law,  late 
charges  may  not  exceed  the  higher  of 
$10  or  5  percent  of  gross  tenant 
contribution  to  rent.  This  will  protect 
tenants  paying  lower  rent  while 


increasing  the  incentive  for  tenants 
paying  higher  rent  to  pay  timely. 
Provision  is  provided  to  extend  giace 
periods  in  instances  such  as  persons 
receiving  social  security  checks  at  or 
near  the  end  of  the  otherwise  normal 
grace  period.  Other  changes  were  made 
to  clarify  that  late  fee  waivers  must  be 
reported  to  the  IRS  and  late  fees  charged 
in  error  by  the  Agency  will  be 
administratively  corrected  and  not 
reported  to  the  IRS. 

Paragraph  X — ^Maintenance 

Few  comments  were  received  for  this 
topic.  Those  who  did  were  generally 
supportive  of  the  Agency’s  effort  to 
distinguish  whether  long  term 
maintenance  type  items  may  be  paid 
fit)m  annual  operating  expenses  or  from 
the  reserve  account. 

Paragraph  XI — Rent  or  Occupancy 
Charge  and/or  Utility  Allowance 
Changes 

No  changes  were  proposed  to  this 
paragraph  which  refers  the  reader  to 
exhibit  C  of  this  rule  for  guidance  in 
processing  changes  of  rent  or  occupancy 
charges.  However,  reference  to  utility 
allowance  change  is  now  included  to 
correlate  to  changes  proposed  and 
incorporated  at  the  aforementioned 
exhibit  C. 

Paragraph  XII — Borrower  Project 
Budget,  and  Paragraph  Xin — 

Accoimting  and  Reporting 
Requirements  and  Financial 
Management  Analysis 

As  discussed  in  the  general  section, 
the  Agency  made  extensive  changes  to 
the  content  of  these  sections  to  modify 
discussion  about  project  budget 
processes  and  Agency  evaluation 
practices.  Also,  the  Agency  has 
expanded  its  discussion  and  guidance 
concerning  the  investment  of  reserve 
accoimt  funds  in  response  to  public 
comment.  Additionally,  the  Agency  has 
included  revised  guidance  in  the  matter 
of  separate  accountability  of  project 
funds.  The  Agency  will  now  allow 
combining  of  multiple  project  funds 
owned  by  the  same  borrower  in  one 
bank  account.  It  will  not.  however, 
permit  funds  of  multiple  projects  owned 
by  multiple  borrowers  to  be  combined 
in  one  bank  accoimt.  A  management 
agent  handling  multiple  bank  accounts 
for  multiple  borrowers  will  be  permitted 
to  maintain  a  central  funds  collection 
and  disbursement  system  that  is  linked 
to  the  separate  bank  accounts  of 
separate  projects  provided  the  principle 
of  separate  accountability  is  maintained 
as  described  in  this  rulemaking. 
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Paragraph  XIV — ^Termination  and 
Eviction 

Public  comment  came  from  a  cross- 
section  of  interests  on  this  topic.  The 
issues  of  illegal  use  of  controlled 
substances  and  protection  of  tenant 
rights  captured  the  greatest  concern. 

The  Agency  has  removed  arrest  of  a 
tenant  or  household  member  as  a  cause 
for  termination  of  occupancy  on  the 
principle  that  a  person  is  innocent  until 
proven  guilty.  Notice  requirements  have 
been  m^ified  to  comply  with  State  or 
local  law,  or  in  the  absence  of  same,  to 
follow  the  guidance  of  this  paragraph. 
The  Agency  has  added  the  provision 
that  a  tenant,  or  tenant’s  counsel,  may 
view  its  tenant  occupancy  file  and  copy 
any  information  it  contains  to  aid  in  the 
tenant’s  defense  of  termination. 

Paragraph  XV — Security  Servicing 

Public  comment  was  generally 
supportive  of  the  Agency  proposal  to 
permit  blanket  crime  policies  as  well  as 
fidelity  bonds  as  instruments  of 
fiduciary  coverage.  Most  of  the 
commenters  expressed  concern  that  the 
proposed  formula  for  determining  an 
exposure  index  and  the  proposed 
sloping  line  chart  for  determining  an 
amount  of  coverage  would  be  confusing 
to  understand  and  apply.  'The  Agency 
has  simplified  the  formula  to  determine 
exposure  index  and  the  line  chart  has 
been  replaced  with  a  chart  that 
accomplishes  the  same  intent  by  listing 
coverage  factors  for  various  levels  of 
exposure  index. 

Q)mmenters  also  recommended  that 
hazard  insurance  requirements  be 
modernized  in  the  same  general  manner 
as  with  fidelity  coverage.  The  Agency 
agrees  and  it  has  modified  this 
paragraph  to  require  evidence  of  first 
yeen  paid  premium  with  follow  up 
notice  of  any  cancellation  for 
nonpayment  of  premium  or  nonrenewal 
to  be  sent  to  the  Agency.  Other 
administrative  changes  were  made 
concerning  policy  endorsements  and 
soiuoe  of  coverage  amount. 

Paragraph  XVI — ^Automation  of  FmHA 
Forms  and  Formats 

All  comments  concerning  this 
paragraph  were  supportive  of  this  new 
paragraph  that  describes  Agency 
recognition  and  provision  for 
automating  various  aspects  of  project 
administration. 

Exhibit  B-1  Management  Plan 
Requirements 

The  central  theme  of  public  comment 
was  that  a  detailed  management 
procedure  would  evolve  rather  than  a 
plan  for  management  Other  comments 
were  very  specific  in  nature  in 


suggesting  improvements  of  wording. 
Taking  this  into  account,  the  Agency 
has  maintained  the  former  structure  of 
topic  discussion  but  has  restated  many 
of  the  management  requirements  into 
management  issues,  whereby  the 
Agency  is  asking  the  borrower  to 
describe  its  standards  of  performance  in 
the  management  of  its  project.  To  help 
make  the  management  plan  as  generic  as 
possible,  the  Agency  is  further  asking 
owners  to  describe  the  employee  or  staff 
position  responsible  for  any  particular 
function  rather  than  naming  the  person. 

Exhibit  B-2  Requirements  for 
Management  Agreements 

*1110  few  comments  received  on  this 
Exhibit  focused  on  identity  of  interest 
concerns.  The  Agency  is  requiring  full 
disclosiue  of  su(±  identity  when  it 
exists  or  will  exist  between  the 
management  agent  and  borrower  and 
vendors  and  suppliers.  *1110  Agency 
agrees  with  comments  that  the  borrower 
may  delegate  responsibility  to  represent 
the  borrower  in  appeal  matters.  'The 
balance  of  changes  made  correlate  to  the 
discussion  that  follows  for  exhibit  B-3. 

Exhibit  B-3  Sample  Management 
Agreement 

Public  comment  on  this  Exhibit 'was 
more  technical  than  philosophical.  The 
Agency  responds  to  ^e  comment  by 
fimt  making  it  clear  in  the  title  that  the 
exhibit  is  a  sample  which  means  a 
sample  outline  for  an  owner  and 
management  agent  to  be  guided  by 
when  preparing  and  adopting  a 
management  agreement.  The  Agency 
intends  that  all  points  or  issues  shown 
in  the  exhibit  be  addressed,  but  actual 
wording  will  depend  on  local 
conditions  and  factors.  A  definition  of 
"agent”  is  included  along  with  identity 
of  interest  disclosure  requirements. 
Discussion  is  added  for  a  borrower’s 
authorization  to  the  management  agent 
Language  has  been  modified  for  the 
management  agreement  to  distinguish 
whether  site  staff  are  employees  of  the 
management  agent  or  the  borrower.  The 
description  of  project  accounts  has  been 
eliminated  fi-om  the  text  of  the 
management  agreement  and  may 
henceforth  reference  paragraph  Xm  of 
this  rulemaking  to  cover  the  topic  of 
project  accounts. 

Exhibits  B-4  and  B-5  Outlines  for 
Prospective  Management  Agent  and 
Owner 

Only  one  comment  was  received 
concerning  these  exhibits;  it  dealt  with 
identity  of  interest  disclosure.  In 
keeping  with  this  comment  and  other 
comments  in  general,  the  Agency  made 
appropriate  changes  to  have  those 


persons  or  groups  who  will  manage  a 
rental  property  to  de'.cribe  any  identity 
of  interest  that  exists  or  will  exist  in 
connection  with  management  of  a 
project. 

Exhibits  B-6.  B-7  and  B-8 
Management  Reports 

The  few  comments  received  on  these 
exhibits  were  correlated  to  comments 
made  by  the  same  commenters  in  other 
parts  of  the  rulemaking.  The  comments 
dealt  with  timing  of  the  various 
management  reports.  These  exhibits  are 
handy  reference  charts  and  have  been 
modified  to  reflect  changes  made  in 
text. 

Exhibit  B-9  Notice  of  Authorization  to 
Withdraw  and  Use  Reserve  Funds 

This  exhibit  was  shown  as  exhibit  B- 
10  in  the  proposed  rulemaking.  Public 
comment  generally  supported  adoption 
of  this  new  exhibit.  Commenters. 
however,  suggested  a  more  definitive 
description  of  what  the  terms  "capital 
type”  and  “annual  reoirring  type” 
expenses  mean.  Some  commenters 
wanted  a  detailed  list  of  examples 
shown.  The  Agency  rejected  the  last 
idea  but  has  adopted  generic  terms 
which  are  meant  to  convey  the  intended 
meanings. 

Exhibit  B-1 0  Reserve  Account  Tally 

Shown  as  exhibit  B-14  in  the 
proposed  rulemaking,  comments  were 
divided  as  to  support  or  opposition  to 
its  use.  The  Agency  believes  it  wise  to 
establish  a  consistent  tracking  format  for 
use  across  the  country  in  view  of  waste, 
firaud  and  abuse  concerns.  The  Agency 
is  moving  toward  some  form  of 
increased  Agency  surveillance  of  the 
withdrawal  and  use  of  reserve  funds  in 
response  to  Office  of  Inspector  General 
findings.  This  tracking  form  will  assist 
in  that  effort. 

Exhibits  B-1 1,  B-12,  and  B-13  Equal 
Housing  Opportunity  Logotype,  Farmers 
Home  Administration  Logotype,  and 
International  Symbol  of  Accessibility 

The  two  logotypes  were  proposed  as 
exhibits  B-11  and  B-12,  respectively. 
Exhibit  B-13  has  been  added  as  part  of 
the  Agency  response  to  the  reasonable 
accommodation  aspects  of  the  Fair 
Housing  Amendments  Act  of  1988  and 
section  504  of  the  Rehabilitation  Act  of 
1973.  This  international  symbol  is  to  be 
used  at  any  handicap  paring  spaces 
and  along  routes  of  accessibility.  It  will 
not  be  necessary  to  show  it  on  the 
project  identifier  sign. 

Two  commenters  indicated  that 
another  exhibit  showing  only  the  words 
"Equal  Housing  Opportunity”  should  be 
provided  to  augment  the  logotype  now 
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at  exhibit  B-11.  The  Agency  chose  to 
not  add  another  exhibit,  but  within  text, 
the  Agency  recognizes  as  acceptable, 
use  of  only  the  words  “Equal  Housing 
Opportimity”  without  showing  the 
house  symbol.  Other  commenters 
pointed  out  the  words  “Farmers  Home 
Administration”  on  the  FmHA  logotype 
are  unnecessary  and  the  Agency  agrees. 
Further,  the  Agency  will  not  require  use 
of  the  FmHA  logotype  on  the  project 
identifier  sign. 

Exhibit  B-1 4  Sample  Waiting  List 

This  exhibit  provoked  polarized 
supportive  and  oppositional  comments. 
Some  felt  the  example  contained  too 
much  information  and  others  suggested 
additional  or  different  information.  The 
intent  of  this  sample  waiting  list  is  to 
standardize  this  item  across  the  country. 
All  too  often,  the  Agency  has  observed 
inadequate  waiting  lists  or  the  absence 
of  waiting  lists  during  its  site  visits.  The 
Agency  l^lieves  adherence  to  properly 
prepared  and  maintained  waiting  lists  is 
vital  to  proper  compliance  in  tenant  and 
subsidy  selection  decisions. 

Exhibit  C  Rental  and  Occupancy 
Charge  and/or  Utility  Allowance 
Changes 

The  Agency  received  many  and  varied 
comments  concerning  its  rent  change 
policies.  The  most  significant  of  these 
centered  on  the  need  to  have  policies 
that  ensure  timely  processing  of  rent 
changes;  to  improve  coverage  on  how  to 
process  rent  changes  where  section  8 
assistance  is  involved;  to  include  the 
overage  policy  clarifications  contained 
in  FmHA  AN’s  2256  and  2319  dated 
March  28, 1991,  and  July  3, 1991, 
respectively;  and  to  modify  the  Special 
Market  Rent  (SMR)  policies.  The 
Agency  adopted  many  of  the 
recommended  policy  changes.  The 
Agency  did  not  agree  that  it  is  prudent 
to  significantly  alter  its  SMR  policies  to 
make  it  significantly  easier  to  qualify  for 
an  SMR.  The  Agency  did  modify  its 
policies  however  to  eliminate  the  need 
to  demonstrate  that  a  borrower  request 
to  rent  to  ineligible  tenants  as  a 
condition  to  qualify  for  an  SMR.  The 
Agency  determined  however,  that  it  is 
sufficient  to  require  a  borrower  to  have 
evidenced  attempting  to  resolve  the 
problems  throu^  the  servicing  or 
budget  workout  provisions,  exclusive  of 
SMR  considerations,  prior  to 
considering  approval  of  an  SMR. 

Exhibit  D  Energy  Audit 

Two  energy  auditors  ofiered  support 
and  technical  changes  to  the  proposed 
language.  Most  of  the  several  other 
commenters  suggested  that  energy 
audits  are  not  needed  beyond  an  initial 


energy  audit  performed  several  years 
after  initial  construction.  The  Agency  is 
retaining  the  energy  audit  in  keeping 
with  the  National  Energy  Strategy  which 
calls  for  all  citizens  and  activities  in  the 
nation  to  conserve  energy  in  an  efiort  to 
lessen  national  dependence  on  foreign 
sources  of  energy.  Exhibit  D  is  modified 
to  place  greater  emphasis  on  energy 
conservation  practices.  In  the  past,  the 
exhibit  placed  emphasis  on  energy 
conservation  measures,  which  are 
addressed  in  the  design  and 
construction  phase  of  a  project’s  life. 
Energy  conservation  practices  involve 
those  attitudes  and  applications  of 
management  and  maintenance 
throughout  the  operation  and 
maintenance  life  of  the  project.  Exhibit 
D  was  modified  to  incorporate  these 
ideas. 

Exhibit  E  Rental  Assistance  Program 

Comments  on  this  exhibit  were  of  a 
technical  and  administrative  nature. 

The  Agency  has  responded  accordingly 
to  provide  clarification  of  policy  and 
otherwise  make  editorial  changes.  A 
significant  policy  modification  is  that 
once  a  borrower  has  filed  an  application 
for  rental  assistance,  further  submittals 
of  applications  will  not  be  required. 

This  is  intended  to  reduce  paperwork, 
especially  at  times  when  rent  changes 
will  cause  rent  overburden  on  one  or 
more  tenants,  and  section  530  of  the 
Housing  Act  of  1949,  as  amended, 
requires  the  borrower  to  apply  for  rental 
assistance,  even  when  the  borrower  and 
the  Agency  know  that  rental  assistance 
allocation  is  not  available.  The  Agency 
is  also  adding  language  to  indicate  that 
tenants  can  be  informed  that  their  rents 
will  increase  and  they  may  quit  their 
lease  should  the  event  ever  occur  where 
their  landlord’s  rental  assistance  contact 
cannot  be  renewed  because  of  lack  of 
appropriated  funds.  The  Agency  is 
m^ng  provision  that  in  certain 
situations,  when  a  borrower  loan  is 
delinquent,  the  Agency  may  agree  to 
releasing  that  portion  of  rental 
assistance  payment  needed  for  project 
operation  while  holding  in  suspense 
that  portion  it  would  otherwise  capture 
as  payment  on  the  borrower’s  loan. 

The  rental  assistance  transfer  policy  is 
modified  to  permit  transfer  of  any 
remaining  unused  rental  assistance  vmit 
that  remains  unused  after  a  specified 
time. 

Exhibits  F  and  G  Supervisory  Visit 
Preparation  Worksheet  and  Checklist 

All  comments  about  these  exhibits 
were  of  a  technical  nature,  many  of 
them  ofiering  suggested  changes.  Many 
of  the  comments  pointed  out  a 
typographical  error  in  the  proposed 


rulemaking  concerning  the  random 
sapling  formula.  The  Agency  has 
retained  the  substance  of  these 
companion  exhibits  but  has  reformatted 
them  to  make  preparation  easier  and 
recording  of  findings  more  succinct. 

Exhibit  H  Interest  Credits 

This  exhibit  is  largely  an 
administrative  and  informational 
exhibit.  All  comment  focused  on  the 
Agency’s  discussion  that  interest  credit 
would  cease  for  any  imit  60  days  after 
loss  of  operation  due  to  fire,  natural 
cause  OT  other  substantial  damage. 
Commenters  understood  the  principle 
behind  the  Agency’s  reason  for  ceasing 
interest  credit,  but  stressed  that  60  days 
is  often  an  inadequate  time  to  restore  a 
severely  damaged  unit  or  units,  let  alone 
arrange  an  instance  settlement.  In  view 
of  this  rationale,  the  Agency  is 
increasing  this  period  to  180  days.  If 
after  that  time,  repair  or  replacement 
has  not  occurred,  the  interest  credit  will 
be  withdrawn  unless  the  FmHA  State 
Director  makes  an  exception  imder 
certain  conditions. 

Exhibit  I  Section  8  Rental  Certificates 
and  Rental  Vouchers 

The  few  comments  received  here  were 
supportive  of  the  inclusion  of 
discussion  about  section  8  rental 
vouchers.  With  assistance  from  the  staff 
of  HUD’s  Office  of  Public  and  Indian 
Housing,  the  Agency  has  modified  and 
clarified  the  discussion  about  these  two 
HUD  subsidy  programs  in  how  they 
interface  with  the  FmHA  section  515 
rental  and  cooperative  housing  program. 

Exhibit  J  Management  of  Congregate 
and  Group  Home  Housing 

Virtually  all  commenters  pointed  out 
that  the  provisions  of  the  Fair  Housing 
Amendment  Act  of  1988  were  not 
adequately  incorporated  into  this 
portion  of  the  proposed  rule.  The 
Agency  has  made  fundamental  changes 
in  program  objective  and  direction, 
peirticularly  in  its  congregate  housing 
program  as  a  result  of  public  comment. 
As  revised,  borrowers  will  develop  a 
strategic  marketing  plan  to  attract  that 
universe  of  people,  from  a  tenant  base 
or  market  area,  that  desire  and  request 
the  services  provided  at  or  arranged  by 
the  congregate  project  located  in  the 
market  area.  Project  owners  and 
management  personnel  will  not 
determine  whether  such  tenants  or 
applicants  can  live  independently;  that 
decision  is  for  the  applicant  or  tenant  to 
make.  In  the  case  of  group  home 
housing,  however,  applicants  must 
prove  to  the  owner  and  management 
that  they  qualify  for  the  imique  services 
provided  by  the  housing.  Substantial 
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change  of  wording  was  made 
throughout  the  ei^bit  to  reflect  the 
preceding  discussion. 

List  of  Subjects 
7  CFR  Part  1930 

Accounting,  Administrative  practice 
and  procedure.  Grant  programs — 
Housing  and  community  development. 
Loan  programs — ^Housing  and 
community  development.  Low  and 
moderate  income  housing — Rental, 
Reporting  requirements. 

7  CFR  Part  1944 

Administrative  practice  and 
procedure.  Aged,  Farm  labor  housing. 
Handicapped,  Loan  programs — Housing 
and  community  development.  Low  and 
moderate  income  housing — ^Rental, 
Migrant  labor.  Mortgages,  Nonprofit 
organizations.  Public  housing.  Rent 
subsidies,  Rural  housing. 

7  CFR  Part  1951 

Account  servicing,  Loan  programs — 
Agriculture,  Loan  programs — ^Housing 
and  community  development.  Low  and 
moderate  income  housing  loans — 
Servicing,  Mortgages. 

7  CFR  Part  1965 

Administrative  practice  and 

Erocedure,  Low  and  moderate  income 
ousing — Rental,  Mortgages. 

Therefore,  chapter  XVm,  title  7,  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  193fr-GENERAL 

1.  The\tuthority  citation  for  part  1930 
is  revised  to  read  as  follows: 

Aulhaiity:  42  U.S.C  1480;  5  U.S.C.  301;  7 
CFR  2.23  and  2.70. 

2.  Subpait  C  of  part  1930  is  revised  to 
read  as  follows: 

Subpart  C— Managamant  and  Supervision 
of  MuMpla  Family  Housing  Borrowers  and 
Grant  Radpiants 

Sac. 

1930.101  General. 

1930.102  Definitions. 

1930.103  Nondiscrimination  assurance. 

1930.104  Reastmable  accommodations. 

1930.105  Objective  of  management  and 
supervision. 

1930.106-1930.107  [Reserved] 

1930.108  Extent  of  borrower  management 

1930.109  Extent  of  FmHA  supervision. 

1930.110  Methods  of  supervision. 
1930.111-1930.112  (Reserved] 

1930.113  Borrower  responsibilities. 
1930.114-1930.116  [Reserved] 

1930.117  Agency  responsibilities 

1930.118  [Reserved] 

1930.119  Supervisory  visits,  compliance 
review,  a^  inspections. 
1930.120-1930.121  [Reserved] 


Sac 

1930.122  Borrower  accoimting  methods, 
management  reporting,  and  audits. 

1930.123  Aimual  review. 

1930.124  [Reserved] 

1930.125  Changing  project  designation. 
1930.126-1930.127  [Reserved] 

1930.128  LH  grants. 

1930.129  RHS  loans. 

1930.130-1930.133  [Reserved] 

1930.134  FmHA  office  records. 
1930.135-1930.136  [Reserved] 

1930.137  State  Supplements,  guides,  forms 
and  other  issuances. 

1930.138  Supervisory  actioru  for  distressed 
projects. 

1930.139-1930.140  [Reserved] 

1930.141  Materials  to  be  provided 
borrower/applicant. 

1930.142  Complaints  regarding 
discrimination  in  use  and  occupancy  of 
MFH. 

1930.143  Delegation  of  responsibility  and 
authority. 

1930.144  Exception  authority. 

1930.145  Appeals. 

1930.146-1930.149  [Reserved] 

1930.150  0MB  control  number. 

Exhibits  to  Subpart  C 

Exhibit  A — Steps  for  Farmers  Home 

Administration  (FmHA)  PersoniMl  in 
Conducting  Aimual  Review  of  Multiple 
Housing  Operations 

Exhibit  A-1— 'Audit  Repmt  Review  Guide 
Exhibit  B— Multiple  Housing  Management 
Handbook 

Exhibit  B*1 — Management  Plan 

Requirements  for  Fanners  Home 
Administratitm  Financed  Multiple 
Family  Housing  (MFH)  Projects 
Exhibit  B-2 — ^Requirements  for  Management 
Agreonents 

Exhibit  B-3 — Sample  Management 
Agreement  for  Farmers  Home 
Administration  Financed  Multiple 
Family  Housing  (MFH)  Projects 
Exhibit  B-4— Outline  for  Prospective 

Management  Agent  of  a  Multiple  Family 
Rental  or  Labor  Housing  Pnq^ 

Exhibit  B>5— Outline  for  Owner  who 
Proposes  Owner-Management  of  a 
Multiple  Family  Rental  or  Labor 
Housing  Project 

Exhibit  B-6  Mon^y  and  Quarterly  Project 
Management  Reports 
Exhibit  B-7— Annual  Pn^ect  Managemoit 
Reports 

Exhibit  B-8— Miscellaneous  Project 
Management  Reports  or  Snlunittals 
Exhibit  B-6— Notice  of  Authorization  to 
Withdraw  and  Use  Reserve  Fuiuls 
Exhibit  B-10  Reserve  Account  Tally 
Exhibit  B-11 — Equal  Housing  Opportunity 
Logotype  (R^uired  for  Project  Sign) 
Exhibit  B-12-^armers  Home 

Administration  Logotype  (Optional  for 
Project  sign) 

Exhibit  B-13-^nlemational  Symbol  of 
Accessibility  (Required  for  Handicap 
Parking  Space  and  along  Handicap 
Accessibility  Route) 

Exhibit  B-14— Sample  Waiting  List 
Exbibit  C — ^Rental  and  Occupancy  Charge 
and/or  Utility  Allowance  Changee 


ExhiMt  C-1 — Notice  to  Tenants  (Members)  of 
Proposed  Rent  (Occupancy  Charge)  and 
Utility  Allowance  Qumge 
Exhibit  C-2— Notice  of  Approved  Rent 
(Occupancy  Charge)  and  Utility 
Allowance  Change 
Exhibit  D — Energy  Audit 
Exhibit  D-1— <]alculati<Hi  of  Financial 
Impact  (Energy  Audit) 

Exhibit  E — Rental  Assistance  Program 
Exhibit  F — Farmers  Home  Admiitietration 
Multiple  Family  Housing  Supervisory 
Visit— Pre-Visit  Worksheet 
Exhibit  F-1 — Suggested  Random  Sampling 
Technique  for  Tmiant  Reviews 
Exhibit  F-2-^uggested  Format  for  a  Pre- 
Visit  Tenant  Contact  Letter 
Exhibit  G— Farmers  Home  Administration 
Multiple  Family  Housing  Supervisory 
Visit-Nummary  of  Findings 
Exhibit  G-1— Farmers  Home  Administration 
Multiple  Family  Housing  Supervisory 
Visit — ^Tenant  File  Review 
Exhibit  G-2 — Farmers  Home  Administration 
Multiple  Family  Housing  Supervisory 
Visit — ^Tenant  Interview  and  Unit 
Review 

Exhibit  H — ^Interest  Credits  on  Insured  Rural 
Rental  Housing  and  Rural  Cooperative 
Housing  Loans 

Exhibit  H-1 — Example  of  Interest  Credit 
Determination  for  Rural  Rental  Housing 
or  Rural  Cooperative  Housing  Projects 
(PlanH) 

Exhibit  I — ^Rural  Rental  Housing  Loans  and 
the  Housing  and  Urban  Development 
Section  8  Rental  Certificate  and  Rental 
Voucher  Programs  (Existing  Units) 
Exhibit  I — Management  of  Congregate 
Housing  and  Group  Homes 

Subpart  C — Management  and 
Supervision  of  Muitipla  Famiiy 
Housing  Borrowers  and  Grant 
Recipients 

11930.101  Garwral. 

This  subpart  prescribes  the  policies, 
authorizations,  and  procedures  for 
management  and  supervision  of  all  of 
the  following  Farmers  Home 
Administration  (FmHA)  Multiple 
Family  Housing  (MFH)  loan  and  grant 
recipients: 

(a)  Farm  Labor  Housing  (LH). 

(b)  Rural  Rental  Housing  (RRH) 
including  congregate  housing. 

(c)  Ru]^  Cooperative  Housing  (RCH). 

(d)  Rural  Housing  Site  Loans  (RHS). 

(e)  Special  provisions  and  exceptions. 
(1)  Unless  otherwise  specified  in  this 

subpart  and  except  for  Exhibit  C  of  this 
Subpart,  individual  type  RRH  borrowers 
who  were  not  requir^  by  program 
regulation  to  execute  a  loan  agreement 
are  exempted  from  the  requirements  of 
this  subpart  as  long  as  the  borrower  is 
not  in  default  of  any  program 
requirement,  security  instrument, 
payment,  or  any  other  agreement  with 
FmHA.  However,  these  borrowers  must 
provide  evidence  of  tenant  income 
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eligibility  by  properly  completing  Form 
FmHA  1944-8,  "Tenant  Ccntification,” 
for  each  tenant  as  required  by  the  Forms 
Manual  Insert  (FMI),  except  in  LH 
situations  where  the  tenant  is  not 
paying  rent 

12)  The  State  Director  may  require  any 
borrower  determined  to  be  in  default  of 
any  program  requirement  security 
instrument,  payment  or  other 
agreement  with  FmHA,  or  when 
otherwise  failing  to  meet  the  prc^ram 
objectives,  to  comply  with  any 
appropriate  section  of  this  subpart  to 
assure  that  the  loan  objectives  are  met. 

(3)  For  RHS  borrowers,  the  following 
sections  of  this  subpart  do  not  apply: 
§§1930.108, 1930.122,  and  1930.141. 

§1930.102  Definitions. 

Acceptable  tolerance.  For  the  purpose 
of  this  subpart,  acceptable  tolerance 
means  actual  Vandal  activity  as 
expressed  in  numeric  terms  tJ^t  is 
operating  within  plus  ot  minus  5 
percent  of  projected  or  forecasted 
estimates. 

Adviser  to  the  board.  An  individual  or 
organization  who  will  work  with  and 
provide  guidance  to  a  cooperative  board 
of  directors. 

Borrowers.  Borrowers  means  owners 
who  may  be  individuals,  partnerships, 
cooperatives,  trusts,  public  agendes, 
private  or  public  corporations,  and  other 
organizations  who  have  received  a  loan 
or  grant  firom  FmHA  for  LH,  RRH,  RCH, 
or  RHS  purposes. 

Consumer  cooperative.  A  corporation 
which  is  organized  under  the 
cooperative  laws  of  a  State  or  Federally 
recognized  Indian  tribe;  will  own  and 
operate  the  housing  on  a  cooperative 
basis  solely  for  the  benefit  of  the 
members;  will  operate  at  cost  and,  for 
this  purpose,  any  patronage  refunds 
accruing  to  members  in  accordance  with 
Subpart  E  of  Part  1944  of  this  chapter 
will  not  be  considered  gains  or  profits; 
and  urill  restrict  membership  in  the 
housing  to  eligible  persons  and,  to  any 
extent  the  cooperative  and  FmHA 
permit,  to  others  in  spedal 
drcumstances. 

FmHA.  FmHA  means  the  United 
States  of  America  acting  through  the 
Farmers  Home  Administration  or 
FmHA’s  predecessor  agendes. 

Governing  body.  Governing  body 
means  those  eleded  or  appointed 
offidals  of  an  organization  or  public 
agency  type  borrower  responsible  for 
the  operations  of  the  projed. 

Management.  Management  is  the 
overall  direction  given  by  the  borrower 
or  the  borrower’s  agent  to  meet  the 
•  needs  of  the  tenants  or  members, 
maintain  the  projed,  and  provide  soimd 
and  economical  projed  operation. 


Member.  A  person  who  has  executed 
documents  pertaining  to  a  cooperative 
housing  type  of  living  arrangement  and 
has  made  a  cmnmitment  to  upholding 
the  cooperative  concept. 

Occupancy  agreement.  A  contrad 
setting  forth  the  rights  and  obligations  of 
the  cooperative  member  and  the 
cooperative,  including  the  amount  of 
the  monthly  occupancy  charge  and  the 
other  terms  under  which  the  member 
will  occupy  the  housing. 

Office  of  the  General  Counsel  (OGC). 
OGC  means  the  Regional  Attorney, 
Assodate  Regional  Attorney,  or 
Assistant  Regional  Attorney  in  the  field 
office  of  the  Office  of  the  General 
Counsel  of  the  United  States 
Department  of  Agriculture  (USDA). 

Office  of  Insp^or  Genend  (OIG).  OIG 
means  the  Office  of  Inspedor  General  of 
the  USDA. 

Patronage  capital  refund.  Amounts 
received  by  the  cooperative  in  excess  of 
operating  costs  and  expenses  which 
have  been  assigned  to  members’ 
patronage  capital  accounts  each  year  of 
membership  in  the  cooperative. 

Project.  A  projed  is  tne  total  number 
of  rental  housing  units  that  are  operated 
imder  one  management  plan  with  one 
loan  agreement/resolution.  (*1110  rental 
units  may  have  been  developed 
originally  with  separate  initial  loans  and 
separate  loan  agreements/resolutions, 
now  consolidated  into  one  operational 
projed  imder  §1965.68  of  subpart  B  of 
part  1965  of  this  chapter.) 

Servicing  Office.  'Ine  FmHA  office 
designated  by  the  State  Diredor  to 
service  MFH  accounts. 

Servicing  Official.  The  individual 
who  by  job  description  or  other 
qualification  is  designated  by  the  State 
Kredor  with  delegated  responsibility  to 
service  MFH  accounts. 

State  Director.  For  the  purpose  of  this 
subpart.  State  Diredor  also  includes  the 
Rural  Housing  Chief,  Multiple  Family 
Housing  Coordinator,  Rural  Housing 
Specialist,  and  other  qualified  State  staff 
when  delegated  responsibilities  under 
this  subpart  according  to  §1930.143  and 
the  provisions  of  FmHA  Instruction 
2006-F,  (available  in  any  FmHA  office). 

Supervision.  Supervision  includes  the 
broad  scope  of  FmHA  guidance 
available  to  assist  borrowers  to  carry  out 
the  objectives  of  the  loan  and  comply 
with  FmHA  regulations. 

§1930.103  Nondiscrimination  assurance. 

All  management  and  supervision 
adions  described  in  this  subpart  will  be 
conduded  without  regard  to  race,  color, 
religion,  sex,  familial  status,  national 
origin,  age,  or  handicap.  Borrowers, 
tenants  and  cooperative  members  must 
possess  the  legal  capacity  to  enter  into 


a  legal  contract  'The  provisions  of 
subpart  E  of  part  1901  of  this  chapter 
enforcing  title  VI  of  the  Civil  Rights  Ad 
of  1964,  as  amended,  along  with  other 
similarly  worded  statutes  will  be 
compli^  with. 

§1930.104  Rsasonabis  accommodadons. 

(a)  It  shall  be  unlawful  for  any  person 
to  refuse  to  make  reasonable 
accommodations  in  rules,  polides, 
practices,  or  services  when  such 
accommodations  would  afford  an 
individual  with  a  handicap  equal 
opportunity  to  use  w  continue  to  use 
and  enjoy  a  dwelling  unit,  including 
public  and  common  use  areas. 

(b)  It  shall  be  unlawful  for  any  person 
to  refuse  to  permit,  at  the  expense  of  an 
individual  with  a  handicap,  reasonable 
modifications  of  an  existing  unit, 
occupied  or  to  be  occupied  by  an 
individual  with  a  handicap,  if  the 
proposed  modifications  may  be 
necessary  to  afford  the  individual  with 
a  handicap  full  enjoyment  of  the 
dwelling  imit 

§1930.105  Objective  of  management  and 
supervision. 

(a)  'The  primary  objective  of 
management  and  supervision  is  to 

rovide  effective  supervision  to  each 
orrower  to  accomplish  the  objectives  of 
the  loan  or  grant. 

(b)  To  provide  effective  supervision, 
FmHA  will  assure  that  the  borrower’s 
management  plan  accomplishes  the 
following: 

(1)  Provide  proper  and  Efficient 
management  policies  as  prescribed  in 
exhibit  B  of  tffis  subpart. 

(2)  Comply  with  loan  and  grant 
agreements. 

(3)  Repay  loans  on  schedule. 

(4)  M^tain  security  property. 

(5)  Protect  the  interests  of  FniHA. 

(6)  Operate  facilities  according  to 
State  and  local  laws  and  regulations. 

(7)  Maintain  accounts  and  records. 

(8)  Submit  reports  and  audits. 

(9)  Process  rent  and  occupancy  charge 
changes  according  to  exhibit  C  of  this 
subpart. 

(10)  Operate  the  facilities  according  to 
Equal  Opportimity  requirements  of  title 
VI  of  the  Civil  Ri^ts  Act  of  1964,  title 
Vni  of  the  Civil  Rights  Act  of  1968  as 
amended  by  the  Fair  Housing 
Amendments  Act  of  1988,  section  504  of 
the  Rehabilitation  Act  of  1973,  and  the 
Age  Discrimination  Act  of  1975. 

(11)  Maintain  facilities  and  premises 
that  are  free  of  illegal  controlled 
substances. 

(12)  Collect  and  remit  any  occupancy 
surcharges  as  applicable. 
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H  1930.106-1930.107  [RmmvmJ] 

11930.108  Extent  of  borrowar 
management 

According  to  exhibit  B  of  this  subpart, 
the  borrower  and/or  the  borrower’s 
agent  will  develop  a  management  plan 
for  each  project  that  describes  the  scope 
of  property  management  needed  to 
maintain  program  objectives.  When  the 
management  is  from  other  than  the 
borrower,  a  management  agreement  will 
be  used  to  define  the  responsibilities  of 
the  management  agent.  Initial,  modified 
and/or  replacement  management 
agreements  will  be  approved  by 
authorized  FmHA  officials.  A  sample 
management  agreement  is  provided  in 
exhibit  B-3  of  this  subpart. 

f  1930.109  Extent  of  FmHA  supervision. 

The  objective  of  FmHA  supervision  is 
to  gmde  and  advise  borrowers  and  their 
designated  representatives  in  their  quest 
to  meet  MFH  program  objectives,  goals, 
and  obligations,  not  to  dh«ct  the 
borrower’s  activity.  Supervision  does 
not  relieve  borrowers  of  their  own 
responsibilities  and  obligations. 
Supervision  starts  with  die  first  contact 
by  the  applicant  and  continues  as  long 
as  any  loan  balance  remains 
outstanding.  In  the  case  of  a  grant, 
supervision  continues  until  the 
requirements  of  the  grant  agreement 
have  been  fulfilled.  Supervision  of 
borrowers  is  a  primary  responsibility  of 
the  Servicing  Official;  however, 
additional  supervision  and  guidance 
will  be  given  by  the  State  Director  and/ 
or  other  appropriate  members  of  the 
State  Office  staff.  Security  servicing 
actions  will  be  handled  according  to 
subpart  B  of  part  1965  of  this  chapter. 

S  1930.110  Methods  of  supervision. 

Supervisory  methods  used  by  FmHA 
employees  include  organizational  and 
development  planning;  property 
management  plaiming;  affi^ative 
marketing;  construction  conferences; 
long-term,  aimual,  and  other  periodic 
plaiming  and  evaluation;  accounts, 
budgets,  and  records  inspections  and 
guidance;  project  inspections; 
attendance  at  membership  and 
governing  body  meetings;  periodic 
group  meetings  with  borrowers;  analysis 
of  accoimting,  budgets,  and  audit 
reports;  guidance  by  memorandums; 

•  and  similar  activities.  Supervision  of 
cooperative  borrowers  will  include 
coordination  with  the  adviser  to  the 
board.  Supervision  of  grant-only 
recipients  will  consist  of  at  least  the 
reviews  and  inspections  outlined  in 
§  1930.119  of  this  subpart. 

(a)  Applicants.  Prior  to  loan  or  grant 
closing,  supervision  will  largely  be 


conducted  during  conferences  and 
meetings  with  prospective  borrowers 
and  their  various  representatives  such 
as  applicant’s  attorney,  architect, 
property  manager,  etc.  Examples  of 
supervision  include: 

U)  Organizational  meetings  to  discuss 
needs,  services  available,  owner 
obligations,  and  to  establish 
organizational  committees. 

(2)  Preapplication  and  application 
conferences. 

(3)  Preconstruction  conferences  to 
reach  an  understanding  regarding 
responsibilities  and  the  maimer  in 
which  development  will  be  performed. 
The  applicant  at  this  point  should  be 
made  fully  aware  of  the  responsibilities 
detailed  in  §  1930.103  of  this  subpart. 

(4)  Preloan  and/or  grant  closing 
conferences  to  review  requirements  of 
the  loan  resolution  or  agreement, 
closing  requirements,  and  management 
plan  and  to  establish  responsibilities  for 
the  operation  of  the  project.  The 
applicant  at  this  point  should  be  made  ' 
fully  aware  of  the  responsibilities 
entailed  in  §  1930.103  of  this  subpart. 

(5)  Preoccupancy  conferences  to 
review  the  management  plan,  marketing 
plan,  and  the  general  readiness  of 
project  facilities,  recordkeeping  systems, 
renting  or  occupancy  procedures,  and 
personnel  assignments  to  begin  project 
operation.  This  conference  will  be 
conducted  according  to  §  1944.235  (h)  of 
subpart  E  of  part  1944  of  this  chapter. 

(b)  Borrowers  who  have  yet  to 
demonstrate  their  ability  and  borrowers 
with  problems.  When  the  borrower  is 
establishing  its  operations,  or  when 
borrowers  are  delinquent,  or  have  other 
difficulties,  supervisory  guidance  will 
include: 

(1)  Implementation  and/or  review  for 
compliance  with  the  management  plan. 

(2)  Establishment  and  maintenance  of 
a  financial  recordkeeping  and  reporting 
system. 

(3)  Compliance  with  the  requirements 
of  the  loan  agreement  or  loan  resolution. 

(4)  Review  of  annual  audit  and  budget 
reouirements. 

(5)  Any  other  supervision  that  may  be 
necessary  to  assure  elective  and 
successful  operation  of  the  project. 

(6)  A  requirement  that  the  borrower 
contract  with  a  management  firm  with 
proven  background  and/or  experience 
in  property  management.  In  the  case  of 
cooperative  housing,  this  stipulation 
will  apply  only  when  it  has  Wn 
determined  that  the  cooperative  is 
unable  to  manage  itself. 

(c)  Borrowers  who  have  demonstrated 
ability.  Supervision  will  consist  of  at 
least  an  annual  review  of  budgets  and 
other  management  reports  according  to 
§  1930.122,  and  a  triennial  supervisory 


visit  according  to  §  1930.119  of  this 
subpart  when  the  borrower  is: 

(1  j  Successful  in  completing  a  first 
full  fiscal  year  of  operation. 

(2)  Current  with  loan  payments. 

(3)  In  compliance  with  other  loan  or 
grant  requirements. 

(4)  Maintaining  the  security  in  a 
satisfactory  manner. 

(5)  Otherwise  progressing 
satisfactorily. 

if  1930.111-1930.112  [Reserved] 

i  1 930.1 1 3  Borrower  responsibilities. 

Borrower  responsibilities  are 
described  in  paragraph  III  of  exhibit  B 
of  this  subpart. 

§§1930.114-1930.116  [Reserved] 

§  1 930.1 17  Agency  responsibilities. 

Effective  supervision  requires  FmHA 
employees  to  be  familiar  with  the 
various  types  of  borrowers  and  their 
management  plan;  to  communicate 
effectively  with  borrowers  and  their 
management  agent,  when  applicable; 
and  to  provide  guidance  in  the 
operation  and  management  of  MFH 
projects. 

(a)  Servicing  Official.  Servicing 
Officials  are  responsible  for  effective 
borrower  supervision.  Servicing 
Officials  will: 

(1)  Organize  their  work  and  the  work 
of  their  staffs  in  order  that  time  is  used 
effectively  in  providing  borrower 
supervision  and  place  emphasis  on 
supervisory  visits  and  review  of 
borrower  management  reports. 

(2)  Emphasize  to  the  borrower  and/or 
the  borrower’s  management  agent  that 
they,  not  FmHA,  are  responsible  for 
managing  the  project,  planning  and 
following  budgets  within  acceptable 
tolerance,  collecting  rents  or  occupancy 
charges,  repaying  the  loan  on  schedule, 
budgeting  for  adequate  project 
operations  and  maintenance;  and  for 
compliance  with  any  loan  or  grant 
agreement  or  resolution.  State  laws,  and 
other  FmHA  requirements. 

(3)  Monitor  all  provisions  or 
conditions  of  the  FmHA  approval 
documents  to  ensure  that  they  are  fully 
complied  with  throughout  the  life  of  the 
project. 

(4)  Monitor  the  borrowers’ 
compliance  with  FmHA  regulations 
concerning  real  property  tax,  insurance, 
bonding,  security,  budgeting,  and 
reporting  requirements. 

(5)  Systematically  monitor  response  to 
OIG  report  findings  at  specific  intervals 
and/or  during  routine  supervisory  visits, 
compliance  reviews,  and  physical 
inspections. 

(6)  Assure  that  borrower  financing 
statements  are  continued  and  not 
allowed  to  lapse. 


Federal  Register  /  Vol.  58,  No.  145  /  Friday,  July  30,  1993  /  Rules  and  Regulations 


40871 


(7)  Have  each  borrower  designate  a 
representative  to  serve  as  its  contact 
source  for  Agency  communication  on 
project  relat^  matters. 

(8)  Become  familiar  with  the 
borrower’s  bylaws  or  other  rules  and 
regulations  when  necessary  to  assure 
compliance  with  FmHA  program  civil 
rights  and  Fair  Housing  Act 
reauirements. 

(9)  Provide  borrower  governing  bodies 
with  suggestions  for  information 
distribution  that  may  be  helpful  in 
keeping  the  membership  in  touch  with 
activities  to  increase  and  maintain 
membership  interest. 

(10)  Provide  informed  advice  and 
guidance  to  borrowers  as  needed. 

(11)  Identify  problem  borrower 
accounts  and  initiate  servicing  plans 
including  workout  agreements  with  the 
borrower  according  to  Exhibit  F  of 
Subpart  B  of  Part  1965  of  this  chapter. 

(12)  Gather,  maintain,  analyze,  and 
distribute  a  database  of  actual  MFH 
operation  and  maintenance  expense  for 
determination  of  expense 
reasonableness  that  reflects  variables  of 
project  operation  and  characteristics. 

(13)  Avoid  doing  any  of  the  following: 

(i)  'Try  to  run  the  borrower’s  business. 

(ii)  Take  charge  of  the  borrower’s 
meetings. 

(iii)  Attempt  to  supervise  the 
borrower  only  through  its  attorney, 
architect,  or  management  agent. 

(iv)  Presume  that  projects  without 
adverse  complaints  do  not  require 
monitoring  and/or  supervision  by 
FmHA. 

(b)  State  Director.  State  Directors  will: 

(1)  Coordinate  and  direct  supervisory 
activities  related  to  borrowers  and 
perform  other  functions  as  prescribed  by 
this  subpart. 

(2)  Provide  guidance  and  leadership 
to  assure  that  the  State  staff  and 
Servicing  staff  thoroughly  understand 
and  cany  out  their  responsibilities. 

(3)  Develop  and  conduct  training 
programs  necessary  to  assure  that 
FmHA  personnel  are  kept  up-to-date 
regarding  the  most  effective  supervisory 
methods,  that  the  proper  time  is  allotted 
to  supervision,  and  that  borrowers 
receive  adequate  supervision  and 
financial  coimseling. 

(4)  Establish  and  maintain  a  system  to 
monitor  followup  to  findings  in  OIC 
reports,  supervisory  visits,  compliance 
reviews,  physical  inspections,  or  other 
factual  sources. 

(5)  Maintain  necessary  liaison  with 
the  CXJC. 

(5)  Maintain  necessary  liaison  with 
State  and  local  authorities,  agencies, 
and  other  organizations.  For  example,  in 
the  case  of  projects  benefiting  the 
elderly,  it  is  essential  that  liaison  be 


maintained  with  the  aging  network  such 
as  State  and  Area  Agencies  on  Aging  to 
assure  that  available  support  services 
are  offered  to  or  accessible  by  the 
tenants. 

(7)  Maintain  €md  update  State  Office 
records  for  effective  program 
supervision  and  evaluation. 

(8)  Assist  the  Servicing  Official  in 
developing  a  realistic  plan  to  resolve 
project  operational  problems. 

(c)  State  staff.  State  staff  members 
*who  are  designated  by  the  State  Director 
as  MFH  Servicing  Officials  responsible 
for  supervision  of  borrowers  covered  by 
this  subpart  will: 

(1)  Continuously  monitor  supervisory 
and  account  servicing  activities  and 
borrower  status  to  assure  that  each 
project  is  receiving  timely  and  effective 
supervision. 

(2)  Train  staff  to  effectively  perform 
the  required  supervisory  and  account 
servicing  activities,  and  to  provide 
informed  guidance  in  sound  operation 
and  management  policies.  The 
assistance  of  the  aging  network  such  as 
State  and  Area  Agencies  on  Aging 
should  be  sought  in  connection  with 
training  which  pertains  to  the 
management  of  services  to  the  elderly. 

(3)  Post  review  closing  of  loans  and 
grants  to  determine  that  they  have  been 
properly  closed. 

(4)  Visit  a  sufficient  number  of 
projects  to  assure  that  proper 
supervision  and  account  servicing  is 
being  provided. 

(5)  Assemble,  analyze,  and  distribute 
a  statewide  database  of  actual  MFH 
operation  and  maintenance  costs  for 
determination  of  cost  reasonableness 
that  reflects  variable  characteristics  of 
project  operation. 

§1930.118  [Reserved! 

§  1 930. 119  Supervisory  visits,  compliance 
reviews,  and  inspections. 

(a)  Purpose.  Servicing  Officials  and 
other  FmHA  authorized  persons  will 
visit  the  MFH  project  site,  including  the 
management  office,  as  necessary  to 
accomplish  the  objectives  of  the  loan  or 
grant.  Following  are  the  major  purposes 
for  which  visits  may  be  made: 

(1)  To  assist  with  satisfiictory 
development  of  the  project 

(2)  To  evaulate  the  management 
program  of  the  project  pursuant  to 
exhibit  B  of  this  subpart,  such  as: 

(i)  Adherence  to  the  management 
plan. 

(ii)  Compliance  with  the  management 
agreement  when  applicable. 

(iii)  To  review  compliance  with  the 
Affirmative  Fair  Housing  Marketing 
Plan  and/or  the  Equal  Opportimity 
requirements  of  title  VI  of  the  Civil 


Rights  Acts  of  1964,  the  Qvil  Rights  Act 
of  1968  as  amended  by  the  Fair  Housing 
Amendments  Act  of  1988,  section  504  ^ 
the  Rehabilitation  Act  of  1973,  and  the 
Age  Discrimination  Act  of  1975. 

(3)  To  review  borrower  reccHtls  and 
verify  required  compliance  and 
information,  such  as: 

(i)  Tenant  or  member  eligibility. 

(ii)  Tenant  or  member  income. 

(iii)  Tenant  or  member  selection 
criteria. 

(iv)  Waiting  lists. 

(v)  Rental  or  occupancy  rates  are  in 
accordance  with  an  FmHA  approved 
budget. 

(vi)  Other  necessary  items. 

(4)  To  inspect  and  ascertain  proper 
maintenance  and  assure  protection  of 
the  seciuity  for  the  FmHA  loan. 

(5)  To  determine  if  the  project  is  being 
operated  according  to  the  approved 
budget. 

(6)  To  determine  that  borrower  and/or 
borrower’s  managment  agent  is  fully 
complying  with  all  provisions  and 
conditions  of  the  approval  document 
regarding  site  development  and  use 
restrictions. 

(7)  In  the  case  of  all  LH  borrowers, 
including  cn-farm  LH.  to  determine  that 
the  housing  is  serving  domestic  farm 
laborers,  as  defined  by  paragraph  II  of 
exhibit  B  of  this  subpart,  and  that  the 
LH  housing  provided  is  decent,  safe, 
and  sanitary. 

(b)  Frequency  and  standards.  Visits 
will  be  made  as  follows: 

(1)  Supervisory  visits  will  be  made  as 
needed  to  assure  compliance  with 
FmHA  policies  and  objectives.  A 
Servicing  staff  person  or  other  FmHA 
authorized  person  will  perform  a  post 
rent-up  or  occupancy  visit  before  the 
end  of  the  first  90  days  of  operation;  and 
a  thorough  supervisory  visit  no  later 
than  12  months  following  the  post 
occupancy  visit,  and  at  least  every  36 
months  thereafter  at  each  project. 

(i)  More  frequent  visits  to  delinquent 
or  problem  projects,  irrespective  of  loan 
type,  should  be  scheduled  as  needed. 

(ii)  In  the  case  of  borrowers  with  on- 
farm  LH  imit(s)  or  LH  borrowers 
providing  seasonal  farm  labor  housing, 
such  visits  should  be  made  during  the 
season  of  occupancy  and  preferably 
during  an  annual  farm  visit. 

(Hi)  Planned  visits  will  be  included  in 
the  monthly  work  calendar. 

(iv)  The  visit  shall  be  conducted  with 
the  borrower  and/or  the  borrower’s 
designated  representative. 

(v)  Exhibits  F,  F-1,  F-2,  G,  G-1,  and 
G-2  of  this  subpart  should  be  used  to 
assist  in  the  preparation,  completion, 
and  followup  of  visits. 

(vi)  For  small  rental  projects 
consisting  of  only  a  few  units  (usually 
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1  to  3),  the  degree  of  completion  of 
exhibits  F,  G,  G-1  and  G-2  may  be 
minimized.  Supervisory  visits  to  such 
projects  are  required  only  once  every 
thrm  years  and  should  concentrate  on 
tenant  eligibility,  income  and 
adjustments  to  income  verification, 
maintenance,  insurance  coverage,  and 
status  of  loan  payments. 

(2)  The  Servicing  Official  or  other 
FmHA  authorized  person  will  conduct 
an  inspection  of  each  project  at  least 
once  every  36  months  with  the 
borrower,  site  manager,  or  designated 
representative  present. 

(i)  This  inspection  may  be  made 
simultaneously  with  a  supervisory  visit 
scheduled  in  accordance  with  this 
section. 

(ii)  The  results  of  the  inspection  will 
be  documented  on  HUD  Form  9822, 
“Report  of  Physical  Condition  and 
Estimate  of  Repair  Costs,”  or  a  similar 
fonn  for  the  same  purpose  may  be  used 
for  this  inspection. 

(iii)  Based  on  the  Servicing  person’s 
knowledge,  without  further  research, 
the  estimated  repair  need  and  cost 
columns  of  the  form  will  bo  completed 
during  the  inspection  visit. 

(c)  Preparation.  The  person  planning 
to  make  the  visit  and  inspection  will 
review  the  most  recent  quarterly  or 
annual  reports,  the  running  records, 
correspondence,  and  other  Servicing 
Office  records  to  be  fully  aware  of  the 
supervisory  needs  of  the  project.  This 
awareness  should  be  developed  into  an 
informal  visit  plan  and  include,  but  not 
be  limited  to  such  things  as;  payment 
status,  subsidy  status,  due  dates  of  taxes 
and  insurance,  adequacy  of  fidelity 
coverage,  and  any  kkown  maintenance 
problems. 

(d)  Notice  of  visit  or  inspection.  The 
management  agent,  or  when  applicable, 
the  owner  should  receive  a  written 
notice  of  the  scheduled  visit  or 
inspection  from  the  Servicing  Office  30 
days  before  the  event  to  insure  that 
needed  records  and  staff  are  available 
(see  Guide  Letter  1930-2  for  borrower 
notification.) 

(e)  Conducting  visit  or  inspection.  The 
person  making  l^e  visit  or  inspection 
should  spend  sufficient  time  at  the 
project  to  accomplish  the  visit  plan  and 
any  additional  needs  that  are  observed 
or  brought  out  by  the  tenants,  members, 
or  management  staff. 

(f)  Recording,  reporting  and  followup. 
The  preparation  notes  and  results  of 
each  visit  should  be  recorded  on 
exhibits  F,  G,  G-1  and  G-2  of  this 
subpart  and  filed  in  the  borrower’s 
servicing  file.  A  letter  highlighting  any 
needed  followup  actions  and  a  copy  of 
the  completed  supervisory  visit 
checklist  will  be  directed  to  the 


management  agent  and/or  the  borrower 
within  30  days  after  the  visit.  Followup 
will  continue  through  resolution  of  any 
problems.  Any  major  problems  with  the 
project  will  be  reported  in  writing  to  the 
State  Director  with  recommendations 
for  corrective  action.  Exhibit  A  to 
subpart  A  of  part  1955  of  this  chapter 
or  Form  FmHA  1955-2,  “Report  on  Real 
Estate  Problem  Case,”  may  be  used  as 
appropriate. 

(g)  Compliance  reviews.  As  authorized  < 
State  or  Servicing  staff  member  or  other 
FmHA  authorized  person  will  complete 
the  Civil  Rights  and  Fair  Housing 
review  requirements  according  to 
subpart  E  of  part  1901  of  this  chapter. 

If  initial  rent-up  or  occupancy  has  not 
occurred  by  the  time  of  initial  review, 
a  subsequent  review  will  be  due  one 
year  following  initial  occupancy  and 
then  every  36  months  thereafter  or  in 
accordance  with  subpart  E  of  part  1901 
of  this  chapter. 

§§1930.120-1930.121  [Reserved] 

§1930.122  Borrower  accounting  methods, 
managenwnt  reporting  and  audits. 

It  is  the  objective  of  FmHA  that 
borrowers  will  maintain  accounts  and 
records  necessary  to  conduct  their 
operation  successfully  and  from  which 
they  may  accurately  report  operational 
results  to  FmHA  for  review,  and 
otherwise  comply  with  the  terms  of 
their  loan  agreements  with  the  Agency. 
Borrower  accounts  and  records  will  be 
kept  or  made  available  in  a  location 
within  reasonable  access  for  inspection, 
review,  and  copying  by  representatives 
of  FmHA  or  other  agencies  of  the  U.S. 
Department  of  Agriculture  authorized 
by  the  Department. 

(a)  Accounting  methods  and  records — 
(1)  Method  of  accounting  and  financial 
statements.  Borrowers  may  choose  a 
cash  or  accrual  method  of  accounting, 
bookkeeping,  and  budget  preparation  as 
described  in  their  project  management 
plan,  unless  otherwise  specified  in  a 
work-out  plem  as  part  of  a  servicing 
action.  Balance  sheets  or  statements  of 
financial  condition  may  be  prepared 
reflecting  the  same  accounting  method, 
except  that  the  accrual  method  of 
reporting  financial  condition  will  be 
used  where  the  borrower  is  required  to 
submit  an  annual  audit. 

(2)  Approval  requirement.  Before  loan 
closing  or  start  of  construction, 
whichever  is  first,  each  borrower  shall 
incorporate  a  description  of  its  method 
of  accounting,  bookkeeping,  budget 
preparation,  and  reporting  of  financial 
condition  and,  when  applicable,  plans 
for  auditing,  in  the  project  management 
plan  that  must  be  approved  by  FmHA. 


(3)  Records.  Form  FmHA  1930-5, 
“Bookkeeping  System-Small  Borrower,” 
may  be  used  by  small  organizations  as 

a  method  of  recording  and  maintaining 
accounting  transactions.  Automated 
systems  may  be  used  if  they  meet  the 
conditions  of  paragraph  X\^  of  exhibit 
B  of  this  subpart. 

(4)  Recorci  retention.  Each  borrower 
shall  retain  all  financial  records,  books, 
and  supporting  material  for  3  years  after 
,  the  issuance  of  the  audit  reports  and 
financial  statements.  Upon  request,  this 
material  will  be  made  available  to 
FmHA,  the  OIG,  the  Comptroller 
General,  or  to  their  representatives. 

(b)  Management  reports  and  review 
processes.  The  objective  of  management 
reports  and  review  processes  is  to 
furnish  the  management  and  FmHA 
with  a  means  of  evaluating  prior 
decisions  and  to  serve  as  a  basis  for 
planning  future  operations  and  financial 
conditions.  Timely  reports  and  their 
review  furnish  necessary  information  to 
make  sound  m.anagement  decisions.  All 
reports  will  relate  only  to  the  FmHA 
financed  project  and  borrower  entity. 
Separate  reports  will  be  prepared  and 
submitted  for  each  project  owned  by  the 
same  borrower.  Forms  necessary  in 
making  the  required  reports  may  be 
requested  from  FmHA.  The  various 
review  processes  described  in  this 
paragraph  are  illustrated  at  §  1930.123 
(i)  of  this  chapter. 

(IT Annual  budget  and  utility 
allowance — (i)  Objective.  It  is  the 
objective  of  FmHA  that  project  budgets 
and/or  utility  allowances  be  prepared, 
reviewed,  and  approved  in  such  manner 
and  timing  that  the  approved  budget 
and/or  utility  allowance,  including  any 
authorized  changes  to  same,  become 
effective  on  the  beginning  of  a  fiscal 
year  of  project  operation. 

(ii)  Documents. 

(A)  The  annual  project  budget  will  be 
prepared  on  Form  FmHA  1930-7, 
“Multiple  Family  Housing  Project 
Budget,”  by  the  borrower  or  its  agent 
following  the  instructions  on  the  form. 

It  will  reflect  budget  planning  for  a  12 
month  fiscal  year.  Figures  in  the 
“actual”  column  will  reflect  at  least  9 
months  of  actual  fiscal  year  activity  and 
no  more  than  3  months  of  estimated 
activity  for  the  balance  of  the  same 
fiscal  year  based  on  recent  actual 
experience. 

(B)  When  tenants  pay  their  own 
utilities,  the  housing  allowance  for 
utilities  and  other  public  services  will 
be  prepared  on  exhibit  A-6  to  subpart 
E  of  part  1944  of  this  chapter.  Exhibit 
A-6  will  be  prepared  by  the  borrower  or 
its  agent  following  instructions  attached 
to  the  exhibit  and  will  be  submitted  to 
FmHA  together  with  Form  FmHA  1930- 
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7  with  justification  to  either  retain  or 
change  the  utility  allowance. 

(iii)  Supporting  data.  Any  data, 
justification,  or  other  documentation 
required  by  the  instructions  for 
preparation  of  Form  FmHA  1930-7  and 
exhibit  A-6  to  subpart  E  of  part  1944  of 
this  chapter,  or  otherwise  required  by 
the  Servicing  Official  on  an  individual 
case  basis,  shall  be  attached  to  the 
respective  document  when  submitted  to 
the  Servicing  Office. 

(iv)  Due  date.  The  borrower  can 
submit  the  necessary  documents  as  soon 
as  9  months  of  current  fiscal  year 
actuals  are  available,  but  in  sufficient 
time  to  meet  the  objective  stated  in 
(b)(l)(i)  of  this  section.  The  Servicing 
Official  needs  15  to  30  days  to  review 
project  budgets  and  utility  allowances 
when  no  changes  of  rents,  occupancy 
charges,  or  utility  allowances  are 
needed.  When  such  changes  are  needed, 
the  borrower  needs  to  submit 
documents  to  allow  sufficient  time  for 
review  and  proper  notice  of  change  to 
tenants  or  members. 

(v)  FmHA  review.  Form  FmHA  1930- 
7  and  Exhibit  A-6  to  subpart  E  of  part 
1944  of  this  chapter  and  any  attachment 
will  be  reviewed  by  the  Servicing  Office 
as  part  of  the  rental  or  occupancy 
charge/utility  allowance  change  review 
and/or  annual  review  process. 

(2)  Rental  or  occupancy  charge  budget 
and/or  utility  allowance  change — (i) 
Objective.  It  is  the  objective  of  FmHA 
that  changes  to  project  rental  or 
occupancy  charges  and/or  utility 
allowances  be  incorporated  into  the 
annual  budget  review  and  planning 
process  in  such  manner  and  timing  that 
authorized  changes  become  effective  at 
the  beginning  of  a  fiscal  year  of  project 
operation. 

(ii)  Documents.  When  a  rental  or 
occupancy  charge  and/or  utility 
allowance  change  is  proposed,  the 
borrower  or  its  agent  will  prepare  and 
submit  Form  FmHA  1930^7  emd  exhibit 
A-6  to  subpart  E  of  part  1944  of  this 
chapter  and  any  supporting  attachments 
following  the  instructions  for  either 
document. 

(iii)  Standards  and  timing.  (A)  The 
policies  and  procediires  governing 
rental  or  occupancy  charge  and/or 
utility  allowance  change  are  contained 
in  exhibit  C  of  this  subpart,  (available  in 
any  FmHA  office  or  the  “Borrower 
Handbook”  made  up  of  selected  exhibits 
of  this  Subpart  and  parts  of  this 
chapter). 

(u)  To  meet  the  projected  effective 
date  of  change,  the  necessary  documents 
need  to  be  received  by  the  Servicing 
Official  at  least  75  days  ahead  of  the 
effective  date  of  change  to  allow  FmHA 
review  to  authorize  a  60  day  notice  to 


tenants  or  members  of  an  impending 
change.  The  “actual”  column  of  Form 
FmHA  1930-7  shall  contain  actual  data 
for  the  fiscal  year  to  date  plus  the 
projection  of  expected  data  for  the 
remainder  of  the  fiscal  year.  This 
projection  should  cover  a  period  not 
exceeding  90  days.  The  same  supporting 
data  standards  of  paragraph  (b)(l)(iii)  of 
this  section  will  apply. 

(C)  Should  the  TOirower  need  to 
request  a  rental  or  occupancy  charge 
and/or  utility  allowance  change  at  some 
time  other  than  described  in  paragraph 
(b)(2)(iii)(B)  of  this  section,  e.g.,  mid¬ 
fiscal  year.  Form  FmHA  1930-7  shall 
reflect  the  project’s  financial  needs  for 
the  next  12  months  of  operation  and  the 
“actual”  column  shall  reflect  the  most 
recent  12  months  of  actual  data.  The 
previous  fiscal  year’s  audit  report,  or 
Form  FmHA  1930-8,  “Multiple  Family 
Housing  Borrower  Balance  Sheet,”  as 
appropriate,  shall  be  submitted  with  the 
change  request  if  it  was  not  previously 
submitted  to  the  Servicinc  Office. 

(iv)  FmHA  review.  Exhibit  C  of  this 
subpart  shall  govern  FmHA  review  of 
the  borrower’s  request  for  rental  or 
occupancy  charge  and/or  utility 
allowance  chemge. 

(3)  Quarterly  report — (i)  Objective. 

The  objective  of  FmHA  is  for  quarterly 
reports  to  provide  a  monitoring  means 
for  borrowers  and  FmHA  to  mutually 
check  a  borrower’s  progress  in  achieving 
program  objectives  and  when 
applicable,  meeting  servicing  goals. 

(ii)  Document.  Form  FmHA  1930-7 
will  be  used  by  borrowers  to  prepeire  the 
quarterly  report. 

(iii)  Stanaards.  Form  FmHA  1930-7 
will  be  completed  following  the 
instructions  on  the  form  for  preparation 
of  a  quarterly  report.  The  quarterly 
report  shall  be  required  upon 
commencement  of  any  of  the  following 
situations: 

(A)  Start  up  of  initial  occupancy  after 
completion  of  new  construction  or 
substantial  rehabilitation. 

(B)  Reamortization,  transfer  of  an 
existing  project  loan  or  a  100  percent 
membership  change. 

(C)  Failure  to  make  a  scheduled  loan 
payment,  failure  to  maintain  required 
transfers  to  the  reserve  accoxmt,  or 
failure  to  maintain  reserve  accoimts  at 
authorized  current  levels. 

(D)  Existence  of  reasons  stated  in 
paragraph  (b)(3)(iv)(B)  of  this  section 
when  quarterly  reports  will  suffice  in 
place  of  monthly  reports. 

(iv)  Frequency  and  discontinuance — 
(A)  Quarterly  reports.  (Quarterly  reports 
shall  be  prepared  and  submitt^  for 
each  quarter  year  at  least  through  the 
first  year  of  operation  for  any  situation 
described  in  paragraph  (b)(3)(iii)  of  this 


section  and  each  quarter  year  thereafter 
for  new  or  existing  projects  until 
discontinuance  is  authorized  by  the 
Servicing  Official.  The  Official  will 
evaluate  the  following  in  reaching  a 
decision  to  discontinue: 

(1)  An  adequate  accoimting  system  is 
functioning  properly,  is  kept  current, 
and  the  most  recent  required  annual 
financial  reports  are  complete  and  have 
been  submitted  to  the  Servicing  Office. 

(2)  Project  loan  payments  to  FmHA 
are  on  schedule. 

(3)  The  project  reserve  account  is 
ahead  or  on  schedule,  allowing  for 
authorized  expenditures  or  authorized 
reduction  in  fimding  as  set  forth  in  an 
approved  servicing  plan  or  budget. 

(4)  The  annual  review  has  been 
completed  by  the  Servicing  Office  and 
the  annual  audit,  or  verification  of 
review  when  appropriate,  has  been 
foimd  acceptable. 

(5)  The  Servicing  Official  has 
inspected  the  project,  reviewed  project 
operations,  and  found  them  acceptable. 
When  this  and  the  preceding 
determinations  are  made,  a  letter  of 
discontinuance  of  the  quarterly  report 
shall  be  sent  to  the  borrower  or  its  agent 
with  a  copy  sent  to  the  State  Director. 

(B)  Monthly  reports.  Preparation  and 
submission  of  the  reports  described  in 
this  paragraph  may  ^  required  monthly 
at  the  option  of  the  Servicing  Official, 
rather  than  quarterly,  when  warranted 
in  unusual  situations. 

(1)  This  requirement  may  be  invoked 
when  determined  essential  by  the 
Servicing  Official  as  part  of  a  servicing 
plan  made  in  accordance  with  exhibit  F 
of  subpart  B  of  part  1965  of  this  chapter 
(available  in  any  FmHA  office). 

(2)  Reasons  for  invoking  the  reporting 
requirement  on  a  monthly  basis  may 
include,  but  not  be  limited  to,  factors 
such  as  apparent  violations  of  policy  or 
reporting  practices,  audit  findings, 
sudden  increases  of  vacancy  and/or 
accounts  payable  or  receivables,  or  other 
evidence  of  weak  financial  condition. 

(v)  Due  date.  Quarterly  (or  monthly) 
reports  shall  be  due  in  the  FmHA 
Servicing  Office  by  the  20th  day  of  the 
month  immediately  following  the  close 
of  the  respective  reporting  period. 

(vi)  FmHA  review.  (A)  The  Servicing 
Official  will  review  the  reports  for  year- 
to-date  status  of  project  operations. 
When  reports  reveal  actual  data  that 
exceeds  acceptable  tolerance  fi'om  a 
forecasted  budget  SUBTOTAL  item,  or 
vacancies  and  accounts  receivable  and/ 
or  payable  are  increasing,  the  Servicing 
Official  will  initiate  verbal  and/or 
written  dialogue  with  the  borrower  for 
further  resolution  of  problems  or  to 
otherwise  achieve  acceptable  progress. 
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(B)  Tha  Senrictiig  OfBcial  will 
complete  the  FmHA  review  and  forward 
the  batrowar’a  repeal  aad  any  related 
documeotaiiaa  to  the  State  IKrectar  fay 
the  30th  day  of  the  month  foUowing 
close  of  the  repotting  period. 

(C)  if  the  bonower  mla  to  submit  its 
repc^  by  tbe  due  date,  this  fact  will  be 
reposted  to  tbe  State  Director  by  toe 
aoito  day  of  toe  numto  foUowtng  the 
close  of  the  xapoitiBg  period:  otherwise, 
the  Servicing  Office  will  complete  its 
review  of  a  submitted  report  no  later 
than  10  calendar  days  following  receipt 
of  the  borrower’s  repost 

(4j  Annuai  xtudk  reports  and 
veT^catkms  of  review — (0  Documents 
and  general  standards — (A)  Annual 
audit  report.  An  audit  report  will  be  in 
the  as  prepaied  by  a  Certified 
Public  Aooountant  (CPA)  or  Licensed 
Public  Accountant  {LPA),  provided  the 
LPA  was  licensed  on  or  before 
December  31, 1970. 

(1)  Ail  audits  am  to  be  performed  in 

acoardance  with  gwieieily  accepted 
government  auditing  standards,  as  set 
forth  in  “Govammant  Auditing 
Standards”  (lOM  Revision),  established 
by  the  CoaaptioUar  General  of  the 
United  State,  and  any  subsequent 
revisions  {this  poblication  is  commonly 
referred  to  os  the  "Yellow  Book"  or 
"Ganwal  Accounting  Office 
Staodards").  In  addition,  the  audits  are 
also  to  be  perfeumed  in  accordance  with 
applicable  portions  of  various  Office  of 
Managemant  and  Budget  (0MB) 
Circulars,  Departmental  Regulations, 
parts  3015  3016  of  chapter  XXX  of 

title  7,  aiul  (he  FmHA  Audit  Program  as 
spedfiod  is  saparata  sections  of  this 
subpart. 

(2)  An  audit  is  required  for  any 

project  with  25  or  more  units  unless  the 
State  Diractor  or  Servicing  Official 
determines  that  a  project  with  24  or 
fewer  units  requires  an  audit  for  reasons 
of  good  causa.  Such  reasons  include,  but 
are  not  limited  to,  situations  where 
project  racords  are  incomplete  or 
inaccusato,  or  it  appears  that  the 
borrower  has  not  adequately  accounted 
for  project  fiiads,  or  where  the 
borrower's  operatiem  consists  of 
multiple  pn^ects  where  each  project  is 
24  or  fewer  units  (with  subsidiary 
reports  prepared  for  each  project). 

Note:  Tba  Stats  Director  or  Servicing 
Official  may  laqii^  that  <lw  accsooiits  of  RHS 
borrowOT  be  audited  if  Um  loan  exceeds  the 
2-year  Fepeyment  teoso. 

(3)  lliepn^act  audit  r^ort  should 
cover  the  borrower  ontity  and  the 
expense  lor  piepaioition  of  toe  audit 
report  may  inchide  the  auditor's 
preparatioB  of  any  Internal  Revenue 
Service  (KS)  lequized  borrower  entity 


repents,  Le.,  Schedule  K1  (IRS  Form 
1065).  “Paituer's  Share  of  Income, 
Credits.  Deductions,  ole.". 

(4)  The  C7A  or  LPA  auditor  who 
prepares  the  audit  report  may  not  be  an 
individual  or  oiganisetion  tost  is 
associated  with  the  bonower  in  any 
manner,  other  than  the  perfbnnance  of 
the  audit  review  and  preparation  of  the 
project  audit  report  and  required  IRS 
reports,  toot  creates  an  identity  of 
interest  or  possible  conflict  of  interest 
(as  dascrib^  in  pwagraph  V  B  of 
exhibit  B  of  this  suhp^).  For  example, 
the  CPA  or  LPA  auditor  may  not  be  an 
employee  of  the  IxKrower  or  an 
employee  of  any  officer  of  the 
oc^mization,  nor  be  an  employee  of  any 
member,  stockholder,  partner,  principal, 
or  have  any  ownertoip  or  other  interest 
in  the  borrower  organizalitm. 

(5)  The  State  Director  or  Servicing 
Official  may  authorise  the  initial  audit 
report  to  cover  a  period  up  to  16  mmiths 
for  new  projects  whose  first  operating 
year  does  not  exceed  6  months. 

(6)  The  State  Director  may  also  make 
an  exception  to  the  CPA  or  LPA  audit 
requirement  lor  not  more  than  one 
successive  year  in  a  pacific  case 
providing:  The  borrower  submits  a 
written  request;  the  FmHA  approved 
budget  far  the  project  inclutte  a  typical 
and  reasonable  fee  for  the  audit  but  the 
negotiated  cost  of  an  audit  would 
increase  the  monthly  per  unit  rental  rate 
by  more  than  $4.00;  a^  the  required 
reports,  including  e  CPA  or  LPA 
prepared  audit,  were  properly  submitted 
for  the  prior  year’s  project  operations. 

(B)  Verification  of  review.  Form 
FmHA  1930-8  will  be  prepared  by  a 
competent  person  quaUfieid  by 
education  end/or  experience  who  has 
no  identity  of  interest  or  possible 
conflict  of  interert  with  tLa  borrower  cm* 
its  prindpek.  However,  in  the  case  of  a 
nonprofit  institution,  the  verification  of 
review  may  be  made  by  a  committee  of 
the  membership  but  may  not  include 
any  officer,  director  or  employee  oi  the 
borrower. 

(1)  Form  FmHA  1930-6  will  be  used 
for  the  verification  of  review  of  project 
accoui^  and  toe  review  verifier  will 
also  review  the  actual  data  on  Form 
FmHA  1930-7  for  projects  with  24  or 
fewer  units  unless  the  requirements  of 
paragraph  (b)(4MiKA)(])  of  this  section 
are  invoked  by  the  State  Director  or 
Servicing  Official. 

(2)  The  State  Director  or  Servicing 
Official  may  autooriza  the  initial 
verification  of  review  to  cover  a  period 
of  up  to  18  months  for  a  new  project 
whose  first  operating  year  was  le^  than 
6  months. 

(C)  Project  <^ratii^  budget  actuals. 
An  annud  r^mrt  of  actuals  for  the  fiill 


operating  year  will  be  submitted  by  the 
borrower,  or  its  agent,  using  Form 
FmHA  1930-7.  The  report  will  reflect 
the  actual  income  and  expenses  for  the 
project  for  toe  bemower’s  12  month 
operating  year,  the  report  will  be 
submitted  with  the  annuel  audit  report 
or  Form  FmHA  1930-8,  as  appropriate. 

(D)  Form  FmHA  1930-10,  “Annual 
Multiple  Fmniiy  Housing  Project 
Review.  ”  When  the  annual  audit  report 
or  verification  of  review  is  received  by 
the  Servicing  Office,  parts  II C  and  D  of 
Form  FmHA  1930-10  may  be  prefilied 
to  the  extent  possible  to  record  previous 
year  status  as  reported  in  the  audit 
report  or  verification  of  review.  The 
Form  FmHA  1930-10  will  be  completed 
later  as  described  in  §  1930.123  (e)(2) 
and  (i)  of  this  subpait. 

(E)  Fraud,  abuse,  and  illegal  acts.  If 
the  review  verifier  becomes  aware  of 
any  indication  of  fraud,  abuse  or  illegal 
acts  in  FmHA  financed  projects,  prompt 
written  notice  shall  be  given  to  the 
appropriate  USDA  OIG  Regional 
Inspector  General  and  the  Servicing 
Official. 

(ii)  Specific  standards — (A)  State  and 
local  governments  and  Indian  tribes. 
These  organizations  are  to  be  audited  in 
accordance  with  this  subpart,  subpart  1 
of  7  CFR  part  3015,  and  OMB  Circular 
A-128,  with  copies  of  the  audit  being 
forwarded  by  toe  borrower  to  the 
Servicing  Official  and  thejappropriate 
Federal  cognizant  agency,  if  applicable. 
For  guidance  in  meeting  these 
requiremmits,  the  auditor  may  refer  to 
the  American  Institute  of  Certified 
Public  Accountants  Audit  and 
Accounting  Guide  lor  "Audits  of  State 
and  Local  Governmental  Units."  The 
term  "‘Federal  financial  assistance"  used 
herein  shall  mean  Federal  loan  and/or 
grant  funds  received  by  the  borrower, 
but  not  rental  subsidies. 

(1)  Cog/ninant  agency,  (i)  "Cognizant 
agency"  means  the  Federal  agency 
assigned  by  OMB  Giroilar  A-128. 
Within  USDA,  the  USDA  OIG  shall 
fulfill  cognizant  agency  responsibilities. 

(ii)  Cognizant  agency  assignments. 
Smaller  borrowers  not  assi^aed  a 
cognizant  agency  by  OMB  should 
contact  toe  Federal  agency  that 
provided  toe  most  fimds.  When  USDA 
is  designted  k  the  cognizant  agency  or 
when  it  has  been  detmmined  by  the 
borrower  toot  FmHA  provided  the  major 
portion  of  Federal  financial  assistmee, 
the  appropriate  USDA  OIG  Regional 
Inspecte  Genmni  toall  be  contacted. 

[2)  Audit  ttantkmis.  It  is  not  intended 
that  audits  required  fay  this  subpart  be 
separate  and  apart  from  audits 
performed  in  accorduioe  with  State  and 
local  laws.  To  the  extent  feasible,  the 
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audit  work  should  be  done  in 
conjunction  with  those  audits. 

(jJ  State  and  local  governments  and 
Indian  tribes  that  receive  $100,000  or 
more  a  year  in  Federal  financial 
assistance  shall  have  an  audit  made  in 
accordance  with  OMB  Circular  A-128. 

(;/)  State  and  local  governments  and 
Indian  tribes  that  receive  between 
$25,000  and  $100,000  a  year  in  Federal 
financial  assistance  shall  have  an  audit 
made  in  accordance  with  OMB  Circular 
A-128  or  in  accordance  with  the  FmHA 
Audit  Program.  This  is  an  option  of  the 
State  and  local  government  or  Indian 
tribe.  If  the  election  is  made  to  have  an 
audit  performed  in  accordance  with  the 
FmHA  Audit  Program,  the  audit  shall  be 
in  accordance  with  paragraph 
(b)(4)(ii)(C)  of  this  section. 

(ijj)  State  and  local  governments  and 
Indian  tribes  that  receive  less  than 
$25,000  a  year  in  Federal  financial 
assistance  shall  be  exempt  from 
compliance  with  OMB  Circular  A-128 
and  the  FmHA  Audit  Program.  These 
State  and  local  governments  and  Indian 
tribes  shall  be  governed  by  audit 
standards  prescribed  by  State  £md  local 
law  or  reflation. 

(iV)  Public  hospitals  and  public 
colleges  and  universities  may  be 
excluded  from  OMB  Circular  A-128 
audit  standards.  If  such  entities  are 
excluded,  audits  shall  be  made  in' 
accordance  with  paragraph  (b)(4)(ii)(B) 
of  this  section. 

(v)  Indications  of  firaud,  abuse,  and 
illegal  acts  shall  be  processed  in 
accordance  with  paragraph  (b)(4)(i)(E)  of 
this  section. 

(B)  Nonprofit  institutions.  These 
organizations  are  to  be  audited  in 
accordance  with  this  subpart,  subpart  I 
of  7  CFR  Part  3015,  and  OMB  Circular 
A-133,  with  copies  of  the  audit  being 
forwarded  by  the  borrower  to  the 
Servicing  Officer  and  the  appropriate 
Federal  cognizant  agency,  if  applicable. 
The  term  Federal  financial  assistance 
used  herein  shall  mean  Federal  loan 
and/or  grant  funds  received  by  the 
borrower,  but  not  rental  subsidies. 

(1)  Cognizant  agency.  See  paragraph 
(h)(4)(ii)(A)(l)  of  this  section. 

(2)  Audit  standards,  (j)  Nonprofit 
institutions  that  receive  $100,000  or 
more  a  year  in  Federal  financial 
assistance  shall  have  an  audit  made  in 
accordance  with  the  provisions  of  OMB 
Circular  A-133.  However,  nonprofit 
institutions  receiving  $100,000  or  more 
but  receiving  awards  imder  only  one 
program  have  the  option  of  having  an 
audit  of  their  institution  prepared  in 
accordance  with  the  provisions  of  the 
Circular  or  having  an  audit  made  of  the 
one  program  in  accordance  with 
paragraph  (b)(4)(ii)(C)  of  this  section. 


For  prior  or  subsequent  years,  when  an 
institution  has  only  loan  guarantees  or 
outstcmding  loans  that  were  made 
previously,  the  institution  will  be 
required  to  conduct  audits  for  those 
programs  in  accordance  with  paragraph 
(b)(4)(ii)(C)  of  this  section. 

(j'i)  Nonprofit  institutions  that  receive 
at  least  $25,000  but  less  than  $100,000 
a  year  in  Federal  financial  assistance 
shall  have  an  audit  made  in  accordance 
with  OMB  Circular  A-133  or  in 
accordance  with  the  FmHA  Audit 
Program.  If  the  election  is  made  to  have 
an  audit  performed  in  accordance  with 
the  FmHA  Audit  Program,  the  audit 
shall  be  performed  in  accordance  with 
paragraph  (b](4)(ii)(C)  of  this  section. 

(Hi)  Nonprofit  institutions  receiving 
less  than  $25,000  a  year  in  Federal 
financial  assistance  are  exempt  from 
Federal  audit  standards,  but  records 
must  be  available  for  review  by 
appropriate  officials  of  FmHA. 

(3)  Indications  of  fi'aud,  abuse  and 
illegal  acts  shall  be  processed  in 
accordance  with  paragraph  (b)(4)(i)(E)  of 
this  section. 

(C)  FmHA  Audit  Program.  For-profit 
organizations  and  other  entities  referred 
to  this  paragraph  by  paragraphs  (b)(4)(ii) 

(A)  and/or  (B)  of  this  section,  audits  will 
be  performed  under  the  guidance  of  the 
audit  guide  entitled  “U.S.  Department  of 
Agriculture,  Farmers  Home 
Administration-Audit  Program” 
(available  in  any  FmHA  office). 

(iii)  Due  date.  (A)  Annual  audit 
reports  and  verifications  of  review,  as 
appropriate,  and  Form  FmHA  1930-7 
with  12  months  of  project  operation 
actuals  are  due  in  the  Servicing  Office 
no  later  than  90  days  following  the  close 
of  the  project  fiscal  year. 

(B)  If  the  audit  or  verification  of 
review  cannot  be  submitted  by  the  due 
date,  and  the  owner  presents  a  request 
for  extension  supported  by  evidence 
that  delay  is  at  the  request  of  the 
auditor,  and  the  request  has  a 
reasonable  explanation  of  why  an 
extension  of  the  due  date  is  needed,  the 
Servicing  Officer  may  authorize  up  to  a 
30-day  extension  of  the  due  date. 

(C)  If  an  explanation  is  not 
forthcoming  from  the  auditor,  or  the 
explanation  received  is  without  good 
reason,  or  the  Servicing  Official 
otherwise  suspects  fiscal  difficulty,  the 
Servicing  Official  may  request  the 
borrower  to  submit  to  the  Servicing 
Office  for  review,  the  project  bank 
statements  for  the  general  operating, 
reserve,  and  investment  accounts 
covering  the  most  recent  60  day  period. 

(D)  If  the  borrower  fails  to  submit  the 
requested  bank  statements  by  the  date 
stipulated  by  the  Servicing  Official,  the 


Servicing  Official  will  immediately  refer 
the  matter  to  the  OIG. 

(iv)  FmHA  review.  An  audit  report  or 
verification  of  review  will  be  reviewed 
by  the  Servicing  Official  within  60  days 
following  receipt  of  the  audit  report  or 
verification  of  review.  From  this  annual 
audit  review  process,  the  Servicing 
Official  will  initiate  action  on  findings 
and  concerns  needing  immediate 
attention.  Those  findings  and  concerns 
not  needing  immediate  action  will  be 
considered  in  the  next  budget  planning 
and  annual  review  process  at  the  end  of 
the  fiscal  year  for  implementation  in  the 
following  fiscal  year  of  project 
operation. 

(5)  Miscellaneous  management 
reports.  These  reports  include,  but  are 
not  limited  to,  the  following  items  that 
provide  additional  or  unique 
information  that  augment  or  othei^-ise 
support  other  management  reports 
described  in  this  section: 

(i)  Documents  and  formats — (A) 
Minutes  of  annual  meetings.  Written 
record  of  annual  meeting  of 
organizational  borrowers  who,  by  their 
organizational  charter,  are  required  to 
maintain  such  written  records. 

(B)  Energy  audit.  Prepared  according 
to  the  guidance  of  exhibit  D  of  this 
subpart.  Energy  audits,  including 
implementation  plans  for  energy 
conservation,  are  prepared  and 
submitted  on  5-year  cycles. 

(C)  Miscellaneous  items.  These 
include  other  written  or  electronically 
stored  data  or  information  such  as 
financial  or  income/expense  data, 
justification  statements,  or  other 
technical  or  informative  material  that 
stands  alone  or  supports  other 
managements  reports  described  in  this 
section,  whether  volunteered  by  the 
borrower  or  requested  by  the  Servicing 
Official. 

(ii)  Due  date.  Annual  minutes  and 
miscellaneous  items  are  due  along  with 
the  report  they  are  attached  to  as 
supporting  documentation.  New  energy 
audits  are  due  with  the  next  submission 
of  Form  FmHA  1930-7  following 
expiration  of  the  old  energy  audit. 

(iii)  FmHA  review.  FmRA  review  of 
miscellaneous  management  reports  will 
coincide  with  review  of  the 
management  report  that  each  is  attached 
to  as  documentation. 

§1930.123  Annual  review. 

(a)  Objective.  The  objective  of  the 
annual  review  is  for  the  FmHA 
Servicing  Official  to  determine  the 
degree  and  adequacy  of  the  borrower’s 
achievement  of  operational  compliance 
with  the  applicable  FmHA  loan  and/or 
grant  agreements  and  to  provide 
followup  consultation  or  supervision  to 
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the  borrower  in  meeting  program 
objectives. 

ro)  Aimuai  review  process.  During  the 
annual  roview  process,  the  Servicing 
Official  will  consider  the  overall  project 
financial  and  operational  acti^ty. 

ProjetA  strongths  and  weaknesses  will  be 
identified,  b«wd  on  review  of  various 
docum«ats,  and  resultant  conclusions 
will  be  incorporated  into  the  annual 
budget  planning'  process  that  should 
happen  concurrently  with  the  annual 
review  process. 

(c^  Documents  used  in  the  review.  (1) 
Form  FmHA  1930-7. 

(2)  Exhibit  A-6  of  subpart  E  of  part 
1944  of  this  chapter. 

(3)  Prior  fiscal  year  annual  audit 
report  as  prepared  by  a  CPA  or  LPA,  or 
when  appUcAie,  Form  FmHA  1930-4  . 
prepared  by  a  review  verifier 
accompanied  by  Form  FmHA  1930-7 
with  actual  income  and  expense  data. 

(4)  Exhibit  A-1  of  this  subpart 
prepared  in  conjunction  with  tlM  prior 
year  annual  audit  report. 

(5)  Applicable  attachments  required 
as  part  of  any  of  the  ^»ve  documents 
(or  other  inlonnation  as  volunteered  by 
the  borrower  or  specifically  requested 
by  the  FmHA  Sanricing  Officer  for  the 
review  at  hand). 

(6)  Minutes  of  annual  meeting  for 
association  type  borrowers. 

(7)  Current  energy  audit  with  energy 
conservation  implementation  plan  (^m 
FmHA  boRDwer  casefile  except  when 
new  energy  audit  is  due  with  Form 
FmHA  1930-7), 

(8)  Latest  supervisory  visit  and 
physical  inflection  of  prfierty  reports 
(from  FmHA  borrower  casefile). 

(d)  Preparation  for  the  annual  review. 
Some  documents  needed  are  avail^le 
in  the  bonower’s  casefile  and  the 
balance  needed  will  be  submitted  with 
the  annual  budget  review  request 
Therefixe,  aimual  review  should  occur 
within  30  days  of  receipt  of  all 


necessary  documents.  This  should 
result  in  annual  reviews  being 
completed  in  the  last  2  mont^  of  a 
fiscal  year  or  ffie  first  2  months  of  the 
next  fiscal  year.  When  determined 
necessary,  the  Servicing  Officer  should: 

(1)  Notify  the  borrower  of  the  required 
management  reports  cmd  their  due 
dates,  and  provide  the  borrower  with 
necessary  guides  and  forms  for  use  in 
prfieriiu  the  reports. 

(2)  With  a  new  nonprofit  borrower 
organization,  determine  that  the 
borrower  is  properly  plaiming  for  its 
annual  meeting  for  the  correct  date 
according  to  its  oiganizatirmal 
documents.  The  Servicing  Official 
should  plan  to  attend  the  annual 
meeting  unless  the  borrower  has 
progressed  as  described  in  §  1930.110(c) 
of  this  subpart. 

(e)  Timing,  conducting,  and 
completing  the  review.  (1)  The  annual 
review  process  will  be  scheduled  and 
performed  omcurrently  with  the  budget 
planning  process,  normally  in  the  last 
quarter  of  a  project  fiscal  year  (see 
illustration  in  paragraph  (i)  of  this 
section).  This  process  will  occur 
separately  from  the  annual  audit  review 
process  (which  wiU  occur  following 
close  of  a  project  fiscaljrear). 

(2)  The  ^rvicing  Official  will  use  the 
applicable  resource  documents  listed 
above  when  performing  the  review.  The 
Servicing  Official  will  conduct  the 
annual  review  following  the  review  and 
recording  guidance  of  Form  FmHA 
1930-10.  The  Form  FmHA  1930-10  will 
be  completed  during  the  prescribed  last 
quarter  review  period. 

(3)  The  Servicing  Official  may  invite 
the  borrower  or  its  agent  to  participate 
in  any  part  of  the  annual  review. 

(f)  Distribution  of  reviewed 
documents.  (1)  A  copy  of  the  results  of 
the  annual  review  on  Form  FmHA 
1930-10  along  with  recommendations 
or  compliance  requirements  will  be  sent 


to  the  borrower  and/or  its  agent  and  to 
the  State  Director  as  soon  as  the  review 
is  completed. 

(2)  The  individual  items  required  to 
perform  the  annual  review  will  be 
distributed  according  to  appropriate 
FMI’s  as  listed  on  exhibit  B-7  of  this 
subpart 

(g)  State  Director's  review  of  annual 
reviews.  Upon  receipt  of  the  items 
identified  in  this  section,  the  State 
Director  will: 

(1)  Review  all  submissions  of  Form 
FmHA  1930-10  that  are  used  by  the 
Servicing  Official  to  record  summary 
results  of  an  annual  project  review. 

(2)  Conduct  a  more  detailed  review  of 
only  those  annual  reviews  that  warrant 
further  review.  The  State  Director 
should  provide  summarized  comment  to 
Servicing  Officials  after  completion  of 
statewide  review,  otherwise  the  State 
Director  will  comment  on  any  specific 
borrower  and/or  project  annual  review 
selected  for  further  review. 

(3)  Will  review  Form  1930-7  and 
exhibit  A-6  of  subpart  E  of  part  1944  for 
approval  when  the  authority  to  approve 
budgets  as  part  of  the  annual  review  is 
not  delegated  to  the  FmHA  Servicing 
Official. 

(4)  Be  prepared  for  a  sample  review  of 
annual  reviews  by  the  National  Office 
upon  request  during  a  combined 
assessment  review  or  other  specific 
need. 

(h)  On-farm  LH  annual  review.  For 
individual  farm  borrowers  with  on-farm 
LH  unit(s),  the  objective  of  this  section 
will  be  satisfied  by  completing  the 
recordkeeping  and  reporting 
requiremmts  of  their  farm  and  home 
planning  with  FmHA  as  outlined  in 
subpart  D  of  part  1944  of  this  chapter. 

(i)  Illustration  ofMFH  budget 
planning,  annual  review,  and  annual 
audit  review  cycles. 


Items  on  h^jJuring  fiscal  Last  quarter  of  fiscal  year  neat  fiscal 


Second  quarter 


Management  Beports/ttems 
in  borrower  GBseffie. 
—Previous  fiscii  year  an¬ 
nual  audit  or  Form  FmHA 
1930-8 _ 


— Exhibit  A-1 

— Latest  eepetvisory  visiV 
inspection. 


—Energy  audit  &  intple- 
mentatian  plan. 

—Compliance  review  . . 

—Management  Plan  . 

—Management  Agreement 


Budget  Planning  Proc-  Annual  audtt  preparation  FmHA  review  of  annual  Frie  anrHjal  audit  or  Form 


ese— Form  FmHA 

1930-7  &  utn.  allowance 
Rewew  change  or  rK> 
change  of  rents  or  occu¬ 
pancy  charges  and/or 
utility  allowance. 


by  auditor  or  Form  audit  or  Fonn  FmHA  FmHA  1930-8  for  rtext 
FmHA  1930-8  by  ver-  1930-8.  budget  planning  &  an- 

ifier.  €0-day  review  period  .  nual  review  process. 


FmHA  starts  annual  re-  Form  FmHA  1930-7  FmHA  completes  annuad 
view  process.  Showir^  12  months  of  review  process, 

project  operating  actuals 
submitted  by  borrower. 

—Form  FmHA  1930-7 


— Review  project  finarKial 
and  management  re¬ 
ports. 


FmHA  may  pre-fill  parts  fl 
C  and  D  of  Form  FmHA 
1930-10. 


i 
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Items  on  hand  during  fiscal 

year 

Last  quarter  of  fiscal  year 

Rrst  quarter  of  next  fiscal 
year 

Secorxf  quarter 

— Identity  of  Interest  Disclo¬ 
sure  Certification  Memo¬ 
randum. 

Other— as  applicable. 

FmHA  completes  Form 
FmHA  1930-10. 

Take  immediate  ertinn  nn 

1 

sigrrificant  items  fourxf  in 
the  Audit  Review. 

§1930.124  [RMMved] 

§  1 930.1 25  Changing  project  designation. 

Generally,  RRH  projects  designated 
for  families,  elderly  and  persons  with 
handicaps,  including  congregate 
housing,  will  be  used  for  the  original 
purpose  throughout  the  life  of  the 
FmHA  loan.  However,  if  it  becomes 
necessary  to  change  the  designation  of 
a  project  due  to  housing  market  changes 
which  inhibit  the  borrower’s  ability  to 
maintain  occupancy  levels  sufficient  to 
sustain  the  project,  the  State  Director 
may  change  the  designation.  Project 
design  must  meet  the  housing 
requirements  of  the  target  group  when 
changing  the  designation.  The  State 
Director  shall  consider  such  requests  on 
a  case-by-case  basis  when  all  of  the 
following  information  has  been 
provided: 

(a)  The  complete  borrower  case  files 
have  been  submitted  together  with  the 
Servicing  Official’s  specific 
recommendations  and  analysis  of  the 
present  and  long  term  situation. 

(b)  A  market  needs  survey  which 
substantiates  the  rationale  for  the 
change  has  been  provided  by  the 
borrower.  (The  market  survey  must 
clearly  indicate  the  present  long  term 
marketability  of  the  project  is 
significantly  changed  from  the  original 
market,  and  include  the  appropriate 
demographic  information  which  reflects 
the  population  trends  in  the  area.) 

(c)  A  summary  of  all  servicing  actions 
taken  by  FmHA  to  aid  the  borrower  in 
maintaining  the  present  designation. 

(d)  A  summary  of  all  actions  taken  by 
the  borrower  to  efiectively  market  the 
units  to  potential  eligible  tenants. 

(e)  A  summary  of  the  impact  the 
change  will  have  on  any  existing 
tenants,  rent  subsidy  needs,  and  the 
community  as  a  whole. 

(f)  A  summary  of  any  needed  or 
required  physical  modifications  and 
analysis  of  cost  feasibility  to  complete 
the  modifications. 

§1930.126-1930.127  [Reserved] 

§1930.128  LH  grants. 

In  addition  to  the  supervision 
provided  in  connection  with  LH  loans, 
recipients  of  LH  grants  will  receive 
supervision  to  assure  that  the  terms  of 
the  grant  agreement  and  other  objectives 
of  the  LH  grant  are  carried  out.  This 


supervision  will  be  continued  to  assure 
that  the  grant  purposes  will  be 
accompUshed.  Comments  on  the 
following  points  will  be  included  in 
appropriate  reports,  to  assure  that: 

(a)  'The  rents  are  reasonable. 

(b)  The  project  is  operated  as  a 
community  service  for  the  benefit  of  the 
tenants. 

(c)  Domestic  farm  laborers  are  given 
absolute  priority  in  occupancy.  (This 
requirement  alM  applies  to  borrowers 
who  have  LH  loans  only.) 

(d)  No  public  or  private  nonprofit 
organization  borrower  may  require  that 
an  occupant  work  fOT  a  particular  farm 
or  for  a  particular  owner  or  interest  as 
a  condition  of  occupancy  of  the 
housing. 

§1930.129  RHSIoana. 

RHS  loans  will  be  serviced  according 
to  program  regulations  and  the 
conditions  specified  in  the  borrower’s 
loan  resolution.  The  following 
additional  supervisory  action  by  the 
Servicing  Official  will  also  apply  to 
assure  that  the  terms  of  the  loan 
resolution  and  loan  objectives  are 
carried  out: 

(a)  Review  of  the  site  development 
account  records  for  compliance  with 
authorized  loan  expenditiires. 

(b)  Work  with  the  borrower  on  the 
adjustment  of  sales  price,  not  to  exceed 
meuket  value,  of  the  developed  lots  as 
they  are  being  sold  to  assiue  adequate 
income  to  repay  the  loan,  pay  taxes, 
accrued  interest,  and  any  other 
authorized  debt  or  expenditures. 

(c)  Determine  that  lots  are  sold  only 
to  eligible  buyers. 

(d)  Work  closely  with  the  borrower  ta 
plan  for  the  sale  of  all  lots  prior  to  the 
due  date  of  the  note. 

(e)  Should  the  RHS  borrower  default 
in  its  loan  obligations,  the  accoimt  will 
be  serviced  according  to  §  1965.85  of 
subpart  B  of  part  1965  of  this  chapter. 
The  Servicing  Official’s  report  to  the 
State  Director  should  contain  the 
following  information: 

(1)  *1110  status  of  the  account,  number 
of  lots  imsold,  and  reasons  for  the 
problem. . 

(2)  Prospects  of  selling  lots  to  eligible 
buyers  and  a  target  date  as  to  when  this 
can  be  accomplished,  if  feasible. 

(3)  General  comments  and 
recommendations  for  future  servicing  of 


this  account.  Where  necessary, 
liquidation  may  be  recommended. 

(f)  State  Directors  will  take  the 
following  actions  in  connection  with 
problem  RHS  accounts: 

(1)  Provide  additional  guidance  and 
assistance  as  necessary. 

(2)  If  a  satisfactory  proposal  for  selling 
the  lots  can  be  developed,  the  accoimt 
will  be  serviced  according  to  program 
regulations  and  the  provisions  of  this 
subpart  and  subpait  B  of  part  1965  of 
this  chapter. 

(3)  Where  no  satisfactory  proposal  for 
selling  the  remaining  lots  can  faie 
developed,  the  account  will  be  handled 
according  to  §  1965.85(e)  of  subpart  B  of 
part  1965  of  this  chapter  for  liquidation. 

§§1930.130-1930.133  (ReservMq 

1 1930.134  FmHA  office  records. 

FmHA  officials  will  maintain  records 
in  accordance  with  FmHA  Instructions 
2033-A  and  G  (available  in  any  FmHA 
office). 

§§1930.135-1930.136  [Reserved] 

§  1930.137  State  Supplements,  guides, 
forms,  end  other  issuancee. 

It  is  FmHA’s  practice  to  follow  the 
provisions  of  the  Administrative 
Procedures  Act  by  inviting  public 
comment  before  adopting  public  policy, 
unless  otherwise  directed  by  statute. 
However,  the  State  Director  may,  in 
accordance  with  FmHA  Instruction 
2006-B  (available  in  any  FmHA  office), 
and  with  prior  approval  of  the  National 
Office  and  the  assistance  of  the  OGC, 
develop  State  Supplements,  guides,  cr 
issuances  to  the  extent  necessary  to 
enable  borrowers  to  comply  with  the 
policies,  procedures,  and  exhibits  of  this 
subpart  and  the  applicable  provisions  of 
State  laws.  Under  no  circumstances  will 
State  forms  be  developed  as 
replacements  for  the  forms  referred  to  in 
this  subpart. 

§1930.138  Supervisory  actions  for 
distressed  projects. 

MFH  projects  experiencing  high 
vacancy  rates  whic^  would  lead  to 
project  failure  can  apply  for  a  special 
servicing  market  rate  rent  change  in 
accordance  with  paragraph  IX  of  exhibit 
C  of  this  subpart. 
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ff1930.13»-1930.140  [ResorvMi] 

f  1930.141  Materials  to  ba  provided 
borrowar^pplicanL 

To  enable  borrowers  and  applicants  to 
meet  the  intent  of  this  subpart,  they  will 
be  supplied  with  one  reproducible  copy 
of  the  following  FmHA  exhibits  and 
forms  and  materials  as  they  are  issued 
and/or  updated; 

(a)  Exhibits  B  and  B-1  thru  14  of  this 
subpart,  when  applicable. 

(b)  Exhibits  C,  C-1,  and  C-2  of  this 

subpart.  v 

((^  Exhibits  D  and  D-1  of  this  subpart. 

(d)  Exhibit  E  of  this  subpart. 

(e)  Exhibits  H  and  H-1  of  this  subpart. 

(f)  Exhibit  I  of  this  subpart. 

Exhibit  J  of  this  subpart,  when 

applicable. 

(h)  Subpart  L  of  part  1944  of  this 
chapter. 

(i)  Booklet  entitled  "Audit  Program.” 

(j)  For  farm  LH  borrowers  and/or 
applicants,  exhibit  B  of  subpart  D  of  part 
1944  of  this  chapter  in  addition  to  the 
preceding  items  of  this  section. 

(k)  The  following  forms: 

(l)  Form  FmHA  1930-7  and  attached 
exhibit  A-6  of  subpart  E  of  part  1944, 
if  applicable. 

(2)  Form  FmHA  1930-8. 

(3)  Form  FmHA  1944-7,  “Multiple 
Family  Housing  Interest  C^dit  and 
Rental  Assistance  Agreement.” 

(4)  Form  FmHA  1944-29,  “Project 
Worksheet  for  Interest  Credit  and  Rental 
Assistance.” 

(5)  Form  FmHA  1944-8. 

(6)  Form  FmHA  1910-5,  “Request  for 
Verification  of  Employment.” 

S 1 930.1 42  Complaints  regarding 
discrimination  in  use  and  occupancy  of 
MFH. 

Any  tenant  or  prospective  tenant 
seeking  occupancy  or  use  of  RRH,  RCH, 
LH.  or  related  facilities  who  believes  he 
or  she  has  been  discriminated  against 
because  of  race,  color,  religion,  sex, 
national  origin,  age.  familial  status,  or 
handicap  may  file  a  complaint  in  person 
with,  or  by  mail  to  the  Office  of  Fair 
Housing  and  Equal  Opportimity, 
Department  of  Housing  and  Urban 
Development  (HUD),  Washington,  DC 
20410,  or  any  HUD  office,  or  to  the 
Administrator,  FmHA,  USDA, 
Washington,  I)C  20250.  If  the  complaint 
is  made  to  an  FmHA  County.  Servicing, 
or  State  Office,  it  must  be  directed  to  the 
Director  of  Equal  Opportunity  Staff 
(EOS),  National  Office  by  the  FmHA 
employee  in  charge  of  that  office.  When 
a  complaint  is  sent  to  FmHA-^OS  by  a 
FmHA  Servicing  Office,  the  State 
Director  will  be  made  aware  of  the 
complaint. 

(a)  Personnel  in  FmHA  field  offices 
will  provide  assistance  to  the  aggrieved 


party  when  filling  out  required  forms 
and  filine  a  comnlaint. 

(b)  Each  complaint  must  contain  the 
following  information: 

(1)  The  name  and  address  of  the 
respondent  (complainant). 

(2)  The  name  and  address  of  the 
agraieved  person. 

(3)  A  description  and  the  address  of 
the  dwelling  which  is  involved,  if 
appropriate. 

(4)  A  concise  statement  of  the  facts, 
including  pertinent  dates,  constituting 
the  alleged  discriminatory  housing 
practice. 

(c)  Participants  in  FmHA’s  housing 
program  failing  to  comply  with  the 
requirements  of  Title  of  the  Civil 
Ri^ts  Act  of  1968  as  amended  by  the 
Fair  Housing  Amendments  Act  of  1988, 
and  the  respective  Affirmative  Fair 
Housing  Marketing  Plan  will  make 
themselves  liable  to  sanction  authorized 
by  law,  Tegulations,  agreements,  rules 
and/or  policies  governing  the  program 
pursuant  to  which  the  application  was 
made.  All  complaints  will  be  handled  in 
accordance  wiffi  prescribed  procedure. 
Victims  of  alleged  discriminatory 
housing  practices  may  seek  reparations 
through  HUD  or  by  private  lawsuit. 

f  1 930.1 43  Delegation  of  responsibility 
and  authority. 

(a)  The  Administrator  may  on  an 
individual  state  basis,  authorize  the 
State  Director  to  contract  out  selective 
fact  gathering,  nondecision  making 
servicing  actions  in  this  subpart. 

(b)  The  State  Director  may  delegate  in 
writing  any  authority  delegated  to  the 
State  Director  in  this  subpart  unless 
otherwise  restricted,  to  those  State  staff 
members  who,  in  the  opinion  of  the 
State  Director,  have  been  adequately 
trained  and  who  demonstrate  their 
knowledge  in  understanding  and 
administering  the  MFH  policies  and 
procedures  of  FmHA.  The  State  Director 
may  further  delegate  such  authority  in 
like  manner  to  Servicing  Offices  by 
either  of  two  options: 

(1)  To  individual  Servicing  Office 
staff  members,  including  the  Servicing 
Official.. 

(2)  To  the  position  of  Servicing 
Official,  the  incumbent  of  which  may 
further  delegate  specified  authority  to 
identified  Servicing  Office  staff 
members.  A  copy  of  such  delegation 
will  be  filed  with  the  State  Director. 

(c)  Individual  delegation  of 
responsibility  and  authority  may  be 
limited  or  expanded  in  scope,  or 
revoked,  as  deemed  appropriate  by  the 
State  Director,  or  the  Servicing  Official 
when  applicable,  and  will  be  prepared 
according  to  FmHA  Instruction  2006-F 
(available  in  any  FmHA  office). 


f  1930.144  Exception  authority. 

The  Administrator  may,  in  individual 
cases,  make  an  exception  to  any 
requirements  of  this  subpart  not 
required  by  the  authorizing  statute  if  he/ 
she  finds  that  application  of  such 
requirement  would  adversely  afiect  the 
interest  of  the  Government  or  adversely 
affect  the  accomplishment  of  the 
purposes  of  the  MFH  program  or  result 
in  undue  hardship  by  applying  the 
requirement.  The  Administrator  may 
exercise  the  authority  at  the  request  of 
the  State  Director  or  the  Assistant 
Administrator  for  Housing.  The  request 
must  be  supported  by  data  that 
demonstrates  the  adverse  impact,  citing 
the  particular  requirement  involved  and 
recommending  proper  alternative 
course(s)  of  action,  and  outlining  how 
the  adverse  impact  could  be  mitigated. 

§1930.145  Appeals. 

Only  the  borrower,  or  the  borrower’s 
representative  (as  defined  in  subpart  B 
of  part  1900  of  this  chapter),  can  appeal 
£m  FmHA  decision.  The  borrower’s 
management  agent  may  not  request  an 
appeal  unless  he/she  has  been 
designated  as  the  borrower’s 
representative.  This  means  he/she  must 
be  authorized  in  writing  by  the  borrower 
to  act  for  the  borrower  in  ffie 
administrative  appeal,  as  required  by  ' 
subpart  B  of  part  1900  of  this  chapter 
(this  may  be  addressed  in  the 
management  agreement).  The  borrower’s 
request  for  review  of  an  alleged  adverse 
decision  must  be  made  to  FmHA  in 
written  form.  Appeals  and  reviews  will 
be  handled  in  accordance  with 
directions  set  forth  in  subpart  B  of  part 
1900  of  this  chapter. 

§§1930.146-1930.149  [Reserved] 

§  1 930.1 50  OMB  control  number. 

The  reporting  and^ordkeeping 
requirements  contained  in  this 
regulation  have  been  approved  by  the 
Office  of  Management  and  Budget  and 
have  been  assigned  OMB  control 
number  0575-0033.  Public  reporting 
and  recordkeeping  burden  for  this 
collection  of  information  is  estimated  to 
vary  fi-om  5  minutes  to  10.25  hours  per 
response,  with  an  average  of  0.43  hours 
per  response,  including  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Department 
of  Agriculture.  Clearance  Officer,  OIRM, 
room  404-W,  Washington,  DC  20250; 
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and  to  the  Office  of  Management  and 
Budget,  Paperwori(  Reduction  Project 
(0MB#  0575-0033),  Washington.  DC 
20503. 

Exhibits  to  Subpart  C 

Exhibit  A — Steps  for  Farmers  Home 
Administration  (FmHA)  Personnel  in 
Conducting  Annual  Review  of  Multiple 
Housing  Operations 

I  Examine  the  Condition  of  the  Borrower/ 
Management  Reports  to  Determine  that: 

A  Required  accounts  are  being  piroperly 
maintained  in  accordance  with  the  loan 
resolution  or  agreement. 

B  Decisions  of  officials  are  being  entered 
in  the  minutes  book,  if  applicable. 

C  Any  membership  or  stock  transfers 
have  been  approved  by  FmHA  and  recorded 
as  required. 

D  Financial  records  are  maintained  by 
qualified  persons. 

E  The  financial  records  are  being 
reviewed  by  a  qualified  auditor  where  an 
audit  is  required  or  by  a  competent 
individual  or  committee  when  a  verification 
of  review  of  accounts  is  required. 

II  Study  the  Financial  Progress:  Compare 
current  financial  condition  and  owner’s 
equity  with  previous  years  to  discover  any 
trends,  for  example: 

A  Has  cash  carryover  increased  or 
decreased? 

B  Are  the  debts  greater  or  less? 

C  Is  the  owner's  equity  greater  or  less? 

D  Are  accounts  receivable  greater  or  less? 

E  Are  collection  provisions  being 
enforced? 

F  Are  reserve  and  otbw  required  funds  or 
accounts  properly  maintained? 

III  Study  the  State  of  Income  and 
Expenditures  for  the  Past  year;  Compare  it 
with  the  budget  for  the  past  year  and  the 
same  statement  for  previous  years. 

A  Were  rents  at  occupancy  charges, 
subsidies,  and  other  monies  collect^ 
sufficient  to  produce  the  required  revenues 
for  planned  expenditures? 

B  Were  actual  expenditures  significantly 
difierent  from  those  budgeted? 

C  Were  the  expenditures  sufficient  to 
adequately  maintain  the  project? 

D  Were  expenditures  reasonable  and 
typical  for  similar  projects? 

E  Were  any  essential  items  of 
maintenance  deferred  during  the  past  year? 

F  Were  payments  made  on  authorized 
debts  in  the  proper  amounts  and  on  the  dates 
agreed  to? 

G  If  the  borrower  is  operating  on  a 
limited  profit  basis,  did  net  cash  return 
exceed  ffie  amount  permitted  in  the  loan 
agreement  or  loan  rewlution? 

H  Did  the  borrows  charge  late  fees  to 
project  accounts  other  than  the  Return  on 
Investment  Account? 

I  Were  an  excessive  number  of  overage 
charges  paid  by  the  project? 

IV  Study  the  Budget  for  the  next  Year: 
Compare  it  with  the  statement  of  income  and 
expenditures  for  the  past  year,  taking  into 
consideration  any  known  increase  or 
decrease  in  operating  expenses  for  the 
planned  year  and  the  prevailing  costs  of 
doing  sii^ar  business  in  the  market  area. 


A  Are  proposed  expenditures  adequate 
for  normal  maintenance  and  operation  of  the 
project? 

B  Are  proposed  fees  to  be  paid  to  firms 
closely  associated  with  the  bwrower  and 
their  management  agents  typical,  reasonable, 
and  earned  for  the  services  to  be  provided? 

C  Does  the  budget  make  provision  for 
financing  maintenance  or  energy 
conservation  measures/practices  deferred 
from  the  previous  year? 

D  Dom  it  provide  for  the  required 
financial  reserves? 

E  Is  planned  revenue  adequate  to  cover 
planned  expenditures?  . 

F  Will  the  budget  and  pRinned  operating 
practices  correct  any  deficiencies  in  the  past 
year’s  operations? 

V  Study  the  Audit  Report:  Compare  it 
with  the  audit  from  the  previous  year,  noting 
any  significant  changes  affecting  the 
borrower’s  operations.  Exhibit  A-1  of  this 
subpart  may  be  used  as  a  guide. 

VI  Review  the  Energy  Audit:  Review  the 
most  recent  energy  audit  and  the  borrower’s 
plan  for  implementation. 

VII  Determine  Whether  or  Not  the 
Borrower  Has: 

A  Maintained  required  financial  records 
and  accounts,  made  required  reports, 
submitted  required  financial  audits  or 
verifications  of  review  and  taken  appropriate 
action  to  correct  previously  noted 
deficiencies  of  such  records,  repents,  audits 
or  verifications. 

B  Renewed  fidelity  coverage  and 
insurance  policies. 

C  For  borrowers  with  governing  bodies. 

1  Held  regular  board,  committee,  and 
membership  meetings. 

2  Conducted  the  affairs  along  sound 
business  lines. 

D  Made  a  change  in  any  mganizational 
documents  without  FmHA  consent. 

E  Made  a  change  in  the  plans  fen 
management  and  operations  of  the  project 
without  FmHA  consent. 

F  Made  a  change  in  the  membership  or 
interest  in  ownership  without  FmHA 
consent 

VIII  Summary:  Siunmarize  major 
observations  and  decisions  reached  as  the 
result  of  the  review  and  reaud  on  Feum 
FmHA  1930-10,  “Annual  Multiple  Family 
Housing  Project  Review." 

Exhibit  A-1 — Audit  Report  Review 
Guide 

I  Purpose.  To  present  a  general  guide  for 
use  of  Farmers  Home  Administration 
(FmHA)  staffs  in  the  review  of  independent 
accountants’  audit  reports  in  order  to  obtain 
maximum  benefit  from  these  audits.  The 
procedures  are  designed  to  provide 
uniformity  in  the  audit  review,  improve  loan 
program  servicing,  and  help  to  pnomote 
better  independent  audits. 

II  General.  FmHA  guidelines  fru’ 
independent  auditors  are  detailed  in  the 
booldet,  “U.S.  Department  of  Agriculture, 
Farmers  Home  Administration — ^Audit 
Program”  (hereinafter  called  Audit  Program 
and  available  in  any  FmHA  office).  This 
Audit  Program,  along  with  other  instructions, 
is  designed  to  protect  the  security  of 
Government  loans.  The  review  of  the 


financial  and  financially  related  infannation 
in  the  audits  must  be  p^onned  from  a 
technical  standpoint  in  a  prompt  manner  so 
that  the  facts  and  conclusitHis  are  readily 
available  for  analysis;  only  then  can  results 
be  used  effectively  for  management  purposes 
and  help  to  insure  improved  audit  practices. 

III  Scope.  The  review  should  include; 

A  A  determination  of  the  adequacy  of  the 
audit  in  relation  to  FmHA  regulations  and 
the  Audit  Program. 

B  Interpretation  of  information  included 
in  the  audit. 

C  Preparing  a  letter  to  the  borrower  on 
any  missing  or  adverse  audit  data. 

D  Informing  appropriate  FmHA  offices  of 
review  results  and  recommendations. 

IV  Review  Procedures  to  Be  Followed. 

A  General.  The  individual  professional 

judgment  of  the  reviewer  should  be  used  at 
all  times.  Considerations  and  decisions 
requiring  the  exercise  of  judgment  should  be 
used  in  the  following: 

1  Circumstances  peculiar  to  the  borrower. 

2  Degree  of  importance  attached  to  each 
item  questioned. 

3  Number  of  exceptions. 

4  Whether  the  exceptions  relate  to  the 
auditor’s  work  or  the  borrower’s  records  and 
operations. 

5  If  specific  action  is  to  be  requested  of 
the  borrower. 

6  Whether  or  not  the  report,  as  a  whole, 
is  acceptable. 

B  Review  and  Procedure. 

1  Specific. 

a  Determine  if  the  audit  was  performed 
by  a  Certified  Public  Accountant  (CPA)  or  a 
Licensed  Public  Accountant  (LPA)  who  was 
licensed  on  or  before  December  31. 1970. 

b  Determine  if  the  audit  was  conducted 
in  accordance  with  Government  Auditing 
Standards  (1988  Revision),  often  referred  to 
as  generally  accepted  government  auditing 
standards  (GAGAS). 

c  Does  the  audit  cover  the  most  recent  12 
months  since  the  previous  audit? 

d  Was  the  audit  received  within  90  days 
after  the  borrower’s  year  end,  or  was  an 
extension  of  up  to  an  additional  30  days 
authorized  by  the  Servicing  Official,  and  if 
so,  was  it  met? 

2  Evaluation  checklist  for  audit  reports. 
The  "F, valuation  Checklist  fm  Audit  Reports” 
which  is  attachment  1  of  this  exhibit  is 
designed  to  systematically  reemd  and  reveal 
the  audit  findings.  Information  tallied  on  this 
form  is  a  good  indication  of  whether  or  not 
additional  contact(s)  need  to  he  made  with 
the  borrower. 

3  Previous  audits  and  correspondence. 
Reference  to  the  prior  audit  and  any 
con^spondence  concerning  it  can  be  most 
helpful  in  the  current  review.  Determine 
whet.her  corrections  requested  in  the 
previous  year  have  been  made,  and  whether 
the  borrower  has  complied  with  previous 
suggestions  for  improvement  in  the  audit 
report. 

C  Preparing  the  audit  review  letter.  After 
completion  of  the  "Evaluation  Checklist  for 
Audit  Reports”  (attachment  1  of  this  exhibit) 
and  applying  personal  judgment,  a  decision 
must  be  made  on  whether  or  not  to  prepare 
an  audit  review  letter  similar  to  that  shown 
as  attachment  2  of  this  exhibit. 
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1  If  the  audit  fully  complies  with  the 
Audit  Program  and  instructions,  a  letter  is 
not  necessary. 

2  If  the  audit  substantially  meets  the 
requirements  and  is  lacking  in  only  a  few 
points,  ask  the  borrower  to  have  the  auditor 
furnish  this  additional  information. 

3  Audits  which  are  unacceptable  should 
be  returned  to  the  borrower  for  foil 
compliance,  indicating  the  reasons  and  a 
timetable  for  resubmitting. 

Attachment  1 — Evaluation  Checklist  for 
Audit  Reports 


Name  of  Borrower 


Case  No. 


Name  of  Auditor 


Project  No. 

Date  of  Audit  Report 


Period  Covered 


1.  Auditor’s  Opinion,  (section  G- 
1*). 

(a)  Unqualified. 

(b)  Qualified. 

(c)  No  Opinion. 

2.  Fman^  Statement,  (section  J- 

n. 

(a)  Balance  Sheet. 

(b)  Results  of  Operations. 

(c)  Statement  of  Cashflow 
(Changes  in  Fnandai  Position). 

(d)  Statement  of  Changes  in  Re¬ 
tained  Earnings. 

(e)  Notes  to  the  Financial  State¬ 
ments. 

3.  Statement  on  Auditing  Stand¬ 
ards.  (section  J-2*). 

Audit  Report  contains  a  statement 
that  the  audit  was  made  in  ac¬ 
cordance  with  Generally  Accept¬ 
ed  Government  Auditing  Stand¬ 
ards  (GAGAS). 

4.  Report  on  C^pliance.  (section 
J-3*). 

The  auditor  should  prepare  a  writ¬ 
ten  report  on  the  tests  of  compli¬ 
ance  with  applicable  laws,  regu¬ 
lations,  loan  covenants  and 
agreement  and  grant  agree¬ 
ments.  List  significant  compli- 
arKe  findir^gs: 


5.  Report  on  Internal  Controls. 
(Section  J-4*).  The  auditor's  re¬ 
port  should  assess  the  borrow¬ 
er's  control  risk  Including  discus¬ 
sion  on  the  scope  of  the  audi¬ 
tor’s  assessment,  significant  In¬ 
ternal  controls  assessed,  and 
any  material  weaknesses  of  In¬ 
ternal  control  noted.  List  signifi¬ 
cant  internal  control  firKfings: 


6.  Reporting  Instances  of  Indica¬ 
tion  of  Illegal  Acts.  (Section  J- 
5*).  List  any  noted: 


7.  Uncorrected  Prior  Audit  Firxj- 
ings.  (Section  J-6*).  List 


8.  Was  report  received  within  90 
_  days  after  the  end  of  the  borrow¬ 
er’s  operating  year  or  within  a  30 
day  extension? 

9.  Was  audit  performed  and  signed 
_  by  a  CPA  or  LPA?  If  by  an  LPA, 

verify  that  the  LPA  was  licensed 
on  or  before  December  31, 
_ 1970. _ 

‘References  to  “Sections”  indicate  the 
appropriate  section  in  the  FmHA  Audit 
Progr^  booklet. 

Attachment  2 — Example  Audit  Review  Letter 


Dear  Borrower  (or  Borrower  Representative): 

We  have  reviewed  your  audit  report  for  the 

period _ to _ , 

prepared  by _ on 

_ .  This  review  was  made  in 

accordance  with  current  Farmers  Home 
Administration  (FmHA)  regulations  and  the 
Audit  Program  entitled  "U.S.  Department  of 
Agriculture,  Farmers  Home  Administration- 
Audit  Program.”  Based  on  this  review,  your 
audit: 

1.  (  )  Is  acceptable.  However,  the  auditor’s 

reconunendations  concerning _ 

should  be  implemented  prior  to  next  year’s 
audit. 

2.  (  )  Is  acceptable  but  did  not  include 
comparative-type  financial  statements  as 
indicated  in  Section  J-1  of  the  Audit 
Program.  Please  inform  the  auditor  to  prepare 
such  statements  next  year. 

3.  (  )  Is  acceptable  but  was  not  submitted 
within  90  days  or  an  authorized  delay  of 

_ days  after  the  end  of  the 

borrower’s  fiscal  year.  Please  insure  that  next 
year’s  audit  is  forwarded  before 

4.  (  )  Substantially  meets  all  the 
requirements.  However,  the  following  items 
were  omitted  as  detailed  in  the  Audit 
Program,  Section  J,  "Reporting  Standards.” 
Please  have  your  auditor  conunent  on  the 
item(s)  circled  and  forward  a  copy  to  us.  The 


circled  numbers  correspond  to  the  6  items 
listed  in  Section )  of  the  August  Program. 

}-l  J-2  J-3  J-4  J-5  J-6 
5.  (  )  Is  returned  as  unacceptable  for  the 
following  reason(s).  Please  have  the  auditor 
prepare  your  audit  in  accordance  with  the 
Audit  Program. 

a.  (  1  It  was  prepared  without  audit. 

b.  [  ]  The  following  financial  statements 
were  omitted:  (Audit  Program,  Section  J-1) 

(  1  Balance  Sheet. 

(  j  Results  of  Operations. 

(  j  Statement  of  Cash  Flow, 
i  1  Statement  of  Changes  in  Retained 
Earnings,  or 

[  1  Reconciliation  of  Owner’s  or  Partner's 
Equity. 

[  1  The  auditor’s  opinion  of  Compliance. 
(Audit  Program,  Section  J-3). 

(  ]  The  auditor’s  opinion  of  internal 
control.  (Audit  Program,  Section  J-4). 

Servicing  Official 
This  letter  will  be  prepared  in  the 
Servicing  Office.  A  copy  of  the  audit  and  the 
approval  memorandum  will  be  sent  to  the 
State  Office. 

Exhibit  B — ^Multiple  Housing 
Management  Handbook 

I  Purpose-.  This  exhibit  prescribes  the 
Fanners  Home  Administration  (FmHA) 
regulations,  policies,  and  procedures  for 
management  of  Rural  Rental  Housing  (RRH), 
Rural  Cooperative  Housing  (RCH),  and  Labor 
Housing  (LH)  projects  to  be  used  by  multiple 
housing  borrowers  (owners)  and  applicants 
and  their  management  agents  and  site 
managers.  Several  exhibits  are  included  to 
provide  guidance.  These  regulations  are 
intended  to  assist  borrowers  in  the  successful 
operation  of  FmHA-financed  rental  and 
cooperative  projects. 

II  Definitions: 

Adjusted  annual  income.  This  is  the 
annual  income  of  the  household  members, 
who  live  or  propose  to  live  in  the  unit  for  the 
next  12  months.  (Households  with  a  member 
permanently  confined  to  a  hospital  or 
nursing  home  may  choose  to  either  include 
annual  income  attributable  to  such  person, 
less  deductions  for  which  the  person  would 
qualify,  or  exclude  the  annual  income 
attributable  to  such  person  and  not  take  any 
deductions  for  which  the  person  would 
qualify.),  excluding: 

1  $480  for  each  member  of  the  family 
residing  in  the  household  (other  than  the 
tenant,  cotenant,  member,  or  comember  or 
spouse  of  either,  or  foster  children)  who  is 
under  18  years  of  age;  or  who  is  18  years  of 
age  or  older  and  is  disabled,  handicapped  or 
a  full-time  student.  The  student  must  carry 
a  subject  load  considered  full-time  by  the 
educational  institution  attended.  This 
deduction  does  not  apply  to  an  unborn  child 
in  the  household. 

2  $400  for  any  elderly  family. 

3  In  the  case  of  an  elderly  family,  the 
total  of  actual  medical  and/or  handicap 
assistance  expenses  paid  in  excess  of  3 
percent  of  annual  family  income  may  be 
deducted.  If  an  elderly  family  has  both 
medical  and  handicap  assistance  expense, 
the  3  percent  of  annual  income  must  first  be 
deducted  from  handicap  assistance  and  any 
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remainder  then  deducted  firom  medical 
expenses. 

a  Total  medical  expense  includes  medical 
expenses  not  covered  by  insurance  that  the 
tenant  or  member  anticipates  incurring  over 
the  12  months  following  the  effective  date  of 
the  certification,  using  past  experience  as  a 
guide. 

b  Examples  of  medical  expenses  are 
dental  expenses,  prescription  and 
nonprescription  medicines,  medical 
insurance  premiums  including  medicare, 
eyeglasses,  hearing  aids  and  batteries, 
medical  related  travel  cost,  the  cost  of 
attendant  care  including  a  live-in-resident 
assistant,  monthly  payments  required  on 
accumulated  major  medical  bills  including 
that  portion  of  a  household  member's  nursing 
home  care  paid  from  household  income(s). 
Note:  Premiums  paid  for  nursing  home 
insurance  are  not  an  allowable  deduction 
unless  a  household  member  is  housed  at  a 
musing  home  and  that  person's  income  is 
included  in  the  household  income.) 

c  Handicap  assistance  includes 
reasonable  attendant  care  and  auxiliary 
apparatus  expenses  described  as  follows  for 
each  member  with  handicaps  of  the  family  to 
the  extent  needed  to  enable  any  family 
member  (including  such  mem^r  with 
handicaps)  to  be  employed: 

(1)  That  portion  of  attendant  care 
attributable  to  specialized  medical  reasons 
(the  portion  attributable  to  companionship  is 
not  counted). 

(2)  Auxiliary  apparatus  including  but  not 
limited  to  wheelc^irs,  oxygen  equipment, 
reading  devices  for  the  visually  impaired, 
and  the  cost  of  equipment  added  to  cars  and 
vans  to  permit  their  use  by  the  handicapped 
or  disabled  fomily  member  proportionate  to 
the  amount  of  use  by  such  persons. 

4  In  the  case  of  any  nonelderly  fomily, 
total  handicap  assistance  expense  in  excess 
of  3  percent  of  annual  family  income  may  be 
deducted: 

a  For  any  handicap  assistance  expense 
described  in  paragraph  3  c  of  this  definition 
that  is  anticij^ted  to  occur  over  the  12 
months  following  the  effective  date  of  the 
certification,  using  past  experience  as  a 
guide,  to  the  extent  needed  to  enable  any 
family  member  (including  the  handicapped 
or  disabled  family  member)  to  be  employed. 

b  The  amount  of  deduction  may  not 
exceed  the  LESSER  of  the  amount  by  which 
total  expenses  for  handicap  assistance  exceed 
3  percent  of  annual  family  income,  or  the 
amount  of  income  receiv^  by  adult  members 
finm  such  employment. 

5  The  amounts  paid  by  the  family  for  the 
care  of  minors  under  13  years  of  age  may  be 
deducted  only  to  the  extent  such  expenses 
are  not  reimbursed.  In  the  case  of  fomilies 
assisted  by  American  Indian  housing 
authorities,  the  amount  will  be  the  greater  of 
child  care  expenses;  or  excessive  travel 
expenses,  not  to  exceed  $25  per  fomily  per 
week.  Deductions  for  these  expenses  are 
permitted  only  when  such  care  is  necessary 
to  enable  a  fa^ly  member  to  further  his  or 
her  education  or  to  be  gainfully  employed, 
including  the  gainful  employment  of  the 
disabled  or  handicapped  family  member. 
When  the  deduction  is  to  enable  gainful 
employment  the  amount  may  not  exceed  the 


amount  of  income  received  fiom  stmh 
employment.  When  the  deduction  is  to 
facilitate  further  education,  the  amount  must 
not  exceed  a  sum  reasonably  expected  to 
cover  class  time  and  travel  time  to  and  from 
classes.  The  tenant  file  must  contain 
justifying  documentation.  (Child  support 
payments  made  on  behalf  of  a  minor  child 
who  does  not  reside  in  the  unit  may  not  be 
deducted  as  a  chiid  care  expense). 

Adjusted  monthly  income.  This  is  the 
amount  obtained  by  dividing  the  adjusted 
annual  income  by  12. 

Annua]  income.  Annual  income  is  the 
anticipated  total  amount  of  income  to  be 
received  by  all  members  of  the  household  ■ 
(even  if  temporarily  absent)  to  be  in 
residence  during  12  months  following  the 
effective  date  of  Form  FmHA  1944-6, 

“Tenant  Certification.” 

1  Income  Included.  The  following  are 
included  when  determining  annual  income: 

a  The  gross  amount  (before  any 
deductions)  of  wages  and  salaries,  overtime 
pay,  commissions,  fees,  tips,  and  bonuses 
reasonably  expected  to  be  received  by  all 
members  of  the  household. 

b  The  net  income  reasonably  expected  to 
be  received  frtim  operations  of  a  business  or 
profession  or  from  rental  of  real  or  personal 
property.  Expenditures  for  business 
expansion  or  amortization  of  indebtedness 
are  not  considered  in  the  computation  of  net 
income.  Net  losses  will  be  computed  as  zero. 
Deductions  firam  gross  business  or  rental 
income  to  arrive  at  net  income  may  be  made 
in  the  same  manner  as  outlined  in  Internal 
Revenue  Service  (IRS)  regulations  for  the 
exhaustion,  wear  and  tear,  and  obsolescence 
of  depreciable  property  used  in  the  trade  or 
business  of  the  adult  household  members 
under  the  straight  line  method  of 
depreciation.  An  itemized  schedule  must  be 
provided  in  support  of  any  deductions  from 
gross  income  made  under  the  provisions  of 
this  section.  The  schedule  should  be 
consistent  with  the  amount  of  depreciation 
permitted  for  these  items  for  Federal  income 
tax  purposes  under  the  straight  line  method 
of  depreciation. 

c  Interest,  dividends,  and  other  received 
income  as  defined  under  net  femily  assets  in 
this  paragraph.  On  contracts  for  sale  of  real 
estate,  d^s  of  trust,  or  mortgages  held  by 
the  applicant,  tenant  or  mem^r,  only  the 
interest  portion  of  the  monthly  or  annual 
payments  received  by  the  applicant,  tenant  or 
member  is  included  as  income. 

d  The  gross  amount  of  periodic  payments 
from  Social  Security  (including  Social 
Security  payment  received  by  adults  on 
behalf  of  minors  or  by  minors  intended  for 
their  own  support),  annuities,  insurance 
policies,  retirement  funds,  pensions, 
disability  or  death  benefits  (except  lump  sum 
settlements),  and  other  similar  t)^s  of 
periodic  receipts. 

e  Payments  received  in  lieu  of  earnings, 
such  as  unemployment  and  disability 
compensation,  worker  compensation,  and 
severance  pay. 

f  Periodic  and  determinable  allowances, 
such  as  alimony  and  child  support  payments, 
which  the  applicant,  tenant  or  member  can 
reasonably  expect  to  receive. 


g  Regularly  recurring  contributions  or 
gifts  received  firom  persons  not  residing  in 
the  dwelling. 

h  Any  amount  of  education  grants  or 
scholarships  or  Veterans  Administration 
benefits  expected  to  be  received  on  behalf  of 
tenant,  cotenant,  member,  or  comember, 
applicant,  or  other  adult  that  exceeds 
attendance  expenses  for  tuition,  fees,  books, 
and  equipment  to  include  materials, 
supplies,  transportation,  and  miscellaneous 
personal  expenses  of  the  student  (i.e.,  that 
portion  of  benefits  received  for  “room  and 
board”). 

i  All  regular  pay,  separation  pay,  special 
pay  (except  hazard  duty  pay  for  persons 
exposed  to  hostile  fire),  and  allowances  of  a 
member  of  the  armed  forces  who  is  head  of 
the  femily  or  spouse,  whether  or  not  that 
femily  member  lives  in  the  unit. 

j  Payment  received  from  an  adoption 
incentive  program  to  compensate  support  of 
a  minor  child  legally  adopted  by  the  tenant 
household, 
k  Public  assistance. 

(1)  A  public  assistance  payment  that  DOES 
NOT  designate  an  amount  specifically  for 
rent  and  utilities  shall  be  counted  entirely  as 
income. 

(2)  A  public  assistance  payment,  when 
administered  “as-paid”  by  the  public 
assistance  agency,  DOES  designate  a  specific 
amount  for  rent  and  utilities  and  may  adjust 
(or  ratably  reduce)  that  amount  based  upon 
what  the  femily  is  currently  paying  for  those 
items  (only  one  ratable  reduction  will  be 
permitted).  The  SUM  of  the  ratably  reduced 
amoimt  for  rent  and  utilities  and  the  amount 
for  subsistence  and  other  needs  shall  be 
counted  as  income. 

(3)  Example:  The  public  agency's 
published  schedule  shows  a  monthly 
maximum  of  $180  for  rent  and  utilities  for  a 
particular  size  family.  The  public  assistance 
agency  has  verified  ^at  the  family  will 
receive  $220  monthly  for  subsistence  and 
other  needs.  If  the  agency  does  not  apply  a 
ratable  reduction,  $400  per  month  ($180 
$220)  will  be  included  in  annual  income.  If 
the  agency  applies  a  ratable  reduction  (e.g., 
20  percent)  annual  income  will  be  computed 
as  shown  below: 


Public  assistance  1 
(P.A.)  rent 

Income 

$180  maximum  al- 

$220  basic  needs 

lowed  for  housing. 

+144  P.A  rent 

X.80  P.A.  adjustment  | 

$364  mtNy  income 

factor. 

$144  monthly  PA.  | 

] 

x12  months 

rent. 

•$4,368  annual  in- 

come 

•Shown  on  line  17  f  of  Part  IV  of  Form 
FmHA  1944-8. 


2  Income  Exempted.  The  following  are 
not  included  in  annual  income: 

a  Income  of  dependent  minors  (including 
foster  children)  under  18  years  of  age  except 
as  specified  under  Id  of  the  definition  of 
annual  income  in  this  paragraph.  (Tenant, 
cotenant,  member  or  comember,  or  spouse  of 
either  may  never  be  considered  minors.) 
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b  In  ttra  case  of  contracts  for  sale  of  real 
estate,  mortgages  or  Deeds  of ‘Trust  held  by 
the  tenant,  cotenant,  member,  or  oomember, 
the  principal  portion  of  the  payments 
received  t^  tenant,  cotenant,  member,  or 
comember. 

c  The  vriue  of  die  dlotment  provided  to 
an  eligible  honsehold  under  the  Food  Stamp 
Act  of 1977. 

d  Payments  received  for  the  care  of  foster 
children. 

a  Temporary,  nonrecunring,  or  sporadic 
income  (including  gifts). 

f  Lump-sum  additions  to  family  assets 
sudi  as  inheritances;  capital  gains;  insurance 
{Myments  included  under  be^th,  accident, 
huard,  or  worker  compensation  policies,  and 
settlements  for  personal  or  property  losses. 

g  Amounts  edikfa  are  gran^  specifically 
for,  (V  in  reimbursement  erf,  the  cost  of 
medical  expenses  for  any  household  member. 
Medical  expenses  may  i^ude  diose 
expenses  incurred  by  disabled  or 
handicapped  residents  so  that  they  may 
maintain  independence  in  living  (e.g., 
attendant  care). 

h  Amounts  of  education  scholarships 
paid  directly  to  the  stndent  or  to  the 
educational  institution,  and  amounts  paid  by 
the  Government  to  a  veteran  for  use  in 
meeting  the  attendance  costs  of  tuition,  fees, 
books,  and  equipment  to  include  materials, 
supidies,  transportation,  and  miscellaneous 
persona)  expenses  of  the  student  Any 
amounts  of  sudi  scholarriiips  or  veteraiu 
payments,  whidi  are  not  n^  for  above 
purposes  and  are  available  for  subsistence 
and  shelter,  are  considered  to  be  income  of 
tenant,  cotenant,  member,  comember,  or 
applicant 

i  Student  loans. 

i  The  special  hazard  duty  pay  to  a 
household  member  serving  in  the  Armed 
Forces  away  from  home,  who  is  exposed  to 
hostile  fire. 

k  Payments  received  pursuant  to 
participation  in  the  following  programs: 

(1)  Programs  tmder  the  Domestic  Vohmteer 
Service  Act  of  1973  including,  but  not 
limited  to.  the  National  Older  Americans 
Volunteer  Programs  of  the  Federal  Action 
Agency  for  persons  age  60  and  over  including 
the: 

(i)  Retired  Senior  Volunteer  Program. 

(ii)  Foster  Grandparent  Program. 

(iii)  Senior  Compenion  Program. 

(iv)  Older  American  Committee  Service 
Program. 

U)  National  Volunteer  Antipoverty 
Programs  such  as  Volunteers  in  Service  to 
America,  Paace  Corps.  Service  ijuiming 
Program  and  Special  Volunteer  Programs. 

(a)  Small  Busineas  Administration 
Pro^ams  such  as  the  National  Volunteer 
Pro^am  to  Assist  Smdl  Business  and 
Pnnnoto  Vohiateer  Service  to  Persons  with 
Business  Experience,  Service  Corps  of 
Retired  Exe^tives  and  Active  Corps  of 
Executives  and. 

(4)  Title  V— Community  Service 
Es^loyment  for  Older  Americana  which 
inciude: 

(i)  Senior  Community  Service  Employment 
Program 

(ii)  National  Canens  Center  on  Black  Aged 

(iii)  Nathma)  Urban  League 


(iv)  Association  National  Pro  Personas 
Mayors 

(v)  National  Coand)  on  Aging 

(vi)  American  Assodatiao  of  Retired 
Persons 

(vii)  National  Coundl  of  Senior  Citizens 
(viii)  Green  Thumb. 

(5)  I^yments  received  from  a  State  or  local 
low  income  energy  assistance  program. 

1  Relocation  payments  made  pursuant  to 
title  II  of  the  Uniform  RelocatioD  Assistance 
and  Red  Property  Acquisition  Pdicies  Ad  of 
1970. 

m  Payments  received  under  the  Alaska 
Native  Claims  Settlement  Act 
n  Income  derived  from  emtain 
submarginal  land  of  the  United  States  that  is 
held  in  trust  far  certain  Indian  tribes. 

o  Payments  or  allowances  made  imder 
the  Department  of  Health  and  Human 
Services  Low-Income  Home  Energy 
Assistance  PiogranL 
p  That  portion  of  tenant  income  paid 
from  the  )<^  Training  Partnership  Act 
whether  paid  directly  or  through  the 
employer. 

q  Income  derived  from  the  disposition  of 
funds  of  the  Grand  River  Bank  of  Ottawa 
Indians. 

r  ‘The  first  SZ.000  of  per  caintal  shares 
received  from  judgment  funds  awarded  by 
the  Indian  Claiins  Commission  or  the  Court 
of  Claims,  or  from  funds  held  in  trust  for  an 
Indian  tribe  by  the  Secretary  of  Interior. 

8  Any  funds  which  a  Federal  statute 
specifies  must  not  be  used  as  the  basis  for 
denying  or  reducing  Federal  financial 
assistance  or  benefits  to  which  the  recipient 
would  otherwise  be  entitled.  (Note:  The 
Department  of  Housing  and  Urban 
Development  (HUD)  periodically  publishes  a 
notice  in  the  Feder^  Kegiater  identifying  the 
programs  and  benefits  that  qualify  for  this 
exemption.) 

t  focome  of  a  resident  assistant,  as 
defined  in  this  paragraph. 

u  Amounts  received  under  training 
programs  funded  by  HUD. 

V  Amounts  received  by  a  disabled  person 
(indudittg  a  sight  impaired  person)  are 
disregarded  for  a  limited  time  for  purposes  of 
Supplemental  Security  Income  eligibility, 
and  benefits  because  ^ey  are  set  aside  fv 
use  under  a  Plan  to  Attain  Self-Sufficiency. 

w  Amounts  received  by  a  participant  in 
other  pubKc  assisted  propams  which  are 
specifically  for  or  in  reimbursement  of  out- 
of-pocket  expenses  inciored  (special 
equipment,  clothing,  transportation,  child 
care,  etc.)  and  which  are  itiade  solely  to  allow 
participation  In  a  specific  program. 

X  Gifts,  peyments,  or  credits  provided  by 
the  bonower  for  the  same  purposes  as 
interest  credit  or  rental  usance  ((W  the 
benefit  of  residents  in  accordance  with  an 
FmHA  approved  budget  when  needed  to 
alleviate  or  avoid  finudal  distress  in  a 
project  for  a  temporary  specified  time  period 
idoBtified  by  PknHA. 

y  Interest  accrual  to  an  annuity  that 
cannol  be  withdrawn  due  to  the  terms  of  the 
annuity  or  its  being  under  the  control  of 
others. 

X  Payments  received  after  )anuary  1, 

1989,  frm  die  Agent  Orange  Settlement 
Fund  or  any  other  fund  established  pursuant 


to  the  settlement  in  the  D<i  RE  Agent  Orange 
product  liability  litigation,  M.D.L.  Na  381 
(BJ>.N.Y.) 

aa  Payments  received  under  the  Maine 
Indian  Chhns  Settlement  Act  of  1980  (Ptdrfic 
Law  (Pub.  L.)  96-420, 94  Stat  1785). 

bb  Earned  Incoma  Tax  Credit  Refund 
Payments 

cc  Redress  payments  received  by  Japanese 
American  internment  camp  survivors. 

dd  Reparations  paid  by  foreign 
governments  arising  out  of  the  Holocaust. 

ee  Deferred  periodic  payments  received 
in  a  lump  sum  from  SSI  and  Social  Security. 

Borrowers.  "BcMTOivers”  means  ownm 
who  may  be  individuals,  partnerships, 
cooperatives,  trusts,  publk  agencies,  private 
or  public  corporations,  and  other 
organizations  and  have  received  a  loan  or 
grant  femn  fonHA  for  LH,  RRH,  RCH,  or  Rural 
Housing  Site  (RHS)  purposes. 

Caretaker.  The  i^v^ual(s)  employed  by 
the  borrower  or  the  management  agent  to 
handle  ncumal  interior  and  exterior 
maintenance  and  upkeep  of  the  project  as 
specified  in  the  management  plw. 

Cash  value  assets.  Current  market  value 
less  cost  to  convert  assets  to  cash. 

Chore  service  worker.  An  individual  who 
provides  intermittent  assistance  essential  to 
the  well  being  of  household  members  whose 
services  are  compensated  by  a  Federal,  State, 
or  local  assistance  {Krogram.  A  chore  service 
worker  will  not  be  a  rraident  of  the 
houstdiold  living  unit. 

Congregate  Housing.  Residential  bousing 
for  persons  or  families  who  are  elderly  or 
have  handicaps  or  dirabilities,  consisting  of 
private  apartments  and  central  dining 
facilities  in  whid>  a  number  of  specific  pre- 
establisbed  services  are  provided  to  tenants 
(short  of  those  services  provided  by  a  health 
care  facility  that  provides  health  related  care 
and  services  recognized  by  the  medicaid 
progrtun).  Tenants  requiring  additional 
services  not  provided  by  the  facility  vrill 
acquire  them  or  provide  for  them  within  their 
own  financial,  frmilial,  or  social  resources. 

Domestic  farm  laborers.  Persons  who 
receive  a  substantial  portion  of  their  income 
as  laborers  on  farms  in  the  United  States, 
Puerto  Rico,  or  the  Virgin  Islands  and  eith» 
are  dtiiens  of  the  Uni^  States,  or  reside  in 
the  United  States,  Puerto  Rico,  or  the  Virgin 
Islands  after  being  legally  admitted  for 
permanent  residence,  and  may  include  the 
immediate  families  of  such  persons, 
including  retired  or  disabled  domestic  farm 
laborers  as  defined  in  subpart  D  of  part  1944 
of  this  chapter. 

Elderly  (senior  citizen).  A  person  who  is  at 
least  62  years  old.  The  term  elderly  (senior 
citizen)  also  means  individuals  with 
handicaps  or  disabilities  as  separately 
defined  in  this  paramph,  regardless  of  age. 

Elderly  family.  A  household  where  the 
tenant,  cotenant,  member,  or  coraember 
(individual)  is  at  least  62  years  old,  disaUed 
or  handicapped  as  defined  separately  in  this 
paragraph.  An  elderly  family  may  include  a 
penon(s)  younger  tham  62  3reeT8  ^  age  who 
is  essential  to  ^  care  uid  well  being  of  die 
person  who  is  elderiy  or  has  handle^  or 
disabilities.  (To  receiva  an  elderly  fa^y 
deduction,  the  petaon  who  is  ekferfy,  or  has 
disabilities  or  handirap«  must  be  the  tenant 
or  cotenant  or  manber  or  comember.) 
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Eligibility  income.  The  calculated  adjusted 
annual  income  which  is  compared  to  the 
income  limits  in  exhibit  C  of  subpart  A  of 
part  1944  of  this  chapter  (available  in  any 
FmHA  office). 

Familial  status.  This  term  means  one  or 
more  individuals  (who  have  not  attained  the 
age  of  18  years)  being  domiciled  with  a 
parent  or  another  person  having  legal 
custody  of  such  individual  or  individuals;  or 
the  designee  of  such  parent  or  other  person 
having  such  custody;  with  the  written 
permission  of  such  parent  or  other  person. 
The  protection  against  discrimination 
afforded  by  familial  status  shall  apply  to  any 
person  who  is  pregnant  or  is  in  the  process 
of  securing  legal  custody  of  any  individual 
who  has  not  attained  the  age  of  18  years. 

Forms  Manual  Insert  (FMI).  A  typo  of 
directive  which  includes  a  sample  of  the 
form  and  complete  instructions  for  its 
preparation,  use,  and  distribution. 

Group  home.  Housing  that  is  occupied  by 
individuals  who  are  elderly,  or  have 
handicaps  or  disabilities  sharing  living  space 
within  a  rental  imit  in  which  a  group  home 
resident  assistant  may  be  required. 

Household.  One  or  more  persons  who 
maintain  or  will  maintain  residency  in  one 
rental  or  cooperative  unit,  but  not  including 
a  resident  assistant  or  chore  service  worker. 

Individual  with  disability.  A  person  is 
considered  disabled  if  the  person  meets  the 
criteria  or  either  of  the  following: 

1  The  person  has  an  inability  to  engage  in 
any  substantial  gainful  activity,  but  with  use 
of  auxiliary  apparatus  can  otherwise 
participate  in  gainful  activity,  by  reason  of 
any  m^ically  determinable  physical  or 
mental  impairment,  where  the  disability: 

a  Has  lasted  or  can  be  expected  to  last  for 
a  continuous  period  of  not  less  than  12 
months,  or  which  can  be  expected  to  result 
in  death,  and 

b  Substantially  impedes  the  ability  to  live 
independently,  and 
c  Is  of  such  a  nature  that  such  ability 
could  be  improved  by  more  suitable  housing 
conditions,  or 

d  In  the  case  of  a  sight  impaired  person 
who  is  at  least  55  years  old  (within  the 
meaning  of  sight  impairment  as  determined 
in  section  223  of  the  Social  Security  Act),  is 
unable,  because  of  the  sight  impairment,  to 
engage  in  substantial  gainful  activity  in 
which  he/she  has  previously  engaged  with 
some  regularity  over  a  substantial  period  of 
time. 

e  Receipt  of  veteran’s  or  Social  Security 
Disability  payments  benefits  for  disability, 
whether  serviceK)riented  or  otherwise  does 
not  automatically  establish  disability. 

2  The  person  has  a  developmental 
disability;  a  severe,  chronic  disability  which; 

a  is  attributable  to  a  mental  or  physical 
impairment  or  combination  of  mental  or 
physical  impairment;  and 
b  Was  manifested  before  age  22;  and 
c  Is  likely  to  continue  indefinitely;  and 
d  Results  in  substantial  functional 
limitations  in  three  or  more  of  the  follow' ng 
areas  of  major  life  activity: 

(1)  Self  care 

(2)  Receptive  and  expressive  language 

(3)  Learning 

(4)  Mobility 


(5)  Self-direction 

(6)  Capacity  for  independent  living 

(7)  Economic  self-sufficiency 

e.  Reflects  the  person’s  need  for  a 
combination  and  sequence  of  special, 
interdisciplinary  or  generic  care,  or 
treatment,  or  for  other  services  which  are  of 
lifelong  or  extended  duration  and  are 
individually  planned  and  coordinated. 

Individual  with  handicap. 

1  A  person  with  a  physical  or  mental 
impairment,  that: 

a  Is  expected  to  be  of  long-continued  and 
indefinite  duration;  and 

b  Substantially  impedes  the  person  or  is 
of  such  a  nature  that  the  person’s  ability  to 
live  independently  could  be  improved  by 
more  suitable  housing  conditions. 

2  The  term  handicap  further  means-,  with 
respect  to  a  person,  a  physical  or  mental 
impairment  which  substantially  limits  one  or 
more  major  life  activities;  a  record  of  such  an 
impairment;  or  being  regarded  as  having  such 
an  impairment.  THIS  TERM  DOES  NOT 
INCLUDE  CURRENT  ILLEGAL  USE  OF  OR 
ADDICTION  TO  A  CONTROLLED 
SUBSTANCE.  As  used  in  this  deHnition: 

a  Physical  or  mental  impairment 
includes: 

(1)  Any  physiological  disorder  or 
condition,  cosmetic  disfigurement,  or 
anatomical  loss  aB^ecting  one  or  more  of  the 
following  body  systems:  neurological; 
musculoskeletal;  special  sense  organs; 
respiratory,  including  speech  organs; 
cardiovascular;  repix^uctive;  digestive; 
genito-urinary;  hemic  and  lymphatic;  skin; 
and  endocrine;  or 

(2)  Any  mental  or  psychological  disorder, 
such  as  mental  retardation,  organic  brain 
syndrome,  emotional  or  mental  illness,  and 
specific  learning  disabilities.  The  term 
"physical  or  mental  impairment"  includes, 
but  is  not  limited  to,  such  diseases  and 
conditions  as  orthopedic,  visual,  speech  and 
hearing  impairments,  cerebral  palsy,  autism, 
epilepsy,  muscular  dystrophy,  multiple 
sclerosis,  cancer,  heart  disease,  diabetes, 
human  immunodeficiency  virus  (HIV) 
infection,  acquired  immunodeficiency 
syndrome  (AIDS),  mental  retardation, 
emotional  illness,  drug  addiction  (other  than 
addiction  caused  by  current,  illegal  use  of  a 
controlled  substance),  and  alcoholism. 

b  Major  life  activities  means  functions 
such  as  caring  for  one’s  self,  performing 
major  tasks,  walking,  seeing,  hearing, 
speaking,  breathing,  learning,  and  working. 

c  Has  a  record  of  such  an  impairment 
means  has  a  history  of,  or  has  bmn 
misclassified  as  having  a  mental  or  physical 
impairment  that  substantially  limits  one  or 
more  major  life  activities. 

d  Is  regarded  as  having  an  impairment 
means: 

(1)  Has  a  physical  or  mental  impairment 
that  does  not  substantially  limit  one  or  more 
major  life  activities  but  that  is  treated  by 
another  person  as  constituting  such  a 
limitation; 

(2)  Has  a  physical  or  mental  impairment 
that  substantively  limits  one  or  more  major 
life  activities  only  as  a  result  of  the  attitudes 
of  others  toward  such  impairment;  or 

(3)  Has  one  of  the  impairments  deBned  in 
paragraph  2  a  (1)  and  2  a  (2)  of  this  definition 


but  is  treated  by  another  person  as  having 
such  an  impairment. 

LH.  Means  Farm  labor  housing  loans  and/ 
or  grants. 

Limited  equity.  The  amount  of  funds  which 
have  accumulated  in  the  cooperative 
member’s  patronage  capital  account  and  as 
further  described  in  Subpart  E  of  Part  1944 
of  this  chapter. 

Low-income  household.  A  household 
having  an  adjusted  annual  income  not 
exceeding  the  maximum  low-income  limit 
stated  in  Exhibit  C  of  Subpart  A  of  Part  1944 
of  this  chapter  which  is  periodically  updated 
(available  in  any  FmHA  Office). 

Management  agent.  The  Brm  or  individual 
engaged  by  the  borrower  and  charged  with 
the  responsibility  to  manage  the  project  in 
accordance  with  a  written  agreement. 

Management  agreement.  The  written 
agreement  between  the  borrower  and 
management  agent  setting  forth  the 
management  agent’s  responsibilities  and  fees 
for  management  services. 

Management  fee.  The  compensation  for 
providing  overall  management  services  for  a 
Multiple  Family  Housing  (MFH)  project  as 
described  in  the  management  plan.  The  fee 
is  compensation  for  the  time,  expertise,  and 
knowledge  required  to  direct  and  oversee  the 
present  and  future  operation  of  the  project. 

A  management  fee  does  not  include  the 
compensation  paid  to  a  site  manager. 

Management  plan.  The  primary 
management  charter  constituting  a 
comprehensive  description  of  the  detailed 
{Kjlicies  and  procedures  to  be  followed  in 
managing  a  project. 

Management  reserve.  That  portion  of  the 
cooperative  occupancy  charge  which  is 
designated  for  payment  of  professional 
management  services. 

Member/comember.  A  person(s)  who  has 
executed  documents  pertaining  to  a 
cooperative  housing  type  of  living 
arrangement  and  has  committed  himself/ 
herself  to  upholding  the  cooperative  concept. 

Migrant.  A  domestic  farm  laborer  who 
works  in  any  given  local  area  on  a  seasonal 
basis  and  relocates  his  or  her  place  of 
residence  as  farm  work  is  obtained  in  other 
areas  during  the  year. 

Minor.  A  person  who  is  a  Dependent  of  the 
tenant,  cotenant,  member  or  comember  under 
18  years  of  age.  A  dependent  person  age  18 
or  older  who  is  a  full-time  student  is  treated 
as  a  minor. 

Moderate-income  household.  A  household 
having  an  adjusted  annual  income  within  the 
maximum  moderate-income  limit  stated  in 
Exhibit  C  of  Subpart  A  of  Part  1944  of  this 
chapter  (available  in  any  FmHA  Office). 

Net  family  assets. 

1  Net  family  assets  include  cash  on  hand 
and  the  value  of  savings,  certificates  of 
deposit,  and  dollars  in  checking  accounts 
reported  as  "cash  on  hand."  It  will  be  such 
amounts  reported  on  the  day  of  third  party 
verification.  This  definition  also  includes  the 
net  cash  value  of  real  property,  cash  value  of 
whole  life  insurance  policies,  IRAs,  market 
value  of  bonds  and  other  forms  of  capital,  or 
personal  property  held  as  investments, 
irrespective  of  location,  minus  debts  against 
them,  minus  cost  of  converting  such  assets  to 
cash.  Examples  of  conversion  costs  are 
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penatHw  fisr  early  withdrawal,  broker/legal 
fees  assessed  to  sell  an  asset,  and  settlement 
costs  for  reel  estate  transactions. 

2  Net  family  assets  also  Include  the  value 
of  equity  of  any  business  or  bousefaoid  assets 
disposed  of  by  a  member  of  the  housriiold  for 
less  (ban  fair  market  value  (inchidhig 
disposition  in  trust,  but  not  in  a  foreclosure 
or  tonkiuptcy  sale)  in  excess  of  the 
consideration  received  therefrom  during  the 

2  years  preceding  the  effective  date  of 
certification/recertificatkm.  In  the  case  of  a 
disposition  as  part  of  a  divorce  settlement, 
the  disposition  shall  not  be  considered  to  be 
for  less  than  fair  market  value  if  the 
household  menfow  receives  important 
consideration  not  measuraUe  in  dollar  terms. 

3  Income  from  net  family  assets  which  is 
included  in  annua)  moooM  is  determined  as 
follows; 

a  If  net  family  assets  equal  $5,000  or  less, 
annual  income  includes  the  actual  income 
derived  frosn  the  net  family  assets. 

b  If  net  family  assets  exceed  $5,000, 
annual  income  i^udes  the  greater  of; 

(1)  Actual  income  derived  from  all  net 
family  assets,  or 

(2)  A  percentage  of  the  cash  value  of  such 
assets  based  on  ^  Bank  Passbook  annual 
savings  rate. 

4  Net  family  assets  exclude: 

a  Interests  in  Indian  trust  land, 
b  The  value  of  accessary  items  of 
personal  property  such  as  furniture  and 
automobilefs).  a^  the  debts  against  them. 

c  The  assets  that  are  a  part  of  the 
business,  trade,  or  famung  operation  in  the 
case  of  any  member  of  the  household  who  is 
actively  engaged  in  such  operation. 

d  The  r^ue  of  a  trust  hmd  (Le.,  for  a 
minor  or  a  legally  incompetent  household 
member)  that  has  been  established  and  the 
trust  is  not  revocable  by.  or  under  the  control 
of,  any  member  <rf  the  ^usehold,  so  long  as 
the  fund  continues  to  be  held  in  trust. 

e  A  vehicle  specially  equipped  for  the 
handicapped. 

f  Face  value  of  Ufa  insurance  policies, 
g  A  cooperative  member's  patronage 
capital  in  t^  housing  cooperative  unit  in 
which  the  family  resides. 

h  Prepaid  funerary  arrangements  and 
expenses. 

i  Retirement  funds  not  accessible  for 
withdrawal  by  a  household  member. 

i  Assets  l^lly  owned  but  not  accessible 
or  that  accrue  income  to  someone  else. 

k  Savings  accounts  of  dependent  minors 
when  such  accounts  are  und^  the  minor’s 
social  security  number. 

Aliew  housing.  Newly  constructed  at 
substantiaUy  rehabilitated  RRH,  RCH,  or  LH 
project  financed  by  FmflA.  For  new 
construction  rental  assistance  (RA)  purposes, 
it  further  means  before  any  units  are 
occupied. 

NonprofU  corpontioa.  A  corporation 
which  is  organized  and  operated  for  purposes 
other  than  making  gains  or  profits  for  the 
corporation  or  its  mmnbers;  is  legally 
precluded  from  distributing  to  its  members 
any  gains  or  profits  during  its  existence;  and 
in  the  event  of  its  dissolution,  is  legally 
bound  to  transfer  its  net  assets  to  a  nonprofit 
corporation  of  a  similar  t3rpe  or  to  a  public 
corporation  which  will  operate  the  housing 
for  the  same  or  similar  purposes. 


Occupancy  charge.  The  amount  of  money 
charged  a  cooperative  member  to  cover  his/ 
her  proportionate  share  of  the  cooperative's 
operating  coats  and  cash  requirements. 

Occupany  surcharge.  A  monthly  surdiarge 
on  units  in  projects  where  the  initial  loen 
was  made  or  insured  pursuant  to  a  contract 
entered  into,  on  or  aftm  December  15, 1989. 
This  surcharge  will  be  collected  from  tenants 
by  borrowers  and  transmitted  to  PmHA  and 
set  aside  to  offeet  any  rent  htcreases  which 
may  result  when  the  project  becomes  eligible 
for  a  guaranteed  equity  loan,  20  years  from 
the  date  of  the  loan  in  the  project  which 
made  the  project  subject  to  surcharge. 

Operationoi  housing.  A  complete  RRH, 
RCH,  or  LH  project  finmced  by  FmHA  which 
has  been  opened  for  occupancy  and  has  at 
least  been  partially  occupied  by  tenants  or 
members. 

Overage.  The  portion  of  a  tenant’s  ot 
member’s  net  contribution  to  shelter  cost  that 
exceeds  basic  rent. 

Pet.  A  commonly  accepted  domesticated 
household  animal  (i.e.,  dog,  cat,  bird,  etc.) 
owned  or  kept  by  a  tenant  or  member. 

Profit  basis.  Applies  to  an  individual  or 
organizational  applicant  who  will  operate  the 
housing  at  rental  rates  low-  and  moderate- 
income  noneldeily  or  nonhandicapped 
persons,  and/or  elderly  and  persons  with 
handicaps  of  any  income  can  afford,  where 
return  on  initial  investment  is  not  limited  to 
a  certain  percentage  per  year. 

Project.  A  project » the  total  number  of 
rental  or  cooper^ive  bousing  units  that  are 
operated  under  one  management  plan  with 
one  loan  agreement/resolution. 

RCH  means  Rural  Cooperative  Housing 
Loans. 

Rental  agent.  The  individual  responsible 
for  the  leasing  of  the  units.  If  other  than  the 
borrower,  this  individual  may  be  hired  by  the 
borrower  or  the  management  agent  as 
specified  in  the  management  plan. 

Rental  assistance  (RA).  RA,  as  used  in  this 
exhibit,  is  the  portion  of  the  approved  shelter 
cost  paid  by  FmHA  to  comp)ensate  for  the 
difference  between  the  approved  shelter  cost 
and  the  monthly  tenant  contribution  as 
calculated  acconling  to  paragraph  IV  of  this 
exhibit.  When  the  monthly  gross  tenant 
contribution  is  less  than  the  approved  utility 
allowance  which  is  billed  directly  to  and 
paid  by  the  tenant,  the  owner  will  pay  the 
tenant  that  difference  according  to  paragraph 
IX  A  2  of  exhibit  E  of  this  subpail.  RA  used 
in  cooperative  housing  will  be  calculated  in 
the  same  manner. 

Resident  assistant.  A  person(s)  residing  in 
a  tenant’s  housing  unit  vriio  is  essential  to  the 
well-being  and  care  of  the  person(s)  who  are 
elderly  or  have  handicaps  or  disabilities 
residing  in  the  unit,  but  is  not  obligated  for 
the  person’s  financial  support  and  would  not 
be  living  in  the  unit  except  to  provide  the 
needed  support  services.  While  the  resident 
assistant  may  be  a  family  member,  the 
resident  assistant  may  not  be  a  dependent  of 
the  household  for  tax  purposes  and  is  not 
subject  to  the  eligibility  requirements  of  a 
tenant  or  member.  A  resident  assistant  is  not 
a  chore  service  worker.  A  resident  assistant 
may  function  in  any  type  of  housing  affected 
by  this  subpart 

RHS  means  Rural  Housing  &te  loans. 


RRH  means  Rural  Renta)  Housing  loans. 

Service  agreement.  A  writtm  agreement 
between  the  borrower  and  a  service  provider 
detailing  the  specific  service  to  oe  provided, 
the  cost  of  the  service,  and  the  length  of  time 
the  service  will  be  provided. 

Service  plan.  A  written  plan  describing 
how  services  will  be  provided  to  a  FmHA 
financed  project.  At  a  minimum,  the  plan 
must  specify  the  services  to  be  provided,  the 
frequency  of  the  services,  who  will  provide 
the  services,  bow  tenants  will  be  advised  of 
the  availability  of  services,  and  the  staff 
needed  to  pnndde  tire  services. 

Sheher  cost.  Cmisists  of  basic  and/or  note 
rate  rent  plus  utility  allowance  and 
occupancy  surcharge,  when  required.  Basic 
and/or  note  rate  rent  must  be  shown  on  the 
project  budget  for  the  year  and  approved 
according  to  paragraph  Xn  of  this  exhibit. 
Utility  allowances,  when  required,  must  be 
determined  and  approved  according  to 
Exhibit  A-6  of  Subpart  E  of  Part  1944  of  this 
chapter.  Any  change  in  rental  rates  or  utility 
allowances  must  be  processed  according  to 
Exhibit  C  of  this  subpart.  The  shelter  cost  in 
a  cooperative  housing  prefect  will  consist  of 
occupancy  charge  plus  utility  allowance. 

Site  manager.  The  individual  employed  by 
the  borrower  or  the  management  agent  who 
lives  at  or  new  the  project  site  and  is 
responsible  for  the  day-to-day  operations  of 
the  project.  A  site  manager  residing  at  the 
project  site  may  also  be  referred  to  as  a 
resident  manager.  A  site  manager  is  not  an 
“independent  contractor.’’ 

Tenant  contribution.  The  portion  of  the 
approved  shelter  cost,  including  occupancy 
siuchwge,  paid  by  the  tenant  household 
(tenant  rent).  For  tenants  not  rM:eiving  HUD 
Section  8,  this  amount  will  be  calailated 
accordii^  to  Form  FmHA  1944-8.  For 
tenants  receiving  HUD  Section  8,  this  wilt  be 
the  amount  referred  to  on  HUD  Ftwm  50059, 
“Certification  and  Recertification  of  Tenant 
Eligibility,”  (or  other  HUD  approved  Form), 
as  family  contribution.  The  proportion  of 
tenant  income  and  adjusted  income  paid  as 
the  tenant  contribution  will  vary  according  to 
the  type  of  subsidy  provided  to  the 
household. 

Tenant/cotenant.  A  person(s)  who  has 
signed  a  lease  and  is,  or  vrill  be,  an  occupant 
of  a  unit  in  an  RRH  or  LH  project. 

Utility  allowance.  A  monetary  allowance 
used  by  a  tenant  or  member  to  p>ay  the  utility 
cost  pt^ion  of  their  total  shelter  cost  when 
such  amounts  are  not  otherwise  included  in 
project  rents  or  occupancy  charges. 

Very  low4ncome  hous^old.  A  household 
having  an  adjusted  annual  income  within  the 
maximum  very  tow-income  limit  stated  in 
Exhibit  C  of  Subpart  A  of  Part  1944  of  this 
chapter  (available  in  any  FmHA  office). 

HI  Borrower  Responsibilities: 

A  General.  All  borrowers  are  responsible 
for: 

1  Understanding  the  distinction  between 
FmHA  supervised  oedit  and  the  credit 
provided  by  other  Federal,  State,  or 
conventional  loans. 

2  Meeting  the  objectives  for  which  the 
loan  and/or  grant  was  made  and  complying 
with  the  respective  program  requirements. 

3  Understanding  the  unique 
characteristics  and  function  of  their 
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partkulv  type  of  borrower  entity  as  provided 
by  charter,  artides  of  incorporation,  by-laws, 
andyor  statute. 

4  Assuring  that  a  site  nuuager  or  contact 
person  is  in  close  proximity  to  their  MFH 
project. 

5  Complying  widi  the  provisions  of  their 
security  instruments  and  any  directive  issued 
by  FmiiA. 

6  Following  the  approved  management 
plan  and  reporUng  to  FmHA  any  changes  to 
the  management  plan  for  prior  consent,  and 
when  ^>pcopriate,  repenting  and  obtaining 
FmHA  prior  consent  to  any  change  of 
management  agent 

B  Borrowers  without  a  loan  agreement. 
Unless  otherwise  specified,  these  borrowers 
are  exempt  from  the  requirements  of  this 
subpart,  except  for  exhibit  C  of  this  subpart, 
as  long  as  the  borrower  is  not  in  default  of 
any  program  requirement,  security 
instnunent.  payment  or  any  other  agreement 
with  FmHA.  However,  except  for  LH 
borrowers  not  charging  for  on-farm  labor 
housing,  these  borrowers  must  provide 
evidence  of  tenant  eligibility. 

C  Borrowers  with  a  loan  and/or  grant 
agreement  in  a  multiple  unit  project  These 
borrowrers  are  responsible  for  meeting  the 
requirements  and  conditions  of  their 
agreement/resolution  and  the  requirements  of 
this  subpart 

D  Borrowers  with  governing  bodies.  The 
elected  or  appointed  officials  comprising  the 
governing  body  of  the  borrower  are 
responsible  fon 

1  Maintaining  records  of  all  current 
members  and  maintaining  membership  at  the 
required  leveL 

2  Holding  meetings  as  required  by  the 
oiganizational  documents,  arid  as  otherwise 
necessary,  to  {xovide  proper  control  and 
management  of  its  operations,  and  to  keep 
the  memboship  informed. 

3  Coordinating  and  monitoring  activities 
of  established  cooperative  committees. 

E  Borrowers  with  a  membership. 

Members  of  a  membership  type  borrower  are 
responsible  for  full  supprM  of  the  project  and 
operatioaby: 

1  Promptly  paying  any  dues,  fees,  and 
otbw  requi^  chmges. 

2  Electing  responsible  officials. 

3  Complying  with  mganization  rules  and 
regulations. 

4  Participating  in  annual  and  special 
meetings. 

5  Participating  in  established  cooperative 
committees  to  which  they  have  voluntarily 
accepted  assignment 

6  Carrying  out  duties  and  services 
necessary  to  maintain  the  cooperative 
property  for  which  they  have  voluntarily 
accepted  assignment 

F  D^egption  of  responsibility  and 
authority.  The  borrower  may  delegate  or 
assign  management  responsibilities  to  a 
property  manager  such  as  a  management 
agent,  a  site  manager,  or  as  appro{mate,  a 
caretaker.  Delegathms  or  assignments  of 
duties  and  retqmnsibiiity  will  be  included  in 
written  docun^ts  such  as  management 
agreements  and  job  descriptions.  FmHA  will 
hold  the  borrower  ultimately  responsible  for 
management  of  the  project  FmHA  may 
require  a  borrower  to  change  the  plan  of 


I»oject  management  and/or  make  appropriate 
red^egations  of  project  management 
responsibility  to  achieve  program  Directives. 

IV  Rent  Subsidy  Opportunities;  The 
available  subsidy  progruns  should  be 
considered  at  the  time  of  developing  a  prr^ect 
inoposal  and  during  project  operation  as  they 
may  be  available  to  meet  the  tenants'  needs. 
Congregate  type  services  such  as  meals, 
limited  homecare,  medical,  transportatioD, 
and  social  activities  are  not  included  in  these 
subsidy  programs.  The  subsidy  programs  are 
as  foUowc 

A  FmHA  Interest  Credit— BBH  and  RCH 
Loans.  Regulations  are  contained  in  Exhibit 
H  to  this  subpart  and  include: 

1  Plan  f--Only  those  borrowers  who 
received  this  type  of  interest  subsidy  prior  to 
October  27, 1980,  may  continue  to  utfiize  this 
Interest  Credit  Plan.  Those  Inoedly-based 
nonprofit  corporations  and  consumer 
cooperatives  may  continue  operating  under 
this  plan  provided: 

a  Occupancy  is  limited  to  very-low  or 
low-income  non-elderly;  very  low-,  low-  and 
moderate-income  person(s)  who  are  elderly 
or  have  disabilities  or  handicaps. 

b  Budgets  and  rental  rates  are  based  on  a 
3  percent  loan  amortization. 

2  Plan  17— This  interest  subsidy  is 
available  to  broadly-based  non^Hofit 
corpwations,  consumor  cooperatives,  State  or 
loc^  public  agencies,  or  to  other 
organizations  and  individuals  operating  on  a 
limited  profit  basis. 

a  CXicupancy  is  limited  to  very-low,  low- 
and  moderate-inemne  persons  except  as 
noted  in  paragraph  VI D  2  i  of  this  exhibit. 

b  Budgets  are  prepared  showing  two 
rental  or  occupancy  charge  rates,  b^c  and 
note  rate.  The  minimum  (basic)  rate  feu 
persons  not  receiving  rental  assistance  is 
based  on  a  1  percent  subsidized  rate.  The 
maximum  note  rate  is  based  on  the  loan 
amortized  at  the  interest  rate  shown  in  the 
promissory  note. 

c  Tenant's  or  member's  contribution  for 
shelter  cost,  calculated  according  to  the  FMl 
for  Form  FmHA  1944-6,  may  not  exceed  the 
highest  of: 

(1)  Thirty  percent  of  monthly  adjusted 
income,  or 

(2)  Ten  percent  of  gross  nxmthly  income, 
or 

(3)  If  the  household  is  receiving  payment 
for  public  assistance  from  a  public  agency, 
the  portion  of  such  payments  which  is 
specifically  designated  by  that  agency  to 
meet  the  household’s  shelter  costs  (see 
example  in  Ik  of  the  definition  of  annual 
income  in  paragraph  II  of  this  exhibit),  cu 

(4)  The  basic  rent  or  occupancy  charge 
when  no  RA  is  available  fitra  FmHA. 

d  RRH  borrowers  whose  loans  w«e 
approved  on  or  after  August  1, 1966,  may 
convert  from  Plan  I  to  Plan  ff.  When  they  are 
presently  a  full  profit  operation,  they  may 
cemvert  to  Plan  II  by  executing  a  new  or 
amended  loan  resolution  or  loan  agreement 
and  an  interest  credit  and  RA  agreement 
according  to  exhibit  H  of  this  subpart. 

e  RRH  borrowers  with  Plan  I  Section  6 
interest  credit  agreements  may  change  to 
Plan  II  when  the  1  percent  or  2  percent 
interest  reduction  is  insufficient  for  the  HUD 
contract  rent  to  meet  budgeting  needs.  The 


diange  of  interest  credit  plan  will  be 
approved  In  accordance  with  paragraph  vn 
B  ^Exhibit  C  of  this  subpart  (available  at 
any  FmHA  office).  A  new  Form  FinHA  1944- 
7,  "Multiple  Family  Housing  Interest  Credit 
and  Rental  Assistance  Agreement,”  is 
required. 

B  Rental  assistance  (RA)  program — 
FmHA.  This  is  a  subsidy  program  available 
to  RRH,  RCH,  and  LH  borrowers  to  assist 
very-low  and  low-income  tenants  and 
members  in  paying  their  shelter  cost.  RA  is 
not  authorize  for  tenants  or  members  whose 
adjusted  income  is  initially  above  the  low- 
income  level.  RA  is  not  available  to  LH 
borrowers  who  are  individual  foimoMmers, 
partnerships,  family  corpixations,  ot  an 
association  of  fannm  RRH  borrowers  with 
loans  approved  on  or  after  August  1, 1968, 
must  be  operating  under,  cv  change  to. 

Interest  Credit  Plan  11  to  receive  RA.  Full 
profit  borrowers  may  utilize  RA  by 
converting  to  a  limited  pHofit  opieration.  The 
provisions  of  the  RA  program  are  covered  in 
detail  in  Exhibit  E  of  this  subpiait. 

C  HUD  prt^ect  based  Section  8  and 
tenant  based  Section  8  Rental  Certificate  or 
Rental  Voucher  Program.  These  suMdy 
programs  are  administered  by  HUD  ot  others 
authorized  to  administer  the  program  such  as 
State  Housing  Finance  Agencies  or  the  local 
public  housing  agency.  F^jects  op)erating 
under  the  Memorandum  of  Understanding 
between  FmHA  and  HUD  (available  at  the 
FmHA  National  Office,  Washingtem,  DC 
20250)  will  also  be  subject  to  the 
requirements  of  the  Housing  Assistance 
Payments  Contract  executed  by  the  borrower. 
Projects  accepting  tenants  utilizing  Section  8 
rental  certifiates  or  rental  voucher  assistance 
assigned  by  a  local  public  housing  agency 
will  also  comply  with  any  requirements 
imp)osed  by  such  agency.  However,  in  all 
cases,  tenants  receiving  section  8  assistance 
must  meet  the  eligibility  requirements 
spiecified  in  piaragraph  VI D  of  this  exhibit. 
Requirements  th^  conflict  with  FmHA 
requirements  sluiuld  be  referred  to  the 
Servicing  Official  for  guidance.  (Generally, 
the  most  restrictive  HUD  or  FmHA 
requirements  or  limitatioiu  will  apply.) 

D  State  provided  subsidy.  This  is  a 
subsidy  program  pnovided  and  funded  by 
some  States  and  available  to  RRH  btmowers 
to  assist  tenants  on  approximately  the  same 
basis  as  the  FmHA  RA  Program.  The 
assistance  is  in  accordance  with  a 
CONTRACT  between  the  brarower  and  the 
State  and  concurred  in  by  FmHA. 

E  Privately  provided  subsidy.  This  is  a 
subsidy  program  whereby  the  project 
owner(s)  or  others  ent«r  into  an  Agreement 
with  FmHA  to  provide  and  fund  subsidy  to 
tenants  of  the  jxroject  on  appuoximately  the 
same  basis  as  ffie  FmHA  RA  Aogram.  In 
some  instaiKes,  the  agreement  may  include 
a  limit  on  the  number  of  units  and  a  Per  Unit 
Ceiling  on  the  amount  of  assistance.  Privately 
provicM  subsidies  are  tpqncally  referred  to  as 
private  rental  assistance. 

V  Management  Operations: 

A  Management  plan. 

1  A  comprehensive  management  pirogram 
is  essential  to  die  successful  toleration  of  a 
project.  A  written  plan  is  the  primary 
ingredient  which  should  describe  the 
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detailed  objectives,  policies  and  procedures 
in  managing  the  project.  A  management  plan 
is  required  to  be  submitted  to  the  Agency  for 
all  projects,  new  and  existing,  except  for 
those  on-fom  LH  units  where  rent  is  not 
required.  The  plan  should  be  developed  in 
detail  commensurate  to  project  size  and 
complexity  and  should  be  reviewed  annually 
and  updated  at  least  triennially  by  the 
borrower.  To  reflect  project  ne^  and  to 
meet  current  program  objectives,  use  of  an 
addendum  is  per^tted  when  few  changes 
are  made  in  the  update  of  the  plan.  Exhibit 
B-1  of  this  subpart  outlines  the  requirements 
of  the  plan. 

2  In  the  case  of  congregate  housing/group 
homes,  the  management  plan  should 
describe,  in  addition  to  the  preceding  general 
items,  the  specific  items  in  paragraph  V  B  of 
exhibit  J  of  this  subpart. 

B  Identity  of  interest  disclosure. 

1  General  principles.  FmHA  requires  that 
applicantsAxurowers  and/or  management 
agents  describe  and  fully  justify  any  identity 
of  interest,  or  appearance  of  same,  that  exists 
or  will  exist  between  the  borrower, 
management  agent,  suppliers  of  materials 
and/or  services,  or  vendors  in  any 
combination  of  relationship.  Identity  of 
interest  %vill  be  construed  as  existing  between 
the  applicant/borrower  and/or  management 
entity  and  suppliers  of  materials  and/or 
services  described  under  but  not  limited  to 
any  of  the  following  conditions: 

a  When  there  is  any  financial  interest 
between  the  applicant/borrower  and/or 
management  entity  and  the  supplying  entity. 

b  When  one  or  more  of  the  officers, 
directors,  stockholders  or  partners  of  the 
applicant/borrower  or  management  entity  is 
also  an  officer,  director,  stodkholder,  or 
partner  of  the  supplying  entity. 

c  When  any  officer,  director,  stockholder, 
or  partner  of  the  applicant/borrower  and/or 
management  entity  has  any  financial  interest 
whatsoever  in  the  supplying  entity. 

d  When  the  supplying  entity  advances 
any  funds  to  the  applicant/borrower  and/or 
management  entity. 

e  When  the  supplying  entity  provides 
and  pays  on  behalf  of  the  applicant/borrower 
and/or  management  entity  the  cost  of  any 
materials  and/or  services  in  connection  with 
obligations  under  the  management  plan/ 
management  agreement 

f  When  the  supplying  entity  takes  stock 
or  any  interest  in  the  applicant/borrower 
and/w  management  entity  as  part  of  the 
consideration  to  be  paid  them. 

g  When  there  e)^t  or  come  into  being 
any  side  deals,  agreements,  contracts  or 
understandings  entered  into  thereby  altering, 
amending,  or  cancelling  any  of  the 
management  plan/management  agreement 
documents,  except  as  approved  by  FmHA. 

2  Any  individual  or  organization  sharing 
an  identity  of  interest  for  the  project  must 
certify  by  memorandum  that  it  is  a  viable, 
ongoing  trade  or  business  qualified  and 
properly  licensed  to  undertake  the  work  for 
which  it  intends  to  contract. 

a  The  initial  disclosure  shall  be  in  effect 
for  a  period  of  3  years  and  renewed  every  3 
years  thereafter,  except  if  there  are  any 
changes  in  the  business  practices  of  the 
applicant/borrower  and/or  management 


entity  during  the  interim  years  that  include 
identity  of  interest  concerns,  the  entity  must 
file  an  amended  disclosure. 

b  Debarment  actions  %vill  be  instituted 
against  entities  who  feil  to  disclose  an 
identity  of  interest  in  accordance  with  the 
provisions  of  subpart  M  of  part  1940  of  this 
chapter  (available  in  any  FmHA  office). 

C  Management  agreement.  The 
management  agreement  is  the  primary 
document  by  which  the  management  agent  is 
guided,  evaluated,  and  compensated.  It  bears 
a  close  relationship  to  the  management  plan. 

A  management  agreement  is  required  except 
in  cases  where  the  borrower  (owner)  fills  the 
role  of  manager.  Requirements  of  a 
management  agreement  are  listed  in  exhibit 
B-2  of  this  subpart.  Exhibit  B-3  of  this 
subpart  is  a  sample  management  agreement. 
The  two  types  of  agreements  acceptable  to 
FmHA  are  described  as  follows: 

1  The  owner  hires  a  professional 
management  agent  to  oversee  and  operate  the 
project.  The  management  agent  may  provide 
a  site  manager  for  on-site  management  and/ 
or  caretaker  when  justified  by  the  size  of  the 
project.  A  qualifications  statement  by  the 
management  agent  is  required  by  the 
borrower  and  FmHA.  Ei^ibit  B-4  of  this 
subpart  provides  a  guideline  for  preparing 
the  statement. 

2  The  owner  maintains  all  or  a  part  of  the 
management  role.  The  owner  may  use  the 
services  of  a  site  manager  in  providing  onsite 
management  and/or  services  of  a  caretaker 
when  justified  by  the  size  of  the  project. 
FmHA  requires  a  qualifications  statement  by 
the  owner  who  proposes  to  personally 
provide  the  management  to  determine 
management  capability.  Exhibit  B-5  of  this 
subpart  provides  a  guideline  for  preparing 
the  statement. 

D  Responsibility.  The  management  plan 
and  management  agreement  must  be  based 
on  applicable  provisions  of  local.  State,  and 
Federal  statutes  and  the  regulatory 
requirements  of  the  loan  used  to  finance  the 
project,  regardless  of  the  management  system 
used.  The  owner  remains  totally  responsible 
to  FmHA  for  the  project,  regardless  of  the 
authority  delegated  by  the  owner  to  the 
management  agent. 

E  Compensation  for  project 
administration. 

1  General  principles.  Compensation  for 
project  administration  is  the  remuneration 
for  performance  of  administrative  duties  and 
responsibilities  by  those  selected  by  the 
owner  and  approved  by  the  Agency  as  having 
sufficient  background  and  exigence  to 
manage  project  operations.  The 
administrative  duties  and  responsibilities 
must  be  set  out  in  the  management  plan 
along  with  the  manner  in  which 
compensation  will  be  determined.  It  is  the 
option  of  the  project  owners  to  determine 
whether  to  use  a  management  agent  to  carry 
out  project  administrative  functions  in  full  or 
in  agent  to  carry  out  project  administrative 
functions  in  full  or  in  p^.  Should  a 
management  agent  be  used,  it  is  the  option 
of  the  owner  to  decide  which  duties  the 
management  agent  will  perform  and  which 
duties  will  be  performed  by  others. 

Whenever  the  owner  chooses  to  use  a 
management  agent,  a  management  agreement 


must  be  used.  The  management  agreement 
must  describe  the  duties  and  compensation 
for  the  services  provided  by  the  management 
agent.  Any  other  duties  and  compensation  for 
project  administration  not  covered  in  by  the 
management  agreement,  may  also  be 
considered  as  project  expenditures.  All 
project  administrative  expenditures  must  be 
evaluated  by  the  Agency  as  being  reasonable 
for  the  services  provided,  including  the 
reasonableness  of  the  expenditures  for 
management  agent  services. 

2  Review  of  administrative  expenses.  The 
Agency  is  responsible  for  determining  that 
project  administrative  expenses  are 
reasonable  for  the  services  performed  in 
administering  project  operations  in  an 
acceptable  manner.  Therefore,  the  Agency 
may  use  data  from  FmHA  projects  or  other 
sources  for  use  in  making  this  determination. 
The  Agency  may  establish  guidelines  for 
administrative  expenses  for  use  within  a 
State  or  area.  Administrative  expenses  falling 
within  such  guidelines  for  services  typically 
performed  under  the  guidelines  may  expect 
expeditious  action  on  requests  for  budget 
approval.  Administrative  expenses  failing 
outside  of  such  guidelines  for  services 
typically  performed  imder  the  guidelines 
may  also  warrant  approval  when  justified. 

The  management  agent  or  owner  will  be 
primarily  responsible  for  providing  evidence 
that  such  fees  are  reasonable  for  the  services 
performed  when  the  administrative  expenses 
are  falling  outside  of  any  established 
guidelines. 

3  Review  of  managemen  t  fees.  The 
Agency  is  responsible  for  determining  that 
the  fees  paid  for  services  performed  by 
management  agents  are  reasonable. 

Therefore,  the  Agency  may  use  data  from 
FmHA  projects  or  other  sources  for  use  in 
determining  what  fees  are  reasonable  for  the 
services  performed  in  an  acceptable  manner 
by  management  agents.  The  Agency  may 
establish  guidelines  for  management  fees  for 
use  within  a  State  or  area.  Management  fees 
falling  within  such  guidelines  for  services 
typically  performed  under  the  guidelines 
may  expect  expeditious  action  on  requests 
for  approval  of  management  agreements  and 
budgets.  Management  fees  falling  outside  of 
those  guidelines  may  also  warrant  approval 
when  justified.  The  management  agent  or 
owner  will  be  primarily  responsible  for 
providing  evidence  that  such  fees  are 
reasonable  for  the  services  performed  when 
management  fees  are  felling  outside  of  any 
established  guidelines.  Whenever  disputes 
arise  as  to  whether  an  administrative  expense 
is  appropriate  for  listing  under  the 
management  fee,  or  as  to  some  other  project 
expense,  the  Agency  will  seek  to  mutually 
resqlve  such  concerns.  This  will  be  done  by 
using  the  approved  management  agreement 
or  management  plan  to  determine  which 
services  are  being  performed  by  the 
management  agent. 

4  Project  administrative  expenses. 

a  Acceptable  administrative  expenses. 
Those  administrative  expenses  necessary  to 
successfully  carry  out  project  operations  may 
be  approved  provided  su(±  expenses  do  not 
duplicate  any  such  expenses  which  may  be 
included  in  Uie  management  fee  as  specified 
in  the  approved  management  agreement.  The 


Federal  Register  /  Vol.  58,  No.  145  /  Friday,  July  30,  1993  /  Rules  and  Regulations 


40887 


instructkms  that  accompany  PcHm  FmHA 
1930-7,  "Multiple  Family  Housing  Project 
Budget.”  provim  further  guidance  on 
acceptable  project  administrative  expenses. 
Preparation  of  an  IRS  required  report  for  the 
project,  if  required  (e.g..  Schedule  K-l  (IRS 
Form  1065),  "Partner’s  Share  of  Income, 
Credits,  Deductions,  etc."  is  an  acceptable 
project  expense.) 

b  Unacceptable  administrative  expenses. 
Those  administrative  expenses  not  necessary 
to  successfully  carry  out  project  operations 
may  be  denied.  Preparation  of  income  tax 
returns  for  project  o%vners  are  unacceptable 
project  expenses. 

5  Projects  with  a  management  agent. 

When  management  agents  are  used,  the 
duties  and  compensation  of  the  management 
agent  mtist  be  set  out  In  a  management 
agreement.  All  such  agreements  are  subject  to 
Agency  review  and  txmcurrence.  The  ammint 
of  compensation  for  the  services  rendered  is 
to  be  negotiated  between  the  owner  and  the 
management  agent  but  is  subject  to  Agency 
concurrence  with  the  management  agreement 
and  approval  in  the  project  budget 

6  Owner^managed  projects.  The  owner 
will  be  authorized  to  manage  the  rental 
project  only  when  FinHA  determines  in 
writing  that  the  owner  (either  as  the 
individual  borrower  or  as  a  part  of  an 
organizational  borrower)  has  the  necessary 
management  capabilities. 

a  Projects  with  owners  with  identity-of* 
interest  relationships  to  the  management 
agent  will  not  be  considered  as  an  owner 
managed  project.  A  typical  management  fee 
may  1m  charged  as  an  expense  to  the  project. 
The  compensation  must  be  according  to  the 
provisirms  of  paragraph  V  E  of  this  exhibit 
and  be  reasonable,  eeirned,  and  not  exceed 
the  normal  cost  of  similar  services,  had  such 
services  been  provided  by  an  independent 
management  agent. 

b  Since  cooperatives  are  to  be  organized 
as  self-managed  entities,  the  board  of 
directors  is  not  expected  to  have  management 
experience.  In  lieu  of  this  experience,  the 
adviser  to  the  board  will  provide 
management  guidance  during  the  formative 
years  of  the  cooperative.  Under  the  adviser’s 
direction,  the  cooperative  will  become 
accustomed  to  thfe  role  and  thus  gain  the 
ability  to  assume  management 
responsibilities.  If,  aftw  the  required  trial 
period  outlined  in  subpart  E  of  part  1944  of 
this  chapter,  the  cooperative’s  board  is 
unable  to  assume  management 
responsibilities,  professional  management 
will  be  hired  by  the  cooperative.  We  would 
expect  the  amount  of  compensation  paid  to 
a  cooperative  adviser  to  be  less  than  that  paid 
to  other  types  of  management  agents  in  order 
to  provide  the  members  with  some  equity  in 
the  early  years.  (See  sul^part  E  of  part  1944 
of  this  ^apter). 

7  Initial  rent-up  fees.  Payment  of  fees  for 
a  one-time  effort  to  achieve  initial  rent-up  of 
a  newly  constructed  rental  fnoject  is 
permitted  when  it  is  determine  necessary 
and  documented  by  the  FmHA  loan  apfwoval 
official  and  the  loan  applicant.  Rent-up  fees 
should  be  paid  on  a  per-imit  basis  only  after 
each  unit  has  been  occupied  by  the  initial 
tenant.  Payment  of  the  rent-up  fee  and  other 
project  management  start-up  expenses  should 


generally  be  made  from  the  2  pocant  initial 
operation  and  maintenance  frmd.  A  person  or 
firm,  preferably  the  management  agency,  may 
be  compensated  at  a  rate  negotiated  vrith  the 
applicant/borrowar  that  represents 
reasonable  cmnpensation  for  the  incurred 
marketing  cost  and  prefect  managnnent  start¬ 
up  expenses. 

F  Site  manager  and/or  caretaker  services. 
The  borrower  is  responsible  Cor  describing 
the  plan  Cor  site  management  in  the 
managmnent  plan.  ’The  plan  needs  to  identify 
whetto  the  site  manager  will  occupy  one  of 
the  project  units  as  a  revenue  producing  unit 
or  as  a  rent  free  unit,  or  will  live  away  fom 
the  project  The  on-site  services  of  a  site 
manager  and/or  caretaker  may  be  used  when 
justified  by  the  size,  composition,  and 
location  of  a  project,  whether  the  project  is 
managed  by  a  management  agent  or  the 
owner.  There  should  be  a  written  agreement 
between  the  owner  or  the  management  agent 
and  the  site  manager  to  define  the  role  and 
duties  and  compensation  Cor  the  site  manager 
and  to  provide  a  basis  Cm  evaluating  the  site 
manager’s  perCormance.  FmHA  may  require 
an  on-site  resident  manager  and/or  caretaker 
to  assure  that  the  loan  objectives  are  met  and/ 
or  to  protect  the  tenant’s  at  Government’s 
interests.  It  is  not  mandatory  that  the  site 
manager  and/or  caretakm  meet  tenant 
occupancy  eligibility  requirements.  However, 
if  management  considers  the  occupied  unit  to 
be  a  rental  unit,  the  rent  paid  will  be 
determined  according  to  the  site  manager’s/ 
caretaker’s  income. 

1  Calculation  of  rental  rate  for  site 
manager  or  caretaker.  'The  expense  of 
providing  the  unit  occupied  by  the  site 
manager  or  caretaker  will  be  included  in^the 
project  budget  the  same  as  the  expense  Cor 
other  nonrevenue  producing  portions  of  the 
project  such  as  a  laundry  or  community 
room.  The  rental  rate  wffi  be  determine  as 
follows: 

a  When  used  as  a  revenue  producing  unit 
at  approved  rental  rates,  the  salary  paid  to 
the  site  manager  and/m  caretaker  will  be 
included  in  t^  project  operation  and 
maintenance  expenses.  The  same  amount 
will  be  included  in  the  aimual  income  of  the 
site  manager  and/or  caretaker.  The  site 
manager  and/or  caretaker  may  be  an  eligible 
or  ineligible  tenant  and  their  rent 
contribution  will  be  based  on  their  total 
income  from  all  sources  as  shown  on  the 
tenant  certification  Conn.  Occupancy 
surcharges  will  be  applicable  in  eligible 
projects. 

b  When  the  unit  is  used  as  a  nonrevenue 
producing  unit,  the  project  cost  of  providing 
the  unit  will  be  treated  the  same  as  those  of 
other  nonievenue  {mxhicing  portions  of  the 
project  Project  rental  rates  will  be 
established  as  if  the  unit  did  not  exist  as 
living  quarters.  Debt  payment  will  be  as  if  the 
unit  were  rented  at  basic  rent  A  tenant 
certification  frxm  will  not  be  prepared  Cor 
this  sihutioiL  Occupancy  surcharge  will  not 
be  collected  in  nonrevenue  [xoducing  units. 

2  Owner  occupancy.  With  the  i»rior 
approval  of  the  State  Ditechv,  owners  may 
occupy  a  unit  in  the  project  when  the  owner 
will  manage  the  («o)^  rather  than  hiriirg  a 
management  agent  or  a  site  manager.  The 
size,  oanposition,  and  location  of  the  project 


must  justify  die  services  of  a  site  manager  or 
caretaker,  and  the  State  Director  must 
determine  the  owner  is  capride  of  performing 
these  services.  The  rental  rate  will  be 
included  as  described  in  paragraph  V  F 1  of 
this  exhibit 

G  Projects  vdthout  a  site  manager  and/or 
caretaker.  Projects  without  a  sits  manager 
and/or  caretaker  must  have,  at  a  minimum, 
a  tenant  who  will  serve  as  a  contact  person 
or  have  a  person  who  is  easily  accessible  to 
the  project  who  is  able  to  represent  the 
pred^  manager  or  owner  on  maintenance 
and  management  matters. 

H  Supplemmttal  services.  Supplemental 
services  include  laundry,  vending  machine, 
commissary  stme,  pay  telephones,  or  similar 
tenant  benefit  services. 

1  Borrower  provided  supplemental 
services. 

a  Income  from  supplemental  services 
and/or  equipment  and  expense  of  acquisition 
and  replacement  cost  shall  be  planned  and 
recorded  as  part  of  the  annual  operating 
budget 

b  Failure  to  account  fw  all  proceeds  is  a 
fraudulent  act 

2  Consignor  provide  supplemental 
services. 

a  A  written  contact  between  the  borrower 
and  consignor  is  required.  The  contract  terms 
should  follow  "industry”  standards  for  the 
type  of  service. 

b  Comparability  in  all  respects  to 
conventional  supplemental  services  contracts 
shall  govern  contract  with  identity  of  interest 
between  the  contracting  parties. 

c  The  borrower’s  share  of  income  will  be 
shown  as  planned  and  actual  income  in  the 
project  operating  budget 

d  Failure  by  the  contractual  parties  to 
account  all  proceeds  is  a  fraudulent  act 

VI  Renting  Procedure: 

A  Genaal.  Preparations  for  initial  rent- 
up,  occupancy  and  maintenance  should 
b^in  at  least  90  to  120  days  ahead  of  the 
projected  completion  date  of  the  im)ject  as 
described  in  §  1944.235  of  subpart  E  of  part 
1944  of  this  chapter.  This  pnx^ure  will 
include  a  prerent-up  conference  between  the 
FmHA  Serving  Official,  the  bcMTOwer,  and  the 
person(s)  responsible  for  project 
management  Decisions  to  be  made  concern 
the  advertisement  of  available  units, 
affirmative  marketing  practices,  tenant 
eligibility,  and  tenant  selection  criteria.  It  is 
important  that  this  conference  {uecede  active 
meeting  and  the  receipt  of  tenant 
applications. 

B  Accommodations  in  communication. 

1  The  borrower  shall  take  appropriate 
steps  to  ensure  effective  communication  with 
applicants,  tenants,  members,  and  members 
of  the  public  with  handicaps  and  disabilities. 

a  The  borrower  shall  frirnish  appropriate 
auxiliary  aids  (electronic,  mechanu^,  or 
personal  assistance)  where  necessary  to 
afford  an  individual  with  handicaps  or 
disabilities  an  equal  opportunity  to 
participate  in  and  enjoy  the  benefits  of  a 
MFH  project  receiving  FmHA  financial 
assistance. 

(1)  In  determining  what  auxiliary  aids  ue 
necessary,  the  borrower  shall  give  primary 
consideration  to  the  requests  of  an  individual 
with  handicaps  or  disabilities. 
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(2)  The  borrower  is  not  required  to 
pro^dde  individually  prescribe  devices, 
readers  for  personal  use  or  study,  or  other 
devices  of  a  personal  nature. 

b  Where  a  borrower  communicates  with 
applicants  and  tenants  or  members  by 
telephone,  telecommunication  devices  for 
deaf  persons  (TDD’s)  or  equally  effective 
communication  systems  snail  be  available  for 
use. 

2  The  borrower  shall  adopt  and 
Implement  procedures  to  ensure  that 
interested  persons  (including  persons  with 
impaired  vision  or  hearing)  can  obtain 
information  concerning  the  existence  and 
location  of  accessible  services,  activities,  and 
fiscilities  in  the  project  and  commimity. 

3  This  paragraph  does  not  require  a 
borrower  to  take  any  action  that  Uie  borrower 
can  demonstrate  would  result  in  a 
fundamental  alteration  in  the  nature  of  the 
project  or  operation  or  an  undue  financial 
and  administrative  burden.  If  an  action 
would  result  in  such  undue  alteration  or 
burden,  the  borrower  shall  take  any  other 
action  that  would  otherwise  ensure  that,  to 
the  maximum  extent  possible,  individuals 
with  handicaps  or  disabilities  receive  the 
benefits  and  services  of  the  project. 

C  Affirmative  Fair  Housing  Marketing 
Plan.  All  borrowers  with  five  or  more  rental 
units  must  meet  the  requirements  of 
$  1901.203(c)  of  subpart  E  of  part  1901  of  this 
chapter  by  preparing  and  submitting  HUD 
Form  935.2,  “Affirmative  Fair  Housing 
Marketing  (AFHM)  Plan.’*  Records  must  be 
maintained  by  the  borrower  reflecting  efforts 
to  fulfill  the  plan  and  will  be  reviewed  by 
FmHA  and  updated  by  the  borrower  during 
compliance  reviews  for  title  VI  of  the  Civil 
Rights  Act  of  1964.  The  approved  plan  will 
be  posted  by  the  borrower  for  public 
inspection  at  the  borrower’s  project  site, 
rental  office,  or  at  any  other  location  where 
tenant  applications  are  received  for  the 
project.  In  developing  the  plan,  the  following 
items  should  be  considered: 

1  Direction  of  marketing  activities.  The 
plan  should  be  designed  to  attract 
applications  for  occupancy  from  all 
potentially  eligible  groups  of  people  in  the 
housing  marketing  area  regardless  of  race, 
color,  religion,  sex,  age,  familial  status, 
national  origin,  or  handicap.  The  plan  must 
show  which  efforts  will  be  made  to  reach 
very  low-income  or  low-income  groups  who 
traditionally  would  least  likely  be  expected 
to  apply  for  such  housing  without  special 
outrea(±  efforts. 

2  Marketing  program.  The  applicant  or 
borrower  should  determine  which  methods 
of  marketing  such  as  radio,  newspaper,  TV, 
signs,  etc.,  are  best  suited  to  reach  those  very 
low-income  or  low-income  groups  who  are 
least  likely  to  apply  for  occupancy  in  the 
project  Marketing  should  not  totally  rely  on 
"word  of  mouth"  advertising.  Appropriate 
social  agencies  and  networks  should  be 
contacted  to  assist  in  reaching  elderly  (senior 
citizens),  persons  with  handicaps,  etc. 

a  Advertising. 

(1)  Frequency.  The  borrower  should 
advertise  availability  of  housing  units  in 
advance  of  their  availability  to  allow  time  to 
receive  and  process  applications,  determine 
eligibility,  and  arrange  for  move-in  of  tenants 


or  members  in  a  smooth  flow  of  project 
operation.  Advertising  by  newsprint  or 
electronic  media  should  occur  at  least 
annually  to  promote  project  visibility,  even  if 
there  is  an  adequate  waiting  list. 

(2)  Posters,  brochures,  etc.  Any  radio,  TV, 
or  newspaper  advertisement,  pamphlets,  or 
brochures  used  must  identify  the  project’s 
handicap  accessibility  and  contain  the 
appropriate  foir  housing  logotype  or  the 
equal  housing  opportunity  slogan.  A  copy  of 
this  proposed  material  Is  to  be  submitted 
along  with  the  HUD  Form  935.2  for  approval. 
The  nondiscrimination  poster  entitled  "And 
Justice  For  All,”  the  "Fair  Housing”  poster 
and  the  tenant  grievance  and  appeals 
procedure  must  be  displayed  in  the  rental 
office.  If  the  rental  office  is  not  on  site,  the 
items  must  be  displayed  in  a  common 
conspicuous  place  on  the  site. 

b  Signage. 

(1)  Permanent  project  sign.  A  permanent 
sign  identifying  the  project  is  required  for  all 
MFH  projects  approved  on  or  after  September 
13, 1977.  To  meet  minimum  requirements  for 
an  existing  or  new  project,  the  sign,  subject 
to  state  or  local  code: 

(i)  Must  be  located  at  the  primary  site 
entrance  and  be  readable  and  recognizable 
from  the  roadside. 

(ii)  Must  be  located  near  the  site  manager’s 
(or  contact  person’s)  office  when  the  project 
has  multiple  sites.  Portable  signs  will  be 
placed  where  vacancies  exist  at  other  site 
locations  of  a  "scattered”  project. 

(iii)  May  be  of  any  shape. 

(iv)  For  projects  of  8  or  more  units,  must 
have  not  less  than  16  square  feet  of  area. 
Smaller  projects  may  have  smaller  signs. 

(v)  Including  its  supports,  must  be  made  of 
duraole  material. 

(vi)  Must  include  the  project  name. 

(vii)  Must  show  rental  contact  information 
Including  but  not  limited  to  the  project’s 
office  location  and  a  telephone  number 
where  applicant  inquiries  may  be  made. 

(viii)  Must  show  the  equal  housing 
opporhmity  logotype  (house  symbol  and 
slogan)  as  showm  in  exhibit  B-11  of  this 
subpart,  OR  the  slogan  "Equal  Housing 
Opportunity”  OR  the  statement  ”We  are 
pledge  to  the  letter  and  spirit  of  U.S.  policy 
for  the  achievement  of  equal  housing 
opportimity  throughout  the  nation.  We 
encourage  and  support  an  affirmative 
advertising  and  marketing  program  in  which 
there  are  no  barriers  to  obtaining  housing 
because  of  race,  color,  religion,  sex, 
handicap,  familial  status,  or  national  origin.” 
The  logotype  and/or  slogan  must  be 
permanently  affixed,  clearly  visible  and 
should  be  at  least  equal  to  approximately  3 
to  5  percent  of  the  sign  area. 

(ix)  May  display  the  FmHA  logotype  as 
shown  in  exhibit  B-12  of  this  subpart. 

(2)  Handicap  accessibility  signs. 

(i)  Parking  spaces.  Accessible  parking 
spaces  shall  be  designated  as  reserved  for  the 
disabled  by  a  sign  showing  the  international 
symbol  of  accessibility  (see  exhibit  B-13  of 
this  subpart).  The  sign  should  be  mounted  on 
a  post  at  a  height  readily  visible  from  an 
occupied  vehicle.  In  snow  areas,  the  sign 
needs  to  be  visible  above  piled  snow. 

(ii)  Handicap  accessibility  route.  When  the 
continuous  unobstructed  ingress/egress 


handicap  accessibility  route  to  a  primary 
building  entrance  is  other  than  the  usual  or 
obvious  route,  the  alternate  route  for 
handicap  accessibility  shall  be  clearly 
marked  with  handicap  symbols  and 
directional  signs  to  aid  a  handicapped 
person’s  ingress/egress  to  the  building, 
through  an  accessible  entrance,  and  to 
accessible  common  use  and  public  and  living 
areas. 

c  Community  contact.  Corrununity  leaders 
and  special  interest  groups  such  as 
corrununity,  public  interest,  religious 
organizations,  and  organizations  for  the 
handicapped  should  be  contacted  in  small 
communities  without  formal  communication 
media  aimed  at  the  group  or  groups  least 
likely  to  apply  for  available  housing. 
Community  contacts  should  also  be  used  in 
reaching  specific  elements  of  the  corrununity 
such  as  the  elderly  or  particular  ethnic 
groups  determined  least  likely  to  apply  for 
the  available  housing. 

d  Rental  staff.  All  staff  persons 
responsible  for  renting  the  units  must  have 
had  training  provided  on  Federal,  State,  and 
local  fair  housing  laws  and  regulations  and 
in  the  requirements  of  fair  housing  marketing 
and  in  those  actions  necessary  to  carry  out 
the  marketing  plan.  Copies  of  instructions  to 
the  staff  regarding  fair  housing  must  be 
attached  to  the  AFHM  plan  according  to  the 
instructions  for  part  7  of  HUD  Form  935.2. 

3  Marketing  records.  The  borrower  will  be 
required  to  develop  and  maintain  a  system  to 
provide  data  to  indicate  to  what  extent  the 
borrower  is  carrying  out  the  objective  of  the 
AFHM  plan. 

D  Tenant  eligibility  and  occupancy 
guidelines.  The  rental  agent  of  the  project 
must  be  knowledgeable  about  the  FmHA 
tenant  eligibility  and  occupancy 
requirements  as  they  relate  to  a  particular 
project.  FmHA  loans  require  occupancy  of 
the  unit  by  eligible  tenants.  Except  for 
migrant  farmworker  tenants  in  LH  projects, 
tenant/applicants  must  occupy  the  housing 
unit  they  qtialify  for  as  their  p>ermanent 
residence  on  the  provision  they  do/will  not 
maintain  a  separate  subsidized  rental  unit  in 
a  different  location. 

1  Eligible  tenants.  The  following  tenant 
eligibility  criteria  will  apply  where 
appropriate,  unless  otherwise  authorized 
such  as  in  the  case  of  LH  as  described  in 
subpart  D  of  part  1944  of  this  chapter. 

a  To  determine  eligibility  for  occupancy, 
the  applicant’s  eligibility  income  must  be  as 
defined  in  paragraph  II  and  include  income 
from  net  fapiily  assets  as  defined  in 
paragraph  II  of  this  exhibit. 

b  The  adjusted  annual  income  must  meet 
the  definition  of  very  low-,  low-  or  moderate- 
income  as  defined  in  paragraph  II  of  this 
exhibit  as  required  for  that  specific  project 
for  applicant  selection,  tenant  contribution, 
and  continued  occupancy. 

c  To  determine  eligibility  for  continued 
occupancy,  the  tenant’s  adjusted  annual 
income  must  be  determined  at  least  once 
every  12  months.  When  the  tenant’s  adjusted 
annual  income  exceeds  the  moderate-income 
limit  established  for  the  area  in  which  the 
project  is  located,  the  tenant  is  no  longer 
eligible  and  will  be  required  to  vacate  the 
project  according  to  the  terms  of  the  lease 
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and  paragraph  VI D  6  of  this  exhibit. 
Continu^  occupancy  by  cooperative 
members  will  not  be  affected  by  this  income 
criteria.  Cooperative  members,  after  initial 
certification  of  income  eligibility,  may 
remain  members  regardless  of  income. 

d  In  RRH  projects  operating  on  a  Plan  I 
basis,  tenants  will: 

(1)  Be  a  very  low-,  low-,  or  moderate- 
income  person  who  is  elderly,  or  has 
handicaps,  or  disabilities,  or 

(2)  Be  a  very  low  or  low-income 
nonelderly,  nondisabled,  or  nonhandicapped 
person. 

e  In  RRH  projects  operating  on  a 
nonprofit  or  limited  profit  Plan  II  basis, 
tenants  will  be  a  very  low-,  low-,  or 
moderate-income  person  regardless  of  age, 
disability,  or  handicapping  condition. 

f  In  RRH  projects  operating  on  a  full- 
profit  basis,  tenants  will: 

(1)  Be  a  person  of  any  income  who  is 
elderly,  or  has  handicaps,  or  disabilities,  or 

(2)  Be  a  very  low-,  low-,  or  moderate- 
income  nonelderly,  nondisabled,  or 
nonhandicapped  person. 

g  In  LH  project  designed  and  operated 
either  for  year-round  or  seasonal  occupancy, 
eligibility  is  established  in  subpart  D  of  part 
1944  of  this  chapter. 

h  Occupancy  in  RRH  project  units 
designated  by  FmHA  as: 

(1)  Family  housing  may  be  occupied  by 
any  combination  of  elderly,  disabled,  or 
handicapped,  and/or  nonelderly, 
nondisabled,  or  nonhandicapped  tenants 
including  those  tenants  with  familial  status. 
Marketing  priorities  for  this  category  should 
not  exclude  one  group  over  another. 

(2)  Elderly  housing  must  be  occupied  by 
tenants  who  are  elderly,  disabled,  and/or 
handicapped  but  not  at  the  exclusion  of 
children  if  they  are  members  of  the  "elderly” 
household,  nor  shall  it  be  restricted 
exclusively  for  use  by  tenants  who  are 
disabled  and/or  handicapped. 

(3)  Housing  which  consists  of  specific 
units  in  a  project  designated  as  family 
housing  and  other  units  designated  as  elderly 
housing  imits  should  be  governed  by 
paragraphs  VI D 1  h  (1)  and  (2)  of  this 
exhibit. 

(4)  Congregate  housing  and  group  homes 
shall  be  occupied  by  persons  described  in  the 
definitions  for  congregate  housing  and  group 
home,  respectively  in  paragraph  II  of  this 
exhibit. 

i  Tenant  of  member  independence. 

(1)  RRH,  RCH,  and  LH  housing.  It  shall  be 
a  tenant’s  or  member’s  responsibility  to 
determine  the  ability  to  meet  the  legitimate 
and  uniformly  applied  requirements  of 
tenancy,  thus  assuming  risk  and 
responsibility  of  living  within  and  upon  the 
project  premises.  It  shall  be  the  owner’s  or 
representative’s  responsibility  to  respond  to 
requests  for  what  reasonable 
accommodations  the  tenant  or  member  may 
need,  otherwise  the  owner  or  its 
representative  MAY  NOT  under  possible 
penalty  prescribed  by  Pub.  Law  No.  100-430, 
102  stat.  1619  (1988)  codified  at  42  U.S.C. 
3601  et  seq: 

(i)  Judge  whether  individuals  with 
handicap  or  disability  are  capable  of 
independent  living. 


(ii)  Require  a  physical  examination  as  a 
condition  for  tenant  or  member  selection. 

(iii)  Impose  conditional  leases  requiring 
individuals  with  handicaps  or  disabilities  to 
participate  in  supportive  services. 

(2)  Congregate  and  group  home  housing 
and  housing  with  handicap  unit(s).  Because 
the  purpose  of  such  housing  is  to  provide 
spe^c  supportive  services  to  incfividuals,  it 
is  permissible  for  the  owner  or  its 
representative  to  inquire  only  to  the  extent 
necessary  in  the  case  of  congregate  housing 
whether  the  project  offers  the  services 
wanted  by  the  individual  and  in  the  case  of 
group  home  housing,  whether  the  individual 
has  a  handicap  or  disability  that  would 
qualify  the  individual  to  occupy,  or  continue 
to  occupy  the  housing. 

(3)  Legal  capacity.  Tenants  or  members  in 
FmHA  financed  Kffn  projects  must  possess 
the  legal  capacity  to  enter  into  a  lease 
agreement,  except  where  a  legal  guardian  (an 
individual)  may  sign  when  the  tenant  or 
member  is  otherwise  eligible  and  is  a  tenant 
residing  in  a  group  housing  project. 

j  For  LH  projects  and  units  La  RRH 
projects  specifi(^ly  designed  and  designated 
for  the  elderly,  disabled,  and/or  handicapped 
as  defined  by  FmHA,  occupancy  is  limited 
solely  to  those  meeting  the  eligibility 
requirements  for  the  specific  type  of  project 
(i.e.,  domestic  farm  latorers,  elderly, 
disabled,  and/or  handicapped).  Eligible 
occupants  in  these  projects  may  also  include 
other  persons  who  are  usually  household 
members  of  the  families  of  the  domestic  farm 
laborer,  or  persons  who  are  elderly,  or  have 
disabilities,  or  handicaps.  Resident  assistants 
or  chore  workers  will  not  be  considered 
members  of  the  tenant’s  household. 

k  A  student  or  other  seemingly  temporary 
resident  of  the  community  who  is  otherwise 
eligible  and  seeks  occupancy  in  an  RRH  or 
RC^  project  may  be  considered  an  eligible 
tenant  when  all  of  the  following  conditions 
are  met: 

(1)  Is  either  of  legal  age  in  accordance 
with  applicable  State  law  or  is  otherwise 
legally  able  to  enter  into  a  binding  contract 
under  State  law. 

(2)  The  person  seeking  occupancy  has 
established  a  household  separate  and  distinct 
from  the  person’s  parents  or  legal  guardians. 

(3)  The  persons  seeking  occupancy  is  no 
longer  claimed  as  a  dependent  by  the 
person’s  parents  or  legal  guardians  pursuant 
to  Internal  Revenue  ^rvice  regulations,  and 
evidence  is  provided  to  this  effect. 

(4)  The  person  seeking  occupancy  signs  a 
written  statement  indicating  whether  or  not 
the  person’s  parents,  legal  guardians,  or 
others  provide  any  financial  assistance  and 
such  financial  assistance  is  considered  as 
part  of  current  annual  income  and  is  verified 
in  writing  by  the  borrower. 

1  A  domestic  farm  laborer  may  continue 
occupancy  of  an  LH  project  after  retirement 
(having  reached  age  55)  or  after  becoming 
disabl^  [(determined  to  have  an  impairment 
which  is  expected  to  be  of  long-continued 
and  indefinite  duration  and  substantially 
impedes  the  person’s  ability  to  earn  a 
livelihood  from  farm  labor  (as  certified  by  a 
licensed  physician)]. 

m  A  tenant  who  does  imt  personally 
reside  in  a  rental  unit  for  a  period  exceeding 


60  consecutive  days,  for  reasons  other  than 
health  or  emergency,  is  considered  ineligible 
for  subsidy  and  shall  be  reqtiired  to  pay  note 
rate  rent  in  Plan  II  projects  or  125  percent  of 
rent  in  Plan  I  proje^  for  the  period  of 
absence  exceeding  60  consecutive  days. 

(1)  If  the  tenant  continues  to  be  alMent 
from  the  unit,  the  borrower  must  notify  the 
tenant  by  certified  mail  at  least  30  days  prior 
to  the  end  of  the  leasing  period,  to  occupy 
the  living  unit  by  the  end  of  the  lease  period 
or  the  borrower  will  start  termination 
proceedings. 

(2)  In  ffiose  cases  where  the  tenant’s  lease 
does  not  contain  the  lease  clause  in 
paragraph  Vni  B  4  c  of  this  exhibit,  the  tenant 
will  be  advised  that  the  lease  will  not  be 
renewed,  unless  replaced  with  a  lease 
meeting  current  requirements. 

2  Occupancy  policy  and  guidelines. 

a  Objective.  The  objective  of  the 
occupancy  policy  and  guidelines  in  FMHA 
financed  projects  is  to  achieve  utilization  of 
subsidized  space  without  overcrowding  or 
providing  more  space  than  is  needed  by  the 
number  of  people  in  the  household. 

b  Policy. 

(1)  FmHA  does  not  specify  the  number  of 
persons  who  may  live  in  MFH  housing  units 
of  various  sizes. 

(2)  'The  borrower  must  set  reasonable 
occupancy  standards  which  will  assist  as 
many  people  as  possible  without 
overcrowding  the  unit  or  the  project  and 
which  will  minimize  vacancies. 

(3)  In  setting  the  occupancy  standards, 
the  borrower  must  comply  with  all 
reasonable  State  and  lo^  health  and  safety 
restrictions  regarding  the  maximum  number 
of  occupants  permitted  to  occupy  a  dwelling. 
In  the  absence  of  State  or  local  health  safety 
restrictions,  overcrowding  shall  occur  when 
the  TOTAL  occupancy  level  in  a  housing 
tmit  exceeds  2  people  per  habitable  sleeping 
room,  except  that  an  additional  person(s) 
may  be  allowed  when  a  habitable  sleeping 
room  provides  at  least  50  square  feet  per 
person.  A  habitable  sleeping  room  shall  not 
include  a  kitchen,  bathrmm,  hallway,  or 
dining  area. 

(4)  In  placing  families  on  waiting  lists  and 
in  assigning  families  to  MFH  housing,  a 
borrower  should  allow  families  to  choose 
whether  to  opt  for  larger  or  smaller  units  to 
permit  families  to  occupy  units  of  sufficient 
size,  so  that  persons  of  opposite  sex  (other 
than  spouses)  or  persons  of  same  sex,  persons 
of  different  or  same  generation,  and  unrelated 
or  related  adults  may  have  separate  bedrooms 
according  to  the  particular  needs  of  the 
family. 

(5)  Borrowers  may  have  different  standards 
for  different  projects  but  such  standards  must 
not  result  in  or  perpetuate  patterns  of 
occupancy  which  would  be  inconsistent  with 
title  VI  of  the  Civil  Rights  Act  of  1964  or  the 
Fair  Housing  Act. 

(6)  For  the  purpose  of  determining  unit 
size,  borrowers  need  to  include,  as  members 
of  the  household: 

(i)  All  full-time  members  of  the  household. 

(ii)  Dependent  minors  who  are  away  at 
school  but  live  with  the  family  during  school 
recesses. 

(iii)  Dependent  minors  who  are  subject  to 
a  joint  custody  agreement  but  live  in  ^e  unit 
at  least  50  percent  of  the  time. 


Federal  Register  /  Vol.  58,  No.  145  /  Friday,  July  30,  1993  /  Rules  and  Regulations 


(iv)  An  unborn  child  or  •  diild  in  the 
prooen  of  being  adopted  by  or  granted 
awtody  of  an  idult 

(v)  A  foster  diild  residing  in  the  unit,  or 
a  household  child  temporarily  residing 
elsewhere  in  foster  care. 

(vi)  A  live>in  attendant 

(7)  Borrowers  dndl  not  provide  bedroom 
space  for  others  who  are  not  members  of  the 
household  such  as  adult  children  on  active 
miliUoy  du^,  pennanently  institutionalized 
family  menmm,  or  visitors. 

c  Guidelines.  These  guidelines  are 
designed  to  assist  the  bonower  in 
implementii^  the  occupancy  policy  into 
workable  occupancy  standards.  The  project 
occupancy  standard  should  be  available  for 
review  by  applicant,  tenant  member,  and 
project  representative  upon  request. 

(1)  In  setting  objective  occupancy 
standards,  die  bonower  should  set  the 
standards  to  permit  the  tenant  to  select  the 
unit  size  they  deem  appropriate  to  their 
needs  insofar  as  overcrowding  by  the 
household  does  not  happen  and 
underutilization  of  die  unit  does  not  occur. 
The  occupancy  standard  selected  should 
attempt  to  reflect  ideal  ranges  of  occupaat 
density.  In  developing  an  ideal  occupancy 
standt^,  it  should  be  based  so  that: 

(1)  No  more  than  two  perscms  should  be 
required  to  occupy  a  bedroom. 

(ii)  Persons  of  different  geneiadons. 
persons  of  the  opposite  sex  (other  than 
spouses),  and  unrelated  adults  should  not  be 
required  to  share  a  bedroom. 

(iii)  Children  of  the  same  sex  may  share  a 
bedroom. 

(iv)  Children,  with  the  possible  exception 
of  infimts.  should  not  be  required  to  share  a 
bedroom  with  persona  of  diSBrent 
generations,  induding  their  parents. 

(2)  These  guidelines  should  result  in  the 
following  id^  range  of  persons  per  bousing 
unit: 


For  example,  if  the  borrower  adopts  these 
standards.  houMholds  with  three  people 
generally  should  be  accomodated  in  a  two 
bedroom  unit  and  should  not  receive 
apartments  with  more  tlun  three  bedrooms. 
Nor  should  such  households  be  required  to 
live  in  apartments  with  fewer  than  two 
bedrooms.  A  household  of  three  piersons 
could  be  permitted  to  live  in  an  apartment 
with  fewer  than  two  bedrooms  if  the 
household  so  chooses,  unless  it  would 
constitute  overcrowdiiig  OR  there  is  a  state 
or  local  occupancy  law  forbidding  occupancy 
of  the  unit  by  three  or  mote  persons. 

(3)  It  because  (tf  a  physic^  or  mental 
han^cap  of  a  household  member  or  a  person 
assodat^  with  that  household,  a  family  may 
need  a  unit  that  is  larger  than  t^  unit  size 
suggested  by  the  guidelines  in  paragraph  VI 


D  2  c  (2)  of  this  exhibit,  it  may  be  an 
unlawftil  failure  to  malu  reasonable 
accommodation  to  deny  such  a  family  the 
opportunity  to  apply  for  and  obtain  nidi  a 
unit 

d  These  occupancy  guidelines  may  serve 
also  as  general  guidelines  for  migrant  and  on- 
farm  LH.  Projects  developed  in  compliance 
with  local  anid/or  state  design  requirements 
will  determine  the  appropitete  occupancy 
standards  fcM'  migrant  LH.  In  dormitory  type 
LH  bousing,  there  must  be  at  least  400  cubic 
feet  of  habitable  sleeping-area  for  each 
person. 

e  When  there  are  no  units  of  appropriate 
size  available  in  the  project: 

(1)  The  tenant  may  be  admitted  and/or 
remain,  provided  the  unit  is  not  overcrowded 
or  underutilized. 

(2)  The  tenant  may  receive  available  rental 
subsidy  if  otherwise  qualified  by  income. 

f  When  an  occupied  unit  beromes 
overcrowded  or  underutilized  and  there  is  a 
waiting  list  for  the  size  unit  occupied: 

(1)  The  tenant  must  move  to  another  unit 
in  the  project  of  adequate  size  and 
accommo^tion  when  it  becomes  available.  If 
the  tenant  then  refuses  to  move  to  the 
available  unit,  or  if  none  is  available. 

(2)  Vacate  the  project  within  a  reasonable 
time  period  established  by  the  borrower  as 
specified  in  the  lease  or  by  the  end  of  the 
lease  period,  whichever  is  later. 

g  To  avoid  prolonged  vacancy  and  loss  of 
revenue,  management  may  permit  temporary 
occupancy  of  specially  designed 
handicapped  accessible  units  by  households 
not  needing  such  specially  designed  features, 
under  the  following  conditions: 

(1)  No  household  needing  the  specially 
designed  features  of  a  hancticapp^ 
accessible  unit  is  available  to  occupy  the  unit 
and  management  has  made  a  diligent  effort 
to  reach  tenants  who  qualify  for  &e  specially 
designed  unit; 

(2)  The  tenant  agrees  to  transfer  to  an 
appropriate  unit  if  and  when  it  becomes 
available  in  the  project  once  an  applicant 
with  handicaps  needing  the  feature  of  a 
handicapped  accessible  unit  is  on  the  waiting 
list  and  ready  to  move  in; 

(3)  The  responsibility  to  pay  all  costs 
associated  with  the  subsequent  move  to  the 
appropriate  unit  shall  be  mutually 
determined  between  the  owner  and  the 
tenant.  The  owner’s  share  of  cost,  if  any,  may 
be  a  project  expense;  and 

(4)  The  appropriate  lease  clause  in 
paragraph  VIII C  of  this  exhibit  is 
inctxporated  in  the  tenant’s  lease. 

h  Borrowers  with  RRH  projects 
specifically  built  and  designated  for  the 
elderly  prior  to  October  27, 1980,  with  only 
a  few  or  no  one-bedroom  units,  may  permit 
occupancy  of  two-bedroom  units  by  single 
eligible  tenants  if  this  provision  is  included 
in  the  project  occupancy  policy.  The 
occupancy  policy  should  reflect  the  needs  of 
the  local  market  area.  This  eligibility 
determination  made  by  management  must  be 
included  in  the  tenant’s  lease  and  will  entitle 
such  tenant  to  all  benefits  without  need  for 
further  FmHA  approval. 

i  When  a  unit  cannot  be  rented  under  the 
provisions  in  paragraph  VI D  2  g  and  h  of  this 
exhibit,  the  Servicing  Official  may  authorize 


an  exception  according  to  paragraph  VI D  7 
of  this  exhibit. 

j  A  tenant  who  was  determined  eligible 
and  allowed  to  occupy  under  regulations  in 
effect  prior  to  October  1, 1986,  who  does  not 
meet  eligibility  requirements  regarding 
income  or  occupancy  policy  as  prescribed  in 
these  regulations  may  m  permitted 
continued  occupancy  in  ^e  same  unit  for  the 
duration  of  their  residency.  This  provision 
specifically  refers  to: 

(1)  Elderly  tenants  of  any  incxmie  level  who 
have  occupied  their  unit,  since  before 
October  27. 1980. 

(2)  Tenants  who  were  determined  eligible 
before  October  27, 1980,  but  did  not  meet 
income  and  occupancy  requirements  on  that 
date.  Examples  are: 

(i)  Individual  tenants  occupying  a  unit 
with  separate  tenant  certifications  whose 
combined  income  on  October  27. 1980, 
would  disqualify  joint  tenancy. 

(ii)  Tenant  households  whose  composition 
did  not  meet  the  occupancy  guidelines  in 
paragraph  VI D  2  c  (2)  of  this  exhibit. 

(3)  Tenants  who  became  income  ineligible 
due  to  changes  of  income  and  shelter  cost 
determination  on  October  1, 1986.  This 
provision  did  not  apply  to  normal  increase  of 
household  income  which  may  have  made 
them  ineligible  before  October  1, 1986. 

k  For  each  RRH  project  specifically 
designated  for  the  elderly,  the  borrower  or 
management  may  not  prohibit,  prevent, 
restrict,  or  discriminate  against  any  tenant  for 
continued  occupancy  or  applicant  for 
occupancy  who  owns  or  will  keep  a  pet  in 
their  apartment  unit  unless  the  approved 
project  pet  rules  are  violated. 

1  Nothing  in  this  subpart  requires  that  an 
apartment  unit  be  made  available  to  any 
individual  whose  tenancy  would  constitute  a 
direct  threat  to  the  health  and  safety  of  other 
individuals  or  whose  tenancy  would  result  in 
substantial  physical  damage  to  the  property 
of  others.  Except,  when  such  threat  can  be 
removed  by  applying  a  reasonable 
accommodation. 

3  Reasonable  accommodations. 
a  The  Fair  Housing  Amendment  Act  of 
1988  requires  persons  to  make  reasonable 
accommodations  in  rules,  policies,  practices, 
or  services,  when  such  accommodations 
would  afford  a  handicapped  or  disabled 
person  equal  opportunity  to  occupy  or 
continue  to  occupy  and  enjoy  a  dwelling 
unit,  including  public  and  common  use 
areas.  For  example: 

(1)  It  would  be  imlawful  to  refuse  a  person 
with  a  sight  impairment  with  a  service 
animal  to  live  in  a  dwrelling  unit  when  there 
is  otherwise  a  no-pet  policy  in  the  apartment 
complex. 

(2)  It  would  be  reasonable  accommodation 
to  grant  a  request  by  an  applicant  or  tenant 
with  a  mobility  impairment  to  be  assigned  a 
reserved  parking  space  as  near  to  that 
person’s  dwelling  unit  as  possible,  even 
though  all  other  designated  handicapped 
parking  spaces  are  ab^dy  reserved,  having 
been  assigned  on  a  first-come,  first  served 
basis. 

(3)  It  would  be  reasonable  accommodation 
to  remove  a  gas  cooking  stove  and  install  a 
microwave  oven  when  such  accommodations 
to  a  tenant  or  member  would  remove  a  direct 
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threat  to  the  project,  the  tenant  and  other 
tenants.  Other  examples  are  changing  water 
feucets  to  push  or  electronic  activated  faucets 
and  door  knobs  to  door  handles  for  persons 
with  infmned  hands. 

b  The  Fair  Housing  Amendment  Act 
requires  owners  to  permit,  at  the  expense  of 
a  person  with  handicaps,  reasonable 
modifications  of  an  existing  imit,  occupied  or 
to  be  occupied  by  a  person  with  handicaps, 
if  the  proposed  modifications  may  be 
necessary  to  afford  that  person  full 
enjoyment  of  the  dwelling  unit. 

(1)  The  borrower  may,  where  it  is 
reasonable  to  do  so,  condition  permission  for 
a  modification  on  the  applicant  or  tenant 
agreeing  to  restore  the  interior  of  the 
dwelling  unit  to  the  condition  that  existed 
before  the  modiScations,  reasonable  wear 
and  tear  excepted.  (Note:  It  should  not,  for 
example,  be  necessary  to  remove  blocking 
previously  installed  to  support  bathtub 
handrails  when  restoring  to  “original” 
condition  since  the  blocking  does  not  aR'ect 
future  use.) 

(2)  The  borrower  may  not  increase  the 
customarily  required  security  deposit. 
However,  where  it  is  necessary  to  ensure 
with  reasonable  certainty  that  funds  will  be 
available  to  pay  for  the  restorations  at  the  end 
of  tenancy,  ^e  borrower  may  negotiate  as 
part  of  such  a  restoration  agreement  a 
provision  requiring  that  a  tenant  pay  into  an 
interest  bearing  escrow  account,  over  a 
reasonable  period,  an  amount  of  money  not 
to  exceed  the  cost  of  restoration.  The  interest 
in  any  such  accoimt  shall  accrue  to  the 
tenant’s  benefit. 

4  Other  items  the  borrower  should 
consider  in  determining  eligibility  of 
applicants  for  admission  to  the  project. 

a  Any  criteria  or  documentation  must  be 
applied  uniformly  for  all  applicants  for 
occupancy  for  the  following  items: 

(1)  Verification  of  income  and/or 
employment  according  to  paragraph  VII  of 
this  exhibit.  (Mandatory  in  all  cases.) 

(2)  Credit  reports  to  reflect  the  applicant’s 
past  record  of  meeting  obligations. 

(Optional.) 

(3)  Prior  landlord  references  to  determine 
if  the  tenant  was  responsive  to  meeting  rent 
payment  obligations,  care,  and  maintenance 
of  the  unit.  (Optional.) 

(4)  The  applicant’s  financial  capability  to 
meet  other  basic  living  expenses  and  the 
rental  charge,  taking  into  consideration  any 
subsidy  assistance  that  could  be  made 
available  to  the  tenant.  Where  RA  is  not 
available,  the  borrower  should  inform  any 
very-low  or  low-income  household  that 
would  be  required  but  unable  to  pay  the 
approved  rent,  including  utilities,  that  they 
may  be  eligible  for  a  particular  form  of  rent 
subsidy  described  in  paragraph  IV  of  this 
subpart.  The  borrower  should  indicate  where 
information  about  other  subsidies  can  be 
obtained.  (Optional.) 

(5)  Written  verification  of  an  unborn  child 
by  a  doctor  or  other  qualified  third  party. 
(When  applicable.) 

b  A  borrower  or  manager  should  consider 
mitigating  fectors  when  tenants  or  members 
have  had  or  presently  have  a  period  of 
hardship  beyond  their  control,  when  they 
have  had  disputes  with  creditors,  including 


landlords,  or  when  they  were  having 
difficulty  paying  overburdened  rent  levels. 

5  Surviving  or  remaining  members  of 
eligible  tenant  household. 

a  Surviving  members  of  an  elderly, 
disabled,  and/or  handicapped  tenant’s 
household  may  continue  occupancy  of  the 
unit  after  the  death  of  the  original  tenant, 
even  though  they  may  not  meet  the  definition 
of  an  elderly,  disabled  or  handicapped 
person  stated  in  paragraph  n  of  this  exhibit, 
provided: 

(1)  They  are  eligible  occupants  with 
resp^  to  income  and  were  either  cotenant 
or  member  of  the  household  and  have  legal 
capacity  to  sign  and  assume  the  lease, 

(2)  They  occupied  the  unit  with  the 
original  tenant  at  the  time  that  the  original 
tenant  died,  and 

(3)  A  siuviving  nonelderly  cotenant  or 
comember  shall  not  qualify  for  the  elderly 
family  adjustments  to  income. 

b  Siuviving  members  of  a  domestic  farm 
laborer’s  household  may  continue  to  occupy 
when  they  meet  the  definition  of  a  domestic 
farm  laborer  as  defined  in  paragraph  II  of  this 
exhibit. 

c  Remaining  household  member(s)  of  a 
nonelderly,  nondisabled  and/or 
nonhandicapped  household,  who  is  included 
on  the  current  tenant  certification  may 
continue  to  occupy  the  rental  unit  if  they 
otherwise  independently  meet  tenant 
eligibility  requirements  with  respect  to 
income  and  occupancy  standard  size  and 
sign  a  succeeding  tenant  certification 
establishing  their  own  tenancy. 

d  When  tenants  no  longer  meet  the 
requirements  of  paragraph  VI 0  5  a,  b,  or  c 
of  this  exhibit,  the  provisions  for  formerly 
eligible  tenants  in  paragraph  VI D  6  of  this 
exhibit  shall  apply. 

6  Formerly  eligible  tenants.  Unless 
authorized  by  paragraph  VI D  2  j  of  this 
exhibit,  formerly  eligible  tenants  will  be 
required  to  vacate  their  unit  within  30  days 
(7  days  for  migrant  farm  labor  tenants  with 
week-to-week  lease  agreements)  or  the  end  of 
the  term  of  their  lease  agreement,  whichever 
is  longer.  If,  however,  there  is  not  an  eligible 
applicant  on  the  waiting  list  available  for 
occupancy,  the  formerly  eligible  tenant  may 
remain  until  there  is  an  eligible  tenant  on  the 
waiting  list  available  to  occupy  the  unit;  at 
which  time,  the  requirements  for  notice  to 
vacate  stated  in  paragraph  VI D  6  c  of  this 
exhibit  will  take  effect.  If  vacating  the  unit 
in  the  time  period  described  creates  an 
undue  hardship  on  the  family,  the  Servicing 
Official  may  permit  continu^  occupancy  for 
a  reasonable  period  of  time.  The  following 
"formerly  eligible”  situations  apply  to  this 
paragraph: 

a  Tenants  who  no  longer  meet  FmHA 
income  eligibility  requirements.  (This 
includes  tenants  receiving  RA  or  Section  8 
assistance.) 

b  Tenants  in  LH  projects  who  no  longer 
meet  the  farm  labor  occupation  requirements, 
and  who  are  neither  retired  nor  disabled 
domestic  farm  laborers,  are  considered  to  be 
“formerly  eligible  tenants”  as  long  as  a  need 
for  housing  for  domestic  farm  laborers  exists 
in  the  project’s  farm  market  area. 

c  Tenants  who  no  longer  meet  the 
occupancy  policy  for  the  project.  These 


tenants  must  agree  in  writing  to  move  to  a 
unit  of  appropriate  size  in  the  project  when 
one  becomes  available,  or  when  an 
appropriate  sized  imit  does  not  exist  in  the 
project,  vacate  the  project  at  the  termination 
of  their  lease.  However,  the  tenant  may 
remain  as  an  ineligible  tenant  if  the  unit  is 
not  overcrowded  and  there  are  no  other 
applicants  on  the  waiting  list  for  the  size  of 
unit  presently  occupied. 

7  Servicing  official  authority  to  permit  an 
RRH  or  LH  borrower  to  rent  to  ineligible 
tenants. 

a  The  Servicing  Official  may  authorize 
the  borrower  in  writing,  upon  receiving  the 
borrower’s  written  request  with  the  necessary 
documentation,  to  rent  vacant  units  to 
ineligible  persons  for  temporary  periods  to 
protect  the  financial  interest  of  the 
Government.  Likewise,  this  provision  may 
extend  to  a  cooperative.  This  authority  will 
be  for  the  entire  project  for  periods  not  to 
exceed  one  year.  Within  the  period  of  the 
lease,  the  tenant  may  not  be  required  to  move 
for  initially  documented  Ineligibility.  A  copy 
of  the  authorization  to  rent  to  ineligibles  will 
be  forwarded  to  the  State  Office.  The 
following  determinations  must  be  made  by 
the  authorizing  FmHA  official. 

(1)  There  are  no  eligible  persons  on  a 
waiting  list. 

(2)  The  borrower  provided  evidence  that  a 
diligent  but  unsuccessful  effort  to  rent  any 
vacant  unit(s)  to  an  eligible  tenant  household 
has  been  made.  Such  evidence  may  consist 
of  advertisements  in  appropriate 
publications,  posting  notices  in  several 
public  places,  and  other  places  where 
persons  seeking  rental  housing  would  likely 
make  contact:  holding  open  houses,  making 
appropriate  contacts  with  public  housing 
agencies  and  authorities  (where  they  exist). 
State  and  local  agencies  and  organizations. 
Chamber  of  Conunerce,  and  real  estate 
agencies. 

(3)  The  borrower  will  continue  with 
aggressive  efforts  to  locate  eligible  tenants 
and  submit  to  the  Servicing  Office,  along 
with  Form  FmHA  1944-29,  “Project 
Worksheet  for  Interest  Credit  and  Rental 
Assistance,”  a  report  of  efforts  made.  The 
required  followup  should  be  posted  in  the 
Servicing  Office  on  Form  FmHA  1905-6, 
“Management  System  Card-Multifamily 
Housing.” 

(4)  To  protect  the  security  interest  of  the 
Govenunent,  the  units  may  be  rented  for  no 
more  than  a  year  after  which  the  lease  must 
convert  to  a  monthly  lease.  The  monthly 
lease  must  require  that  the  unit  be  vacated 
when  an  eligible  prospective  tenant  is 
available.  The  ineligible  tenant  will  then  be 
given  30  days  to  vacate. 

(5)  Tenants  residing  in  RRH  units  who  are 
ineligible,  because  their  adjusted  annual 
income  exceeds  the  maximum  for  the  RRH 
project,  will  be  charged  the  FmHA  approved 
note  rate  rental  rate  for  the  size  of  unit 
occupied  in  a  Plan  II  RRH  project.  In  projects 
operated  under  Plan  1,  ineligible  tenants  will 

charged  rental  surcharge  of  25  percent  of 
the  approved  note  rate  rental  rate. 

(6)  Tenants  permitted  to  occupy  but  who 
are  ineligible  for  reasons  other  than  income 
may  benefit  from  RA  and/or  interest  credit. 

(7)  Tenants  residing  in  off-farm  LH  units 
who  are  ineligible  because  their  adjusted 
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annual  income  exceeds  the  maximum  for  the 
area  will  be  charged  the  lesser  of  the  LH 
project’s  note  rate  rent  or  the  prevailing 
market  rent  rate  for  the  proiect  as  determined 
by  subpart  D  of  part  1944  of  this  chapter.  For 
on-fum  tenants,  rent  determination  may  be 
subject  to  local  discretion  with  limitations  as 
set  out  in  subpart  D  of  part  1944  of  this 
chapter.  Excess  rent  shall  be  remitted  to  the 
Agency  for  credit  to  the  Rural  Housing 
Insurance  Fund. 

b  Examples  of  situations  where  the 
Servicing  Clfficial  may  authorize  a  borrower 
to  rent  units  to  ineligible  persons  to  reduce 
chronic  vacancy  are: 

(1)  In  bousing  designated  as  “fomily" 
housing,  permitting  persons  or  households  to 
occupy  who  are  not  eligible  because  they 
have  an  above  normal  income. 

(2)  In  housing  designated  as  "eldariy” 
housing,  permitting  persons  or  households  to 
occupy  that  meet  the  definitional 
requirements  of  qualifying  as  elderly,  but 
who  otherwise  have  an  above  moderate 
income.  This  provision  will  not  permit 
nonelderly  persons  or  households  to  occupy 
housing  for  the  elderly. 

c  When  the  Servicing  Official  determines 
that  a  borrower  may  rent  to  an  ineligible 
tenant,  the  written  authorization  must 
contain  the  appropriate  clauses  which  must 
be  inserted  into  the  ineligible  tenant’s  lease. 

At  a  minimum  it  should  include; 

(1)  The  reason  for  ineligibility. 

(2)  The  term  of  ineligible  occupancy. 

(3)  Any  conditions  imder  whi^  the  tenant 
will  be  required  to  vacate  the  unit  including 
moving  to  an  appropriate  size  unit  when 
warranted  to  comply  with  the  established 
occupancy  standaixis. 

(4)  The  length  of  notice  the  tenant  will  be 
given  to  vacate. 

E  Applicant  inquiries  and  waiting  lists. 

1  When  a  prospective  tenant  or  member 
inquires  (by  telephone,  letter,  or  visit) 
concerning  the  availability  of  a  rental  or 
oooperativa  unit,  the  borrower  or  rental  agent 
will  advise  the  prospective  applicant  of  their 
right  to  file  an  application. 

2  When  a  prospective  tenant  or  member 
files  a  completed  application  for  occupancy 
and  is  determined  eligible,  the  borrower  or 
rental  agent  will  place  the  prospect’s  name 
chronologically  date  and  time  on  the 
appropriate  written  waiting  list.  Exhibit  B-14 
of  this  subpart  contains  a  sample  waiting  list. 
An  application  is  a  written  document(s) 
prescribed  by  the  management  providing 
sufficient  information  for  the  rental  agent  to 
complete  the  steps  necessary  to  determine 
eligibility. 

a  Eligibility  shall  be  governed  by 
paragraph  VI F  of  this  ei^bit 

b  The  actual  determination  of  eligibility 
will  be  conducted  according  to  the 
application  process  describe  in  paragraph 
VI F  of  this  exhibit 

c  Priority  on  the  waiting  list  shall  be 
determined  according  to  paragraph  VI E  3  of 
this  exhibit  Eligibility  for  cooperative 
membership  will  be  determine  in 
accordance  with  subpart  E  to  part  1944  of 
this  chapter. 

3  Separate  waiting  lists  by  categories  and/ 
or  a  master  waiting  list  with  income  levels 
identified  (very  low-,  low-  and  moderate- 


income),  and  categories  or  priorities 
indicate  will  be  maintain^  for  rural  rental, 
cooperative,  and  year-round  occupancy  hum 
labor  housing.  Each  list  must  be  inaintained 
in  chronological  order.  When  there  are 
separate  lists,  they  must  be  cross-referenced 
for  prospective  tenants  who  fit  more  than  one 
category  or  priority.  Separate  lists  may  be 
maintained  for: 

a  Income  levels  (very  low-,  low-, 
moderate-income,  or  ineligible), 
b  Various  size  units, 
c  Units  for  elderly,  disabled,  or 
handicapped  persons,  families,  or  any  other 
combination  as  planned  ftv  the  project 
according  to  the  borrower’s  loan  agreement 
or  resolution  and  management  plan. 

d  Persons  who  require  the  special  design 
features  of  the  handicapped  accessible 
units(s)  in  the  project  such  as  persons 
confined  to  a  wheelchair  or  requiring  other 
auxiliary  apparatus  for  mobility  and/or  life 
support.  Persons  on  this  list  have  priority  for 
these  units. 

e  Holders  of  Letters  of  Priority 
Entitlement  issued  by  FmHA  according  to 
subpart  E  of  part  1965  of  this  chapter  will  be 
given  top  of  the  waiting  list  priority  within 
an  income  group  for  the  category  of  unit  size 
for  which  the  applicant  qualifies.  This  same 
priority  shall  also  extend  to  persons 
displaced  due  to  housing  rendered 
uninhabitable  or  actually  seized  by  legal 
action  (for  other  than  illegal  activities). 

f  In  congregate  housing  projects,  priority 
can  be  given  to  tenants  who  qualify  for  the 
services  provided  by  the  congregate  facility 
insofar  as  there  is  available  capacity  in  the 
facility  to  provide  the  services. 

g  In  LH  projects,  lists  should  be 
maintained  in  accordance  with  the  priorities 
of  occupancy  established  by  $  1944.154  of 
subpart  D  of  part  1944  of  this  chapter. 

h  In  only  those  projects  with  project 
based  Section  8  units,  priority  for  such  units 
will  go  to  applicants  who,  at  their  time  of 
housing  need,  are  involuntarily  displaced,  or 
living  in  substandard  housing,  or  paying 
more  than  50  percent  of  income  fOT  rent. 

i  Tenant  applicants  that  qualify  the 
borrower  for  tax  credit. 

4  For  seasonal  farm  LH  a  waiting  list 
should  be  chronologically  compiled  by  date 
and  time  received  as  in  paragraphs  VI E  2 
and  VI E  3  of  this  exhibit.  These  lists  should 
be  maintained  for  the  season  in  which  the 
project  will  be  operating.  Prospective  tenants 
should  be  advised  that  the  waiting  list  will 
terminate  on  the  closing  date  of  the  project 
in  any  given  season.  Tenant  selection  shall  be 
governed  according  to  paragraph  Vi  H  6  of 
this  exhibit. 

a  Seasonal  LH  management  plans  should 
identify  a  date  when  applications  will  be 
accepted  for  a  new  operating  season  and  a 
waiting  list  compiled 
b  A  process  should  be  specified  in  the 
plan  for  advising  prospective  tenants  of  the 
application  process  and  the  dates  of  project 
operation. 

5  A  waiting  list  must  show  the  racial 
identity  of  the  prospective  tenant.  Rental 
housing  managers  may  determine  how  the 
identification  is  to  be  made  according  to  the 
guidance  found  at  exhibit  B-14  of  this 
subpart,  which  may  include  the  use  of  a  code 
system. 


6  When  prospective  tenants  are  first 
assigned  to  the  waiting  list,  they  will  be 
notified  of  the  category(s)  to  be  assigned  to 
their  application.  Prospective  tenants  may 
inquire  to  determine  the  place  of  their 
application  on  the  waiting  list.  However,  to 
protect  the  privacy  of  all  prospective  tenants, 
the  waiting  list  should  not  be  shown  to  any 
prospective  tenants. 

7  Borrowers  may  establish  a  procedure 
for  purging  the  waiting  list(s)  periodically  of 
prospective  tenants  who  are  no  longer 
interested  in  occupancy.  The  borrower  must 
inform  each  prospective  tenant  of  this 
procedure  and  any  actions  they  must  take  to 
maintain  their  priority  position  on  the 
waiting  list.  When  a  name  is  removed  from 
the  waiting  list  by  the  borrower,  the 
prospective  tenant  must  be  informed  in 
writing  at  their  last  known  address.  The  letter 
must  include  appeal  rights  under  subpart  L 
of  part  1944  of  this  chapter. 

8  Expired  waiting  lists  must  be  kept  on 
file  by  the  borrower  or  management  agent 
until  a  compliance  review  has  been 
conducted  by  FmHA  in  accordance  with 
subpart  E  of  part  1901  of  this  chapter. 

F  Applications,  eligibility  determination 
and  notification  of  eligibility  or  rejection. 

1  Application  status  for  determining 
eligibility.  All  persons  desiring  to  apply  for 
occupancy,  whether  as  the  initial  applicant 
household  or  as  a  person(s)  later  joining  an 
existing  tenant  household,  will  be  provided 
the  opportunity  to  submit  a  complete 
application.  The  borrower  or  rental  agent  will 
provide  prospective  tenants  or  members  with 
a  written  list  of  all  information  required  for 
a  complete  application  and  offer  assistance  in 
completing  the  application  if  needed. 

a  After  the  potential  tenant  or  member 
has  submitted  all  required  forms  and 
information  but  additional  information  is 
required,  the  borrower  or  rental  agent  must 
notify  the  applicant  within  10  days  of  the 
items  need^  to  complete  a  review  of 
eligibility.  The  application  file  will  be 
documented  on  the  action  taken. 

b  When  the  application  is  complete,  and 
occupancy  by  the  applicant  is  expected 
w  ithin  90  days  of  completing  the  application, 
eligibility  will  be  determined,  induing 
verification  of  applicant  information 
performed  according  to  paragraph  VII  of  this 
exhibit;  otherwise,  verification  of  applicant 
information  will  be  initially  satisfi^  upon 
sufficient  review  of  the  information  to 
determine  whether  the  applicant  is  clearly 
eligible  or  not  eligible. 

c  Applicants  determined  eligible  will  be 
added  to  the  waiting  list  according  to 
paragraph  VI E  2  of  this  exhibit,  even  when 
an  operational  project  has  few  or  no 
vacancies,  and  there  are  sufficient  active 
applications  from  households  determined 
eligible  to  fill  expected  vacancies. 

d  Application  fees  are  discouraged,  but 
when  used,  any  fee  charged  to  a  prospective 
tenant  shall  be  limited  to  the  cost  of  actual 
services  incurred  for  obtaining  necessary 
information  associated  with  completing  a 
tenant  certification. 

2  Fair  housing  restrictions  and 
provisions. 

a  It  shall  be  unlawful  for  a  person  to 
make  an  inquiry  to  determine  whether  an 
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applicant  far  a  housing  unit,  or  anyone 
associated  with  that  applicant,  has  a 
handicap  or  disability  or  to  make  inquiry  as 
to  the  natxue  or  severity  of  a  handicap  or 
disability  of  such  a  person.  However, 
b  The  following  inquiries  are  not 
prohibited,  provided  these  inquiries  are 
made  of  all  applicants,  whether  ot  not  they 
have  handicaps  or  disabilities. 

(1)  Inquiry  into  an  applicant’s  ability  to 
meet  the  requirements  of  tenancy  (i.e., 
eligibility,  history  of  meeting  financial 
obligations)  and  without  being  a  direct  threat 
to  the  health  and  safety  of  other  individuals 
or  whose  tenancy  would  result  in  substantial 
physical  damage  to  the  property  of  others. 

(2)  Inquiry  to  determine  whether  an 
applicant  is  qualified  for  a  housing  unit  or 
adjustment  to  income  available  only  to 
persons  with  handicaps  or  disabilities  or  to 
a  persons  with  a  particular  type  of  handicap 
or  disability. 

(3)  Inquiry  to  determine  whether  an 
applicant  for  a  housing  unit  is  qualified  for 
a  priority  available  to  persons  with 
handicaps  or  disabilities  or  to  persons  with 
a  particular  type  of  handicap. 

(4)  Inquiring  whether  an  applicant  for  a 
dwelling  is  a  current  illegal  user  of  a 
controlled  substance  or  has  a  previous 
conviction  of  the  same. 

(5)  Inquiring  whether  an  applicant  has 
been  convicted  of  the  illegal  manufactxue  or 
distribution  of  a  controlled  substance. 

(6)  Inquiring  whether  an  applicant 
answering  positively  to  F  2  b  (4)  or  (5)  of  this 
paragraph  has  successfully  completed  a 
controlled  substance  abuse  recovery  program 
or  is  presently  enrolled  in  such  a  program. 

3  Application  requirements.  At  a 
minimiun  to  be  considered  complete, 
applications  must  include  for  each 
prospective  tenant  household  sufficient 
information,  such  as  the  following,  to 
complete  a  tenant  certification  form: 
a  Name  and  present  address, 
b  Household  income  information,  as 
defined  under  annual  income,  adjusted 
annual  income,  and  net  family  assets  in 
paragraph  D  of  this  exhibit. 

c  Age  and  number  of  household 
members. 

d  Indication  whether  applicant  requests 
either  a  handicap/disability  adjustment  to 
income  or  a  special  handicapped  accessible 
unit  or  both. 

e  Applicant’s  certification  that  the  unit 
applied  for  will  be  the  applicant  household's 
permanent  residence  and  it  does/will  not 
maintain  a  separate  subsidized  rental  unit  in 
a  difierent  location, 
f  Signature  and  date  section, 
g  Race,  national  origin  and  sex 
designation.  This  designation  shall  be  placed 
as  the  last  section  of  the  application  form 
beneath  the  signature  and  elate  section. 

(1)  The  borrower  or  management  agent  will 
request  that  each  prospective  tenant  or 
member  provide  fois  information  on  a 
voluntary  basis  to  enable  monitoring  or 
compliance  with  Federal  laws  prohibiting 
discrimination.  When  the  applicant  does  not 
provide  this  infonnation,  the  rental  agent  or 
board  will  complete  this  item  based  on 
persona]  observation  or  surname. 


(2)  The  following  disclosure  notice  shall 
appear  on  the  tenant  application  form  or  on 
an  amendment  to  the  application: 

’’The  information  re^uding  race,  national 
origin,  and  sex  designation  solicited  on  this 
application  is  requested  in  order  to  assure  the 
Federal  Government,  acting  through  the 
Farmers  Home  Administration,  that  Federal 
Laws  prohibiting  discrimination  against 
tenant  applicants  on  the  basis  of  race,  color, 
national  origin,  religion,  sex,  familial  status, 
age,  and  handle^  are  complied  with.  You 
are  not  required  to  furnish  this  information, 
but  are  encouraged  to  do  so.  This  information 
will  not  be  used  in  evaluating  your 
application  or  to  discriminate  against  you  in 
any  way.  However,  if  you  choose  not  to  _ 
funiish  it.  the  owner  is  required  to  note  the 
race/national  origin  and  sex  of  individual 
applicants  on  the  basis  of  visual  observation 
or  surname.** 

h  The  application  form  shall  contain  the 
fair  housing  logotype  or  slogan  and 
indication  of  han^cap  accessibility  on  the 
first  page  of  the  form. 

i  Retired  or  disabled  domestic  farm  labor 
applicants  must  meet  the  definition 
requirements  of  §  1944.153  of  Subpart  D  of 
Part  1944  of  this  chapter. 

4  Notification  to  applicant.  The  applicant 
who  has  submitted  a  completed  application 
will  be  notified  in  writing  that  he  or  she  has 
been  selected  for  immediate  occupancy, 
placed  on  a  waiting  list,  or  rejected. 

5  Applicants  determined  ineligible.  After 
due  consideration  of  mitigating 
circumstances,  applicants  determined 
ineligible  will  be*  notified  in  writing  of  the 
specific  reasons  for  rejection.  The  letter  will 
include  the  following  statement:  "The  Fair 
Housing  Act  prohibits  discrimination  in  the 
sale,  rental  or  financing  of  housing  on  the 
basis  of  race,  color,  religion,  sex,  handicap, 
familial  status,  or  national  origin.  Federal  law 
also  prohibits  discrimination  on  the  basis  of 
age.  Complaints  of  discrimination  may  be 
forwarded  to  the  Administrator,  FmHA, 
USDA  Washington,  DC  2025Q.”  This 
statement  can  be  placed  on  all  materials  and 
correspondence  done  by  the  borrower, 
owner,  or  management  company. 

a  llie  rejection  letter  must  also  outline 
the  applicant’s  rights  to  appeal  the  rejection 
and  Iw  sent  or  hand-delivered  according  to 
subpart  L  of  part  1944  of  this  chapter  except 
for  those  clearly  not  eligible  for  occupancy 
according  to  FmHA  regulations. 

b  When  the  rejection  is  based  on 
information  from  a  credit  bureau,  the  source 
of  the  credit  bureau  report  must  be  revealed 
to  the  applicant  in  accordance  with  the  Fair 
Credit  Reporting  Act. 

c  Any  applicant  household  may  be 
rejected  due  to: 

(1)  A  history  of  unjustified  and/or  chronic 
nonpayment  of  rent  and/or  financial 
obligations. 

(2)  A  history  of  living  or  housekeeping 
habits  that  would  pose  a  direct  threat  to  the 
health  and  safety  of  other  individuals  or 
whose  tenancy  would  result  in  substantial 
physical  damage  to  the  property  of  others. 

(3)  A  history  of  disturbance  of  neighbors. 

(4)  A  history  of  violations  of  the  terms  of 
previous  rental  agreements,  especially  those 
resulting  in  eviction  from  housing  or 
termination  from  residential  programs. 


d  Rejection  of  applicants  on  a  aibitil^ 
basis  is  prohibited.  Examples  of  such 
arbitrary  rejections  includes  coiuidering  the 
following  factors  in  determining  a  tenant’s 
eligibility: 

(1)  Race,  color,  religion,  sex.  age.  familial 
status,  national  origin,  handicap  (except  in 
those  projects  or  portiems  of  projects 
designated  frir  elderly,  disabled  and/or 
handicapped,  where  occupancy  by 
nonelderly,  nondisabled  or  nonhandicapped 
can  be  pr^ibited). 

(2)  Receipt  of  income  from  public 
assistance. 

(3)  Families  with  children  of  uncertain 
parentage. 

(4)  Participation  in  tenant  organizations. 

(5)  Tenants  or  tenant  family  members 
with  AIDS. 

e  In  the  case  of  LH  projects,  no 
organization  borrower,  other  than  an 
association  of  farmers  of  family  farm 
corporation  or  partnmship,  will  block  lease 
to,  or  otherwise  require  that  an  occupant 
work  on  any  particular  farm  or  for  any 
paiUcular  owner  or  interest  as  a  condition  of 
occupancy  of  the  housing. 

f  Rejected  applications  must  be  kept  on 
file  by  the  borrower  or  management  agent  for 
a  period  of  3  years  or  imtil  a  compliance 
review  has  bran  conducted  by  FmHA  in 
accordance  with  subpart  E  of  part  1901  of 
this  chapter. 

G  Tax  credit  compliance.  The  Tax  Reform 
Act  of  1986  permits  certain  RRH  borrowers 
to  receive  tax  credits  for  low-income  housing 
projects  if  20  percent  or  more  of  the  units  are 
occupied  by  very  low-income  tenants  whose 
armual  gross  income  is  50  percent  or  less  of 
the  area  median  gross  income;  or  40  percent 
or  more  of  the  units  are  occupied  by  tenants 
whose  annual  gross  irmome  is  60  percent  or 
less  of  the  area  median  gross  income. 

1  Eligible  borrowers  with  projects 
qualified  to  receive  tax  credits  will  follow  the 
tenant  selection  criteria  of  paragraph  VI H  of 
this  exhibit  except  that  tenant  selection  may 
be  postponed  until  applicants  for  occupancy 
are  available  whose  occupancy  will  allow 
borrowers  to  meet  their  tax  credit 
requirements. 

2  Borrowers  using  IRS  tax  credits  may 
neither  terminate  a  tenant’s  occupancy  nor 
refuse  to  renew  a  tenant’s  lease  except  frv 
material  noncmnpliance  or  other  good  cause 
as  described  in  paragraph  XIV  of  this  exhibit. 
Tenants  whose  income  increases  after  initial 
occupancy  and  exceeds  IRS  tax  credit 
thresholds,  but  otherwise  still  meet  FmHA 
income  eligibility  thresholds,  remain 
qualified  to  occupy  with  respect  to  income 
eligibility. 

H  Tenant  and  member  selection. 

1  An  eligible  applicant  will  be  selected 
from  a  wraiting  lists(s)  identifying  the 
category  on  basis  of  the  applicant’s  unit  size 
needed,  income  level  (very  low-,  low-, 
moderate-income,  or  ineligible)  or  from  a 
priority  waiting  list  as  described  in 
paragraph  VI E  of  this  exhibit,  when  the 
available  size  unit  meets  the  applicant’s 
need.  The  eligible  applicant  will  further  be 
selected  on  a  first-ccMne,  first-served  basis 
from  the  selected  categmy  or  priority  waiting 
list  in  the  following  o^r. 

a  Very  low-income 
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b  ^x)w-income,  up  to  60  percent  of 
median  income,  (in  "tax  credit"  projects) 
c  Low-income 
d  Moderate-income 
e  Ineligible 

2  When  RA  is  available: 

a  Very  low-income  applicants  eli^ble  for 
RA  have  a  priority  over  dl  other  applicants 
on  each  ty^  of  waiting  list  maintained  by 
the  borrower  in  accordance  with  paragraph 
XI  of  exhibit  E  to  this  subpart. 

b  Low-income  applicants  may  be  selected 
provided  no  very  low-income  applicants 
remain  on  the  waiting  list. 

c  Moderate-income  applicants  may  not  be 
selected  for  occupancy  when  the  number  of 
unassigned  RA  xmits  equals  or  exceeds  the 
numbw  of  vacant  units.  (Borrowers  unable  to 
use  RA  may  consider  requesting  a  transfer  of 
RA  authority  according  to  paragraph  XV  of 
exhibit  E  of  this  subpart). 

3  In  only  those  projects  when  project 
based  section  8  is  available,  the  following 
applicants,  as  described  in  HUD  handbook 
4350.3  (available  at  any  HUD  regional  or  area 
office),  will  have  priority  over  other 
applicants  if  at  the  time  of  their  housing 
ne^s,  they  are: 

a  involuntarily  displaced,  or 
b  living  in  substandard  housing,  or 
c  paying  more  than  50  percent  of  income 
for  rent 

4  Selections  are  to  be  made  from  the 
waiting  list  or  category  maintained  for  the 
partictdar  unit  size  and/or  unit  type  in  which 
a  vacancy  exists.  If  the  applicant  cannot 
accept  the  imit  at  that  time,  the  reason  for  not 
accepting  the  living  unit  will  be  documented 
in  the  project  reco^s  and  confirmed  with  the 
applicant  in  writing.  The  applicant's  name 
will  then  be  removed  from  the  waiting  list 
following  the  notice  procedure  at  paragraph 
VI E  7  of  this  exhibit  unless  the  rental  agent 
determines  that  hardship  exists  for  reasons 
such  as  documented  he^th  problems  or 
project  rent  exceeds  30  percent  of  adjusted 
monthly  income  writhout  RA  in  which  case 
the  applicant’s  name  will  remain  on  the  list 
in  ethnological  order.  An  applicant  whose 
name  has  bwn  removed  from  the  waiting  list 
may  reapply. 

5  When  there  are  no  applicant  names  on 
the  waiting  list  for  the  size  and/or  type  of 
vacant  living  unit,  a  name  may  be  selected 
from  the  waiting  list  of  another  size  and/or 
type  of  living  imit  according  to  the  date  order 
of  the  application  on  the  master  waiting  list. 
The  selected  tenant  will  be  subject  to  the 
provisions  for  ineligible  tenants  found  in 
paragraph  VI D  7  of  this  exhibit  and  the 
provisions  of  paragraph  VI D  2  of  this  exhibit. 

6  In  LH  projects,  paragraphs  VI H 1  and 
2  of  this  exhibit  do  not  apply.  Eligible  LH 
applicants  wrill  be  selected  according  to 
paragraphs  VI H  4  and  5  of  this  exhibit  and 
the  priority  stated  in  §  1944.154  (a)  of  subpart 
D  of  part  1944  of  this  chapter  irrespective  of 
the  availability  of  RA.  However,  when  FmHA 
concurs  with  the  LH  borrower’s 
determination  that  there  is  a  diminished 
need  for  housing  fOT  domestic  farm  laborers 
in  accordance  with  §  1944.154  (b)  of  subpart 
D  of  part  1944  of  this  chapter,  dl  the 
provisions  of  this  paragraph  are  applicable  to 
initial  occupancy  by  applicants  eligible  only 
under  the  RRH  program. 


I  Tenant  or  member  record  file.  A 
separate  file  must  be  maintained  for  each 
tenant  or  member.  Tenants  must  be  allowed 
reasonable  access  to  their  own  file  for  review 
during  regular  project  office  hours.  This  file 
will  include  items  such  as  application,  tenant 
certification  with  attached  income  and 
adjustment(s),  verification  forms  and 
calculations,  lease  or  occupancy  agreement 
and  attachments,  inspection  reports  for 
moving  in  and  moving  out,  correspondence 
and  notices  to  the  tenant  or  member,  and  any 
other  necessary  information.  The  income 
verification,  tenant  and  member  eligibility 
certification  and  recertification  information 
must  be  retained  for  at  least  3  years  while  the 
tenant  or  member  is  living  in  the  unit  and  for 
3  years  after  the  tenant  or  member  has  moved 
out. 

}  Marketing  incentives:  Marketing 
incentives,  as  described  in  the  management 
plan,  may  be  used  anytime  as  a  means  of 
maintaining  occupancy  levels  and  revenue 
needed  to  carry  out  the  objectives  of  the 
housing  and  the  projections  of  the  annual 
project  budget. 

1  When  a  need  is  documented,  marketing 
incentives  will  be  included  in  annual  project 
operations  as  reflected  in  the  project  budget. 
Form  FmHA  1930-7.  The  incentives  will  be 
governed  by  the  guidance  at  paragraph  III  B 

3  c  of  exhibit  F  of  subpart  B  of  Part  1965  of 
this  chapter  (available  at  any  FmHA  office). 

2  FmHA  approval  of  marketing 
incentives. 

a  When  marketing  incentives  will 
enhance  program  objectives  during  a  "soft" 
market  and  FmHA  is  otherwise  not  aware  of 
any  loan  servicing  difficulties  of  major 
concern,  cost  effective  incentives  may  be 
approved  by  the  FmHA  Servicing  Official  as 
part  of  normal  project  budget  approval. 

b  When  major  loan  servicing  difficulties 
exist,  cost  effective  marketing  incentives  may 
be  approved  as  part  of  a  servicing  plan 
according  to  the  provisions  of  exhibit  F  of 
subpart  B  of  part  1965  of  this  chapter 
(available  in  any  FmHA  office). 

Vn  Certification  and  Verification  of  Tenant 
or  Member  Income  and/or  Employment 
Information  and  Corrective  Actions. 

The  borrower/management  agent  shall 
obtain  tenant  or  memlwr  authorization  to 
verify  income  and/or  employment 
Information  needed  to  establish  eligibility 
before  pursuing  verifications.The  Borrower/ 
management  agent  shall  seek  verification  of 
income  and/or  employment  information 
disclosed  from  third  party  sources  without 
further  involvement  of  the  members  of  the 
tenant  household.  'This  borrower/ 
management  agent  shall  seek  to  verify 
employment  for  all  FMH  program  recipients. 
The  borrower/management  agent  shall  also 
seek  to  verify  income  for  all  MFH  program 
recipients,  except  those  residents  of  ill  farm 
borrowers  who  are  living  in  housing 
provided  on  a  nonrental  basis.  The 
applicable  employment  and/or  income 
verifications  must  normally  be  verified  by  the 
borrower  or  management  agent  before  the 
person  is  determined  eligible.  Exceptions 
may  be  made  for  those  unusual  cases 
described  herein.  Information  for  the 
determination  of  eligibility  is  valid  for  not 


more  than  90  da)rs  before  the  effective  date 
of  the  tenant  certification.  Should 
verifications  reveal  discrepancies  from  the 
information  provided,  the  borrower  or 
management  agent  will  seek  prompt 
resolution  using  the  principles  set  out  in  this 
subpart. 

A  Verification  of  income  from 
employment.  Verification  of  income  from 
employment,  authorized  by  the  tenant  or 
member/applicant,  must  be  obtained  from 
the  employer  in  writing  and  filed  in  the 
"Tenant  or  Member  Record  File.”  Form 
FmHA  1910-5,  "Request  for  Verification  of 
Employment,”  or  comparable  form,  will  be 
used  for  this  purpose.  (A  reproducible  copy 
of  Form  FmHA  1910-5  is  available  in  any 
FmHA  office.) 

B  Verification  of  income  from  other 
sources.  Any  income  from  other  than 
employment  (e.g.,  social  security.  Veterans 
Administration,  public  assistance)  must  be 
verified  in  writing  by  the  income  source. 
Verification  of  income  must  be  documented 
and  filed  in  the  "Tenant  or  Member  Record 
File.”  When  it  is  not  immediately  possible  to 
obtain  the  written  verification  from  the 
income  source,  the  income  may  be 
temporarily  verified  by  actually  examining 
the  income  checks,  check  stubs,  or  other 
reliable  data  the  person  possesses  which 
indicates  gross  income. 

C  Verification  of  income  and/or 
employment  for  LH  tenants. 

1  Verification  of  income  from  all  sources. 
Income  verification  is  required  for  domestic 
farm  laborers,  including  migrant  farm¬ 
workers,  except  for  those  farmworkers  where 
their  housing  is  provided  rent  free  on  a  fann 
as  part  of  their  employment  compensation  for 
farm  labor  performed  oh  the  farm  where  they 
live  and  work.  All  domestic  farmworkers, 
where  income  verification  is  required,  must 
have  a  substantial  portion  of  income  ^m 
farm  labor  as  defined  in  §  1944.153  of  subpart 
D  of  part  1944  of  this  chapter.  When  the 
tenants  do  not  have  easily  verifiable  income, 
the  borrower  may  forecast  income  expected 
to  be  received  by  the  tenant  during 
occupancy  for  determining  eligibility  and 
subsidy  assistance. 

2  Farm  labor  employment  verification. 
Farm  labor  employment  verification  is 
required  for  all  domestic  farm  laborers, 
whether  they  are  year-roimd,  seasonal,  or 
migrant  farmworkers,  or  farmworkers  living 
in  rent-free  housing  on  the  farm  where  they 
work.  Such  employment  verification  is  in 
addition  to  tjie  income  verification 
requirements  described  in  paragraph  VII C 1 
of  this  exhibit. 

3  Third  party  verification. 

a  Third  party  verification  of  income  and 
employment,  as  applicable,  is  required 
whenever  it  is  possible  or  available. 

b  When  third  party  verification  of  income 
and  employment  is  not  possible  or  available, 
for  reasons  such  as  refusal  or  lack  of  third 
party  availability  or  cooperation,  the 
borrower  may  “self-certify"  the  formworker 
applicant  using  any  available  doemnents  or 
records  the  applicant  may  have  or 
information  the  applicant  can  provide.  In  the 
absence  of  available  income  and  employment 
documents,  records,  or  information,  the 
borrower  may  forecast  income  as  described 
in  paragraph  VIICl  of  this  exhibit. 
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4  Tenant  record  ftle.  Verifications  of  any 
type  must  be  dociunented  and  filed  in  the 
"Tenant  Record  File"  or  in  the  borrower  loan 
docket,  as  approjMiate. 

D  Sample  of  tenant  or  member  income 
and/or  employment  verification. 

1  The  Servicing  ORice  staff  is  required  to 
make  a  sample  of  tenant  or  member  income 
verifications  and  adjustments  to  income:  in  • 
the  case  of  LH  tenants,  employment 
verifications  for  use  in  evaluating  the 
adequacy  of  such  verifications.  This  will 
normally  be  performed  during  a  scheduled 
supervisory  visit. 

2  The  sample  will  follow  the  process  set 
out  in  exhibit  F-1  of  this  subpart.  The  sample 
can  be  derived  from  information  on  the 
certification  forms  that  will  be  submitted  to 
the  Servicing  Office  in  accordance  with 
paragraph  VII  F  of  this  exhibit  and  may 
include  verification  of  information  from  third 
party  sources.  At  least  six  tenant  households 
will  be  sampled  (or  100  percent  of  all  tenant 
households  for  projects  having  six  or  fewer 
units)  during  any  sampling. 

3  The  sample  should  be  representative  of 
very  low-,  low-,  and  moderate-income 
persons  in  the  project,  including  those 
receiving  subsidy  assistance,  those  paying  in 
excess  of  the  level  cited  in  paragraph  IVA2c 

(1),  (2),  or  (3)  of  this  exhibit  for  the  costs  of 
rent  or  occupancy  charge  and  utilities,  and 
those  paying  the  note  rate  rent. 

4  The  Slicing  Office  staff  will  conduct 
the  sample  (and  document  the  selection 
method)  at  any  time  he/she  may  be 
knowledgeable  of  discrepancies  in  income 
and/or  employment  verifications. 

5  If  the  sample  discloses  discrepancies  of 
amounts  in  excess  of  $40  monthly  or  $480 
annually,  the  Servicing  Officer  will  be 
required  to  notify  the  borrower/management 
agent  to  resolve  the  issues.  Should  resolution 
not  be  satisfactorily  approved,  the  Servicing 
Officer  will  be  requir^  to  investigate  further 
and  report  to  the  State  Director  along  with  a 
recommendation  for  further  action.  Such 
further  actions  may  include  those  authorized 
under  FmHA  Instructions  2012-B  or  1940-M 
(available  in  any  FmHA  office)  or  subpart  N 
of  Part  1951  of  this  chapter. 

E  Use  of  HUD  certification  form  for 
Section  8  or  Section  8  Rental  Certificate  or 
Rental  Voucher  Recipients.  HUD  Form 
50059,  or  another  HUD  form  approved  by 
HUD  f(»  this  purpose,  may  be  used  in  lieu 
of  Form  FmHA  1944-8  for  the  tenants 
receiving  project  based  Section  8  or  tenant 
based  Rental  Certificate  or  Rental  Voucher 
assistance.  However,  the  tenant’s  income 
cannot  exceed  FmHA  limits  for  the  type  of 
housing  project  involved  if  it  has  been 
calculated  according  to  the  formula 
contained  in  Fonn  FmHA  1944-8. 

F  Certifications  and  corrective  actions. 

1  To  be  current,  the  tenant  or  member 
certification  Form  FmHA  1944-8  (or  for 
section  8,  the  appropriate  HUD  form)  must  be 
submitted  in  such  manner  that  it  is  received 
in  the  FmHA  Servicing  Office  by  the  close  of 
business  (COB)  of  the  due  date  as  follows: 

a  Hew  tenant  or  member  move-in 
certification  due  date. 

(1)  Move  in  on  the  2nd  throu^  the  23rd. 
The  certification  is  due  for  receipt  in  the 
Servicing  Office  on  or  before  the  first  of  the 


next  month  for  all  new  tenants  or  members 
piermitted  to  move  in  for  occupancy  from  the 
2nd  through  the  23rd  day  of  a  month  for 
overage  charges  to  be  avoided  (Example:  A 
change  is  reported  on  July  2nd,  the  efiective 
date  is  August  1,  and  the  Servicing  Office 
must  receive  the  certification  by  COB  on 
August  1).  If  the  due  date  foils  on  a  non¬ 
working  day,  overage  will  not  be  charged  if 
the  tenant  certification  is  received  in  foe 
Servicing  Office  on  the  next  working  day. 

(2)  Move  in  from  24th  through  the  1st  of 
next  month.  Ifie  certification  is  due  for 
receipt  in  the  Servicing  Office  on  or  before 
the  tenth  of  the  month  in  which  it  is  effective 
in  order  to  avoid  overage  charges  (Example 
41:  Move-in  is  June  24th,  effective  date  is 
July  1st  and  foe  Servicing  Office  must  receive 
foe  certification  by  COB  July  lOfo.  Example 
#2;  Move-in  is  July  1st,  effective  date  is  July 
1st  and  the  Servicing  Office  must  receive  by 
COB  July  10th).  If  the  due  date  falls  on  a 
noDworking  day,  overage  will  not  be  charged 
if  the  tenant  certification  is  received  in  foe 
Servicing  Office  on  the  next  working  day. 

b  Certification  due  dates  for  renewals. 
Tenant  certifications  represent  foe 
contractual  basis  for  delivery  of  benefits  to 
tenants.  Therefore,  any  certification  being 
renewed  must  be  received  by  Servicing 
Officials  on  or  before  the  effective  date  in 
order  to  avoid  overage  charges.  The  effective 
date  is  the  first  day  of  foe  month  following 
expiration  of  foe  current  certification. 
Certifications  expire  on  the  last  day  of  foe 
month,  12  months  from  foe  effective  date 
(Example:  The  last  certification  was  efiactive 
on  July  1  and  its  ending  period  date  was  12 
months  later  on  June  30,  therefore,  the 
renewed  certification  effective  date  is  July  1). 
If  foe  due  date  falls  on  a  nonworking  day, 
overage  will  not  be  charged  if  the  tenant 
certification  is  received  in  foe  Servicing 
Office  on  foe  next  working  day, 

c  Tenant  reported  changes  and  corrective 
actions.  Changes  to  unexpi^  tenant 
certifications  represent  adjustments  to  foe 
existing  contractual  basis  for  delivery  of 
benefits  to  tenants.  Therefore,  overage  may 
not  lie  invoked  as  a  penalty  for  any  late 
reporting,  since  overage  is  merely  an  offset  to 
arrive  at  the  proper  subsidy  benefits  a  tenant 
is  entitled  to  receive.  Tenants  are  responsible 
for  reporting  any  changes  in  household  gross 
income,  adjustments  to  household  income  or 
changes  in  household  size  (as  set  out  in 
paragraph  VIIF3a  of  this  exhibit)  no  later 
than  30  days  after  the  change  occurred. 
Landlords  must  recertify  tenant  households 
in  accordance  with  foe  provisions  of 
paragraph  VIIF3b  of  this  exhibit.  When 
recertification  is  required,  landlords  must 
promptly  seek  to  verify  employment  and/or 
income  with  third-party  sources  in 
accordance  with  foe  provisions  of  paragraphs 
VII  A,  B.  C.  and  F 10  of  this  exhibit.  Once 
verification  is  obtained  from  third-party 
sources,  landlords  are  expected  to  forward 
such  certifications  to  the  Servicing  Office  in 
accordance  with  foe  timeframes  set  out 
herein. 

(1)  Reporting  2nd  through  23rd.  If  foe 
third-party  verifications  are  received  from  foe 
2nd  through  foe  23rd  day  of  foe  month,  the 
recertification  is  due  for  receipt  in  the 
Servicing  Office  on  or  before  the  first  day  of 


the  next  month.  If  foe  due  date  falls  on  a 
nonworking  day.  it  will  be  considered  on 
time  if  received  in  the  Servicing  Office  on  foe 
next  working  day. 

(2)  Reporting  24th  through  the  1st  of  the 
next  month.  If  foe  third-party  verifications 
are  received  from  the  24fo  tWugh  foe  1st  of 
foe  next  month,  foe  recertification  is  due  for 
receipt  in  foe  Servicing  Office  on  or  before 
the  COB  on  the  tenth  of  the  month.  If  the  due 
date  falls  on  a  nonworking  day,  it  will  be 
considered  on  time  if  received  in  the 
Servicing  Office  on  foe  next  working  day. 

(3)  Effective  date  of  changed  net  tenant 
contribution.  The  effective  date  of  a  tenant’s 
changed  net  tenant  contribution  will  be  foe 
first  day  of  foe  month  following  third-party 
verification  of  changes  or  the  fi^  day  of  foe 
following  month  (generally  30  days  later) 
permitted  according  to  the  tenant  notice 
requirements  of  State  or  local  law. 

(4)  Corrective  actions  on  tenant  problems. 

(i)  Should  foe  tenant  be  found  to  not 
comply  with  the  30-da-y  reporting 
requirements,  the  landlord  may  initiate 
actions  as  set  out  in  foe  lease  and  foe  Agency 
may  initiate  action  to  ensure  appropriate 
corrective  action  is  taken. 

(ii)  If  the  landlmd  chooses  to  pursue 
termination,  foe  landlord  need  not  further 
pursue  recovery  of  any  improper  benefits 
frmn  the  tenant  but  shall  instead  forward  a 
report  on  foe  circumstances  to  foe  Agency  for 
its  consideration  on  whether  to  initiate  an 
appropriate  servicing  action. 

(iii)  If  foe  landlord  chooses  to  permit  the 
continued  occupancy  by  foe  tenant  the 
landlord  must  take  steps  to  pursue  corrective 
actions,  taking  into  consideration  any  rights 
foe  tenant  may  have  under  foe  grievance 
procedures  in  subpart  L  of  part  1944  of  this 
chapter. 

(iv)  In  processing  corrective  actions  where 
existing  certifications  have  not  expired, 
overage  may  not  be  charged  for  failure  to 
report  changes  in  a  timely  manner  and  foe 
note  rate  rent  will  not  be  charged.  Processing 
corrective  actions  will  use  the  corrected 
accurate  information  to  establish  the  proper 
rent  levels,  subsidies,  and  any  overage 
charges  using  foe  same  principles  as  would 
apply  had  the  change  bran  promptly 
processed. 

(v)  Upon  determining  any  resulting 
differences,  the  landlo^  may  initiate  actions 
to  seek  recovery  from  foe  tenant  of  any 
improper  benefits  derived  from  inappropriate 
rent  levels  or  inappropriate  subsidies.  Such 
recovery  efforts  will  imrmally  not  extend 
over  a  3-monfo  period,  but  may  not  ever 
extend  over  a  12-month  period. 

(vi)  The  Servicing  Office  may  be  consulted 
if  guidance  is  need^  on  processing 
corrective  actions  when  payments  are 
affected. 

(vii)  When  appropriate,  foe  Agency  may 

pursue  servicing  initiatives  which  may 
include  seeking  corrective  action  by  the 
landlord  or  using  foe  authorities  set  out  in 
subpart  N  of  part  1951  of  this  chapter  or 
FmHA  Instruction  2012-B  (available  in  any 
FmHA  office).  i 

(5)  Corrective  actions  on  landlord 
problems.  Should  the  landlmd  be  found  to 
not  comply  with  the  above  reporting  dates, 
the  Agency  may  initiate  action  to  enstue  that 
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the  proper  rent  levels  were  assessed,  the 
proper  payments  were  remitted  to  the 
Government,  and  that  any  remittances 
involving  any  improperly  paid  Government 
subsidies  are  recovered  by  the  Government. 
Such  initiations  may  involve  seeking 
corrected  payment  remittances,  or  the  use  of 
authorities  set  out  in  subpart  N  of  part  1951 
of  this  chapter  as  cited  in  paragraph  VII F  1 
c  (4)  of  this  exhibit. 

d  Modifications. 

(1)  Modifications  will  likely  result  from 
changes  to  project  rents  or  utility  allowances 
or  when  the  tenant  household  moves  to  a 
different  unit  within  the  project.  In  such 
cases  the  landlord  may  revise  the  unexpired 
tenant  certification  form  by  notating  the 
changes  in  rents  or  utility  allowances  and 
recomputing  the  net  tenant  contribution 
when  necessary. 

(2)  Unexpired  tenant  certiffcation  forms 
showing  modification(s)  which  do  not  result 
from  changes  in  income  or  adjustments  to 
income  or  change  of  household  size  or 
composition  ne^  not  be  submitted  to  the 
Agency.  Such  modifications  do  not  affect  the 
certification  effective  dates  or  expiration 
dates  of  the  certification  form  being 
modified,  therefore,  the  certification 
expiration  date  will  remain  unchanged  (and 
overage  is  not  applicable).  (Example: 
Gertification  with  a  July,  19xx  effective  date 
is  in  effect  for  a  12-month  period,  and  any 
mid-term  modification  will  not  alter  the  July 
1, 19xx  effective  date). 

(3)  Form  FmHA  1951-29,  "Multiple 
Family  Housing— -Changes  To  Tenant 
Status,"  or  similar  reporting  format,  will  be 
prepared  and  submitted  to  report  the 
modifications,  impact  on  rental  assistance, 
move-outs,  60-day  absences,  and  expired 
tenant  certifications. 

2  When  the  Servicing  Office  does  not 
have  a  certification  in  the  office  as  required 
in  F 1  of  this  paragraph,  the  tenant  or 
member  is  ineligible  for  RA  and  interest 
credit  for  that  month  and  overage  for  the 
month  will  be  charged  to  the  project  account. 
This  does  not  apply  to  modification  of  a 
certification  as  described  in  paragraph  VII  F 
1  d  of  this  exhibit  or  in  a  situation  as 
described  at  paragraph  XIV  A  5  b  (2)  (vi)  of 
this  exhibit. 

a  If  a  formal  eviction  process  has  started, 
the  provisions  of  paragraph  Vll  F  6  d  of  this 
exhibit  will  be  followed. 

b  If  the  late  certification  was  due  to 
noncooperation  by  the  tenant  or  member 
(noncooperation  does  not  include  situations 
beyond  the  control  of  the  tenant  member, 
such  as  delays  by  third-party  sources  in 
completing  income  or  employment 
verifications),  overage  must  be  paid  and  is  a 
project  expense;  however,  the  torrower  or 
management  agent  may  attempt  to  recover 
the  charge  by  billing  the  person  note  rate  rent 
(overage)  for  the  month.  If  the  error  was  due 
to  the  borrower’s  or  management’s  action,  the 
cost  of  overage  will  be  a  project  expense  and 
it  will  not  be  charged  to  the  person. 

c  Overage  charges  due  to  negligent 
management  may  not  be  considered  cause  for 
a  rent  increase.  'The  costs  should  be  deducted 
from  return  on  owner  investment  or  from 
management  agent  fees  and  may  be  cause  for 
requiring  different  management. 


3  Reporting  changes. 

a  Tenant  reporting.  Tenants  must  report 
changes  in  household  income  (gross  income) 
or  adjustments  to  household  income.  In 
addition,  any  change  in  household  size  must 
be  promptly  reported  to  the  landlord. 

Changes  to  household  income  may  result 
from  changes  in  hours  worked,  salary  rates, 
social  security,  pensions,  public  assistance 
payments,  the  sale  of  assets,  interest  income, 
the  amount  of  net  family  assets  exceeding 
$5,000,  imputed  income,  or  other  sources  of 
income.  Changes  in  adjustments  to  income 
may  result  from  changes  in  household 
members  other  than  the  tenant  or  cotenant 
(e.g.,  changes  in  the  number  of  minors, 
disabled,  handicapped  or  full-time  students 
18  or  older),  changes  in  the  tenant  or 
cotenant  (e.g.,  changes  in  the  elderly, 
disabled,  or  handicapped  status),  changes  in 
medical  care  expanses,  and  changes  in  child 
care  expenses. 

b  Landlord  reporting.  Landlords  must 
recertify  tenant  households  whenever 
permanent  changes  to  gross  household 
income  or  permanent  adjustments  to 
household  income  result  in  an  increase  of 
$40  or  more  per  month  or  $480  or  more  per 
year.  Landlords  must  recertify  tenant 
households  whenever  changes  to  permanent 
household  income  or  p)ermanent  adjustments 
to  household  income  result  in  a  decrease  of 
$20  or  more  per  month  or  $240  or  more  per 
year.  If  the  permanent  gross  income  of  a 
tenant  household  does  not  exceed  $20  a 
month  or  $240  annually,  and  the  tenant 
requests  certification,  the  borrower  will 
process  the  recertification.  In  addition, 
landlords  must  recertify  changes  in 
household  size  or  composition. 

4  The  current  certification  form  will  be 
revised  by  correcting  entries  and  being 
initialed  by  the  tenant  or  member  and  the 
owner’s  representative  when  there  are  project 
changes  such  as: 

a  Changed  rental  or  occupancy  rates  and/ 
or  utility  allowances. 

b  Tenant  or  member  relocation  within  the 
project. 

,  c  Addition  or  removal  of  household  RA. 

5  Form  FmHA  1944-8  must  be  processed 
as  follows: 

a  Borrowers  or  their  representatives  may 
sign  Form  FmHA  1944-8  up  to  60  days  prior 
to  the  effective  date. 

b  Borrowers  or  their  representatives 
should  submit  Form  FmHA  1944-8  to  the 
FmHA  Servicing  Office  during  the  30  day 
period  preceding  the  effective  date. 

Borrowers  should  not  delay  submitting 
certifications  until  Form  FmHA  1944-29  is 
submitted.  Borrowers  should  avoid 
submitting  certifications  just  before  or  on  the 
first  day  of  a  month  to  reduce  impact  on  first 
of  month  account  servicing  at  the  Servicing 
Office,  and  to  minimize  late  delivery  and  the 
charge  of  overage. 

c  The  FmHA  Servicing  Office  date  stamps 
each  Form  FmHA  1944-8  when  received, 
reviews  each  form  submitted  and  determines 
that  the  information  is  complete,  and 
correctly  computed  based  on  the  information 
provided  on  the  form  (see  Guide  Letter  1930- 
1  for  use  in  noting  exceptions). 

d  The  FmHA  approved  tenant 
certifications  and  recertifications  have  an 


effective  period  of  12  months.  The  effective 
period  begins  on  the  effective  date  which  is 
always  the  first  day  of  a  month. 

6  Each  tenant  or  member  must  be 
recertified  within  12  months  of  the  previous 
certification.  Tenants  receiving  Section  8 
assistance  will  be  certified  according  to  HUD 
regulations. 

'  a  It  is  the  tenant’s  or  member’s 
responsibility  to  provide  income  information 
and  sign  the  certification  form  as  a  condition 
for  continued  occupancy.  Failure  to  do  so 
will  cause  a  charge  for  overage/surcharge 
during  those  months  such  information  was 
not  provided,  and  it  may  result  in 
termination  of  occupancy. 

b  The  borrower’s  responsibility  is  to: 

(1)  Notify  the  tenant  or  member  that  a 
current  certification  and  income  verification 
is  required  before  the  due  date  and  explain 
the  procedure  necessary  to  accomplish 
recertification.  Normally,  this  initial  written 
notice  will  be  sent  75  to  90  days  prior  to  the 
expiration  date  of  the  current  certification; 
then 

(2)  Obtain  verification  of  income  from 
tenant  or  member  records  and/or  directly 
from  tenant  or  member  employers  and 
process  the  appropriate  tenant  recertification; 
and 

(3)  Submit  the  signed  recertification  to  be 
received  by  the  Servicing  Office  by  the  due 
date  stipulated  in  paragraph  Vll  F  1. 

(c)  The  borrower  must  provide  a  second 
written  notice  to  the  tenant  or  member  30 
days  prior  to  the  due  date  if  they  have  not 
responded.  The  second  notice  must  advise 
the  tenant  or  member  that  without  a  current 
certification,  the  person  will  be  required  to 
pay  note  rate  rent  or  occupancy  charge  (i.e., 
the  person  pays  overage)  as  well  as  maximum 
occupancy  surcharge,  and  that  termination 
proceedings  may  be  started  as  of  the  due  date 
since  an  annual  recertification  is  required  for 
continued  occupancy.  (Note:  In  any  event, 
the  borrower  is  required  to  pay  the  overage 
amount  to  FmHA  according  to  §  1951.506 
(a)(5)(iii)  of  subpart  K  to  part  1951  of  this 
chapter.)  If  the  tenant  or  member  has  RA,  the 
person  must  be  advised  that  without  a 
current  certification,  the  person’s  RA  will  be 
canceled  and  possibly  may  not  be 
immediately  available  for  reinstatement 
should  a  proper  certification  be  provided  at 
a  later  date. 

d  When  a  notice  of  termination  has  been 
served  on  a  tenant  or  member  for  failure  to 
recertify,  the  borrower  must  provide  a  copy 
of  the  termination  notice  to  the  Servicing 
Office  prepared  according  to  paragraph  XIVB 
of  this  exhibit.  If  the  Servicing  Official  does 
not  receive  a  new  certification  on  such 
person(s),  the  Servicing  Official  will  annotate 
the  project  master  list  with  an  E  beside  the 
"Expiration  Date  of  Tenant  Certification”  on 
Form  FmHA  1944-29  for  the  appropriate 
tenant(s)  or  member(s).  The  Servicing  Official 
will  continue  to  authorize  interest  credit  and 
waiver  of  overages  and  occupancy  surcharges 
while  the  termination  is  being  actively 
pursued  until  resolution  of  the  termination. 
The  payment  of  RA  will  be  suspended  during 
the  termination  process.  Upon  conclusion  of 
the  termination  process  the  RA  will  either  be 
reinstated  or  given  to  another  tenant  or 
member. 
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7  The  borrower  must  submit  Form  FmHA 
1944-29  to  the  Servicing  Office  with  each 
payment,  report  of  overage,  or  request  for  RA 
as  required  in  paragraph  XIIIC2f(l)  of  this 
exhibit.  The  calculations  on  Part  II  of  the 
form  must  be  for  tenants  or  members  in 
residence  on  the  first  day  of  the  month 
preceding  the  payment  due  date.  All 
calculations  will  be  made  as  if  the  tenant  or 
member  was  in  residence  for  the  full  month. 
Adjustments  Will  Not  Be  Made  to  the 
Borrower’s  Subsidy,  RA  Request,  Payment,  or 
Overage  Charges  for  Persons  Moving  in  or 
Out  After  the  First  of  the  Month.  (Sm  Guide 
Letter  1930-1  for  any  necessary  Servicing 
Official’s  response  after  review  of  Form 
FmHA  1944-29.) 

8  Paragraph  VIII B  4  b  of  this  exhibit  is 
a  required  lease  or  occupancy  agreement 
provision  requiring  tenants  or  members  to 
notify  the  management  of  any  change  in  gross 
household  income  or  adjustments  to  income, 
or  size  or  composition  of  household.  Upon 
receipt  of  such  notice,  the  borrower  must 
promptly  obtain  a  new  certification  form  and 
income  verification  and  submit  it  to  the 
Servicing  Office  when  there  is  a  permanent 
change  in  size  or  composition  of  the 
household,  or  a  permanent  increase  of  $40  or 
more  per  month  ($480  per  year)  or  a 
permanent  decrease  of  $20  or  more  per 
month  ($240  per  year)  in  gross  household 
income  or  adjustment  to  income. 

9  When  a  borrower/agent  believes  that  an 
applicant/tenant  or  member  certification  or 
income  veriftcation  is  inaccurate,  they  may 
provide  the  information  including  the 
tenant’s  or  member’s  social  security  number 
to  the  Servicing  Office  requesting  a  further 
verification  through  the  appropriate  State 
employment  agency.  The  Servicing  Office 
will  forward  the  request  to  the  State  Director 
for  submission  to  the  State  Agency  that  keeps 
records  on  the  incomes  of  wage  earners.  The 
State  Director  will  develop  a  method  of 
obtaining  the  information  from  the  State 
Agency.  Any  reasonable  cost  for  information 
provided  by  a  State  shall  be  a  project 
expense. 

10  Landlords  may  use  the  following 
emergency  certificationyrecertification 
procedure  in  the  unusual  cases  described 
herein,  but  must  otherwise  meet  the  FmHA 
submission  requirements  stated  in  paragraph 
VII F 1  of  this  exhibit: 

a  When  a  tenant  or  member  applicant 
needs  to  initially  occupy  before  income 
verification  is  complete,  or  when  a  borrower 
has  been  unable  to  initiate  recertification  on 
time,  an  "estimated”  veriftcation  may  be 
performed  and  the  certification  and  the  lease 
or  occupancy  agreement  completed  and 
marked  "subject  to  veriftcation  of  income.” 
Temporary  veriftcation  may  also  be  obtained 
through  contacts  with  individuals  who  may 
be  knowledgeable  of  the  person’s  income. 
When  no  other  verifiable  source  is  available, 
a  written,  dated,  and  signed  statement, 
certifying  that  the  disclosed  annual  gross 
income  of  the  household  is  accurate  to  the 
best  knowledge  of  the  tenant  or  member,  may 
be  accepted.  After  normal  veriftcation  is 
completed,  any  needed  adjustment  in  tenant 
or  member  contribution  can  be  made  and 
recorded  on  the  certification  and  when 
appropriate,  the  lease  or  occupancy 
agreement. 


b  When  a  tenant  or  member  decides  to 
continue  occupancy  after  giving  indication  of 
vacating  the  project  and  insufficient  time 
remains  to  complete  the  veriftcation  of 
income  or  when  an  employer  fails  to  return 
a  veriftcation  of  income  on  time,  the 
procedure  of  F 10  a  of  this  paragraph  may  be 
followed. 

c  When  a  delay  is  caused  by 
circumstances  beyond  the  control  of  the 
tenant  or  landlord,  such  as  when  delays  are 
encountered  in  receiving  veriftcation  of 
income,  employment,  etc.,  frum  third  party 
sources,  the  procedure  of  F 10  a  of  this 
paragraph  may  be  followed. 

G  Mid-month  tenant  or  member 
certification.  The  certification  effective  date 
for  a  tenant  or  member  starting  occupancy  on 
a  day  other  than  the  first  day  of  the  month 
shall  be  the  ftrst  day  of  the  following  month. 
Certiftcation  shall  completed  according  to 
paragraph  VII F  of  this  exhibit 

H  Resolution  of  suspected  inaccurate 
information.  Should  forms,  interviews,  unit 
inspections,  complaints,  or  other  information 
bring  into  question  the  accuracy  or 
reasonableness  of  information  relied  upon  to 
qualify  the  residents  for  occupancy  or 
benefits,  it  should  be  further  explored  and 
resolved  by  the  owner  and/or  management 
agent.  Should  the  matter  remain  unsolved, 
the  borrower  or  management  agent  may 
forward  a  report  to  the  Agency  along  with  a 
recommendation  for  further  action.  The 
Agency  may  evaluate  such  material  to 
determine  whether  further  action  is 
warranted.  Such  actions  may  include  those 
authorized  under  FmHA  Instructions  2012- 
B,  1940-M,  or  subpart  N  of  part  1951  of  this 
chapter  (available  in  any  FmHA  office). 

VIII  Lease  Agreements,  Occupancy 
Agreements,  Rules,  and  Other  Tenant 
Information:  A  lease  agreement  is  a  written 
contract  between  a  tenant  and  landlord 
assuring  the  tenant  quiet,  peaceful  enjo}rment 
and  exclusive  possession  of  a  speciftc 
dwelling  unit  in  return  for  payment  of  rent 
and  reasonable  use  and  protection  of  the 
property.  The  contract  between  a  cooperative 
member  and  the  cooperative  is  called  an 
occupancy  agreement.  Should  the  provisions 
of  any  lease  or  occupancy  agreement  be  in 
violation  of  any  State  or  local  law,  it  may  be 
modifted  to  the  extent  needed  to  comply 
with  the  law;  however,  the  change  should  be 
as  consistent  as  possible  with  the  provisions 
set  out  herein. 

A  Form  of  lease  or  occupancy  agreement. 
Each  State  Director  is  encouraged  to  prepare 
a  sample  lease  form  complying  with 
individual  State  laws  and  FmHA 
requirements.  Occupancy  agreements  for 
cooperatives  are  to  prepared  in  accordance 
with  applicable  State  laws  and  subpart  E  of 
part  1944  of  this  chapter.  The  State  Director 
may  incorporate  clauses  which  meet  a 
speciftc  need  in  compliance  with  State  law. 
Any  sample  lease  must  be  reviewed  and 
approved  by  the  OGC  before  being  provided 
to  borrowers  as  a  guide  for  preparing  an 
acceptable  project  lease. 

1  All  leases  will  be  in  writing.  Initial 
leases  for  units  for  which  tenants  are  eligible 
must  cover  a  period  of  1  year.  If  the  tenant 
is  not  subject  to  termination  of  occupancy 
according  to  paragraph  XIV  A  of  this  exhibit. 


a  renewal  lease,  or  an  addendum  of  lease 
extension,  shall  cover  a  period  of  1  year. 

Leases  for  LH  may  be  for  shorter  periods 
where  occupancy  is  typically  seasonal. 

Leases  for  all  tenants  signed  after  notification 
of  intent  to  prepay,  but  prior  to  prepayment, 
may  be  for  a  term  which  ends  on  the  date  of 
prepayment.  Leases  for  tenants  who  entered 
a  project  with  a  Letter  of  Priority  Entitlement 
and  who  are  temporarily  occupying  a  unit  for 
which  they  are  not  occupancy  eligible,  will 
have  the  clause  in  paragraph  VIII C 1  of  this 
exhibit  inserted  to  deal  with  their  obligation 
to  move  when  an  eligible  unit  becomes 
available. 

2  Leases  and  occupancy  agreements  must 
contain  an  appropriate  escalation  clause 
permitting  changes  in  basic  and/or  note  rate 
rents  or  occupancy  charges  prior  to  the 
expiration  of  the  document.  Such  changes 
would  normally  be  necessary  due  to 
changing  utility  and  other  operating  costs. 

Any  changes  must  be  approved  by  FmHA 
according  to  exhibit  C  of  this  subpart.  Leases 
must  specify  that  no  increases  in  tenant 
contribution  to  rent  will  take  place  due  to 
prepayment  of  the  FmHA  loan  during  the 
term  of  the  lease.  Leases  must  also  state  that 
should  any  Federal  subsidies  paid  to  the 
borrower  on  behalf  of  tenants  be  suspended 
or  canceled,  due  to  a  monetary  or 
nonmonetary  default  by  the  borrower,  the 
monetary  payment  made  by  the  tenant  to  the 
borrower  (or,  when  applicable,  the  monetary 
payment  received  by  the  tenant  from  the 
borrower)  shall  not  change  over  that  which 
would  have  been  required  had  the  subsidy 
remained  in  place. 

3  Projects  in  which  occupant  surcharge 
collection  is  required  must  contain  an 
appropriate  lease  clause  permitting  increases 
in  the  surcharge  assessed.  This  clause  should 
contain  at  least  the  following: 

a  That  occupancy  surcharges  are 
mandated  by  law,  therefore,  they  must  be 
paid  by  the  tenant  in  addition  to  regular  rent. 
If  they  are  not  paid,  these  unpaid  surcharges 
constitute  good  cause  for  possible 
termination  of  occupancy. 

b  That  the  current  occupancy  surcharge 

unit  rate  is  $ _ per  unit  and  will  increase 

annually  on  the  surcharge  anniversary  date 
by  $2  per  month  for  each  unit,  not  to  exceed 
a  total  of  $40  per  month  per  unit. 

c  That  the  portion  of  the  unit  surcharge 
assessment  which  the  tenant  pays  will  be 
based  upon  the  tenant  household  income  and 
will  not  cause  the  tenant’s  contribution  for 
rent  and  occupancy  charge  plus  utility 
allowance  to  exceed  30  percent  of  adjusted 
income. 

d  That  tenant  households  may  experience 
increases  or  decreases  in  the  amount  of 
occupancy  surcharge  they  pay  prior  to  the 
expiration  of  the  lease. 

4  Pursuant  to  the  Fair  Housing 
Amendments  Act  of  1988,  no  provision  may 
be  incorporated  into  a  lease  that  would 
prohibit: 

a  Occupancy  by  femilies  with  children 
under  18  years  of  age.  As  applied  to  housing 
designated  as  elderly,  those  residing  with  the 
elderly  household  who  are  under  18  years  of 
age  may  not  be  excluded  under  the  terms  of 
the  lease. 

b  Occupancy  by  a  person  with  a  handicap 
who  is  willing  and  able  to  make  reasonable 
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modifications  to  an  apartment  unit,  at  the 
tenant’s  expense,  to  i^rd  such  person  full 
enjoyment  of  the  apartment  The  owner  may 
indude  in  the  lease,  where  reasonable, 
permission  to  occupy  the  apartment  on  the 
condition  the  tenant  agrees  to  restore  the 
interior  of  the  apartment  to  the  condition  that 
existed  before  any  modifications,  reasonable 
wear  and  tear  excepted. 

5  In  areas  where  there  is  a  concentration 
of  non-English  speaking  individuals  in  the 
project  or  in  the  community,  leases  or 
occupancy  agreements  and  the  established 
rules  and  regulations  for  the  project  written 
in  both  plain  English  and  the  appropriate 
non-English  language  must  be  available  to 
the  tenants  or  members.  The  tenant  or 
member  should  have  the  opportunity  to 
examine  and  execute  either  form  of  lease  or 
occupancy  agreement. 

6  The  form  of  lease  or  occupancy 
agreement  to  be  used  by  the  borrower  and 
any  modifications  of  the  same  must  be 
approved  by  the  PmHA  Servidng  Offidal. 
When  submitting  a  lease  or  occupancy 
agreement  form  for  FmHA  approval,  it  must 
be  accompanied  by  a  letter  tom  a  practicing 
attorney  licensed  Gt  the  State  regarding  its 
legal  sufficiency  and  compliance  with  State 
law  and  FmHA  regulations. 

7  A  copy  of  a  properly  completed  and 
approved  ei^ibit  A-6  of  subpart  E  of  part 
1944  (when  the  tenant  or  member  will  pay 
utilities)  and  a  copy  of  the  established  rules 
and  regulations  for  the  project  will  be 
provided  to  the  tenant  or  member  as 
attachments  to  the  lease  or  occupancy 
agreement 

8  A  copy  of  a  properly  completed  and 
signed  Form  FmHA  1944-8  or  HUD  Form 
50059  or  other  HUD  approved  form  for  those 
tenants  receiving  HUD  section  8  tenant 
subsidy  will  be  used  to  calculate  each 
tenant’s  contribution  and  will  be  provided  to 
the  tenant  as  an  attachment  to  the  lease. 

B  Required  lease  or  occupancy  agreement 
clauses.  'The  following  dauses  will  be 
required  in  leases  used  in  connection  with 
FmHA-financed  housing  projects.  Only 
dauses  in  paragraphs  1, 4  b,  4  d.  4  e,  5,  and 
7  of  this  ejdiibit  are  applicable  to  cooperative 
occupancy  agreements. 

1  All  lease  and  occupancy  agreements 
must  indude  a  statement  indicating  that  the 
project  is  financed  by  FmHA  and  is  subject 
to  nondiscrimination  provisions  of  title  VI  of 
the  Civil  Rights  Act  of  1964,  tide  VIII  of  the 
Fair  Housing  Act.  section  504  of  the 
Rehabilitation  Act  of  1973,  and  the  Age 
Discrimination  Act  of  1975;  and  that  all 
complaints  are  to  be  direct^  to  the 
Administrator,  FmHA,  USDA,  Washington, 
DC  20250.  However,  complaints  of  Fair 
Housing  violations  may  be  sent  directly  to 
the  Ser^tary  of  Housing  and  Urban 
Development,  Washington,  DC  20410. 

2  All  lease  agreements  must  spedfy  that 
should  the  unit  become  overcrowded  or 
underutilized  or  should  the  tenant  no  longer 
meet  the  elipbility  requirements  of  the 
project  during  the  term  of  the  lease 
agreement,  he/she  will  be  required  to  vacate 
the  unit  at  the  end  of  the  lease  term  unless 
eligibility  can  be  established  following 
specified  steps,  such  as  moving  to  an 
appropriate  size  unit,  or  an  exception  is 
grant^  by  management. 


3  All  lease  agreements  must  contain  a 
provision  that  a  tenant  household’s  tenancy 
still  exists  during  the  time  that  the  tenant 
household’s  personal  possessions  remain  in 
the  apartment  unit  afier  the  tenant  household 
has  personally  ceased  occupancy  with  the 
intent  to  vacate  and  leave  the  project,  until 
such  time  the  personal  possessions  have  been 
removed  voluntarily  or  by  legal  means, 
subject  to  the  provision  of  State  or  local  law 
in  such  matters. 

4  All  leases  used  in  FmHA-financed  RRH 
projects  must  Include  the  following  clauses 
except  for  persons  who  are  elderly,  disabled, 
or  handicapped  living  in  a  full  profit  plan 
project  unless  otherwise  noted.  (Occupancy 
agreements  must  include  the  clauses 
contained  in  paragraphs  Vn  B  4  b,  d.  and  e 
of  this  exhibit.) 

a  "1  understand  that  I  will  no  longer  be 
eligible  for  occupancy  in  this  project  if  my 
income  exceeds  the  maximum  allowable 
adjusted  income  as  defined  periodically  by 
the  Farmers  Home  Administration  for  the 
(State/Territory)." 

b  “I  agree  I  must  immediately  notify  the 
[landlord  or  cooperative]  when  Uiere  is  a 
change  in  my  gross  income  or  adjustment  to 
income,  or  when  there  is  a  change  in  the 
number  of  persons  living  in  the  household. 

I  imderstand  my  rent  or  benefits  may  be 
affected  as  a  result  of  this  information.  I  also 
understand  that  failure  to  report  such 
changes  may  result  in  my  losing  benefits  to 
which  I  may  be  entitled  or  may  result  in  the 
[landlord  or  cooperative]  taking  cmrective 
action  if  benefits  were  mistakenly  received. 

1  understand  the  corrective  action  the 
[landlord  or  cooperative]  may  take  includes 
the  initiation  of  a  demand  for  repayment  of 
any  benefits  or  rental  subsidies  improperly 
received,  initiation  of  a  notice  to  cancel  any 
rental  assistance  or  section  8  assistance  being 
received  for  the  balance  of  my  certification 
period,  initiation  of  a  notice  to  increase  my 

monthly  rent  to  S _ per  month  (note  rate 

rent  for  Plan  II  projects  or  125  percent  of  rent 
in  Plan  I  projects),  or  initiation  or  a  notice 
of  termination.  1  understand  that  one  or  more 
of  these  remedies  may  be  initiated  at  the 
option  of  the  [landlord  or  cooperative].” 

c  ”I  imderstand  that  I  must  promptly 
notify  the  lessor  of  any  extended  absences 
and  that  if  1  do  not  personally  reside  in  the 
unit  for  a  period  exceeding  60  consecutive 
days,  for  reasons  other  than  health  or 
emergency,  my  net  monthly  tenant 

contribution  shall  be  raised  to  $ _ per 

month  (note  rate  rent  for  Plan  D  projects  or 
125  percent  of  rent  in  Plan  I  projects]  for  the 
period  of  my  absence  exceeding  60 
consecutive  days.  I  also  understand  that 
should  any  rental  assistance  be  suspended  or 
reassigned  to  other  eligible  tenants,  I  am  not 
assured  that  it  will  still  be  available  to  me 
upon  my  return.  I  also  understand  that  if  my 
absence  continues,  that  as  landlord,  you  may 
take  the  appropriate  steps  to  terminate  my 
tenancy.” 

d  ”1  understand  that  should  I  receive 
occupancy  benefits  to  which  I  am  not 
entitled  due  to  my/our  failure  to  provide 
information  or  due  to  incorrect  information 
provided  by  me  or  on  my  behalf  by  others, 
or  for  any  other  household  member,  I  may  be 
required  to  make  restitution  and  I  agree  to 


repay  any  amount  of  benefits  to  which  I  was 
not  entitled.” 

e  “I  understand  that  income  certification 
is  a  requirement  of  occupancy  and  I  agree  to 
promptly  provide  any  edifications  and 
income  verifications  required  by  the  owner 
or  coop>eietive  board  to  permit  determination 
of  eligibility  and,  when  applicable,  the 
mon^ly  tenant  or  member  contribution  to  be 
charged.” 

5  Leases  and  occupancy  agreements  used 
by  borrowers  participating  in  the  FmHA  RA 
program  will  contain  the  following  clauses. 
(These  clauses  can  be  made  an  addndum  to 
the  lease  and  they  must  be  signed  by  the 
lessor  and  lessee): 

“I  understand  and  agree  that  as  long  as  I 
receive  rental  assistance,  my  gross  monthly 
contribution  (as  determined  on  the  latest 
Form  FmHA  1944-8,  which  must  be  attached 
to  this  lease)  for  rent  or  occupancy  charge 

and  utilities  will  be  $ _ .  If  I  pay  any  or  all 

utilities  directly  (not  including  telephone  or 

cable  TV),  a  utility  allowance  of  $ _ ^will 

be  deducted  tom  my  gross  monthly 
contribution  and  my  resulting  net  monthly 

contribution  will  be  $ _ .  If  my  net  monthly 

contribution  would  be  less  than  zero,  the 

lessor  will  pay  me  S _ 

I  also  understand  and  agree  that  my 
monthly  contribution  under  this  lease  or 
occupancy  agreement  may  be  raised  or 
lowered,  bas^  on  changes  in  the  household 
income  or  adjustments  to  income,  failure  to 
submit  information  necessary  to  certify 
income,  changes  in  the  number  and  age  of 
persons  living  in  the  household,  and  on  the 
escalation  clause  in  this  contract  Should  I  no 
longer  receive  rental  assistance  as  a  result  of 
these  changes,  or  the  rental  assistance 
agreement  executed  by  the  [owner  or 
cooperative]  and  FmHA  expires,  I  understand 
and  agree  that  my  monthly  contribution  may 

be  adjusted  to  no  less  than  $ _ (basic)  nor 

more  than  $ _ (note  rate)  during  the 

remaining  term  of  this  [lease  or  occupancy 
agreement],  except  that  based  on  the 
escalation  clause  in  this  contract  these  rates 
may  be  changed  by  a  Farmers  Home 
Administration  approved  rent  or  occupancy 
charge  change.” 

[Note  No.  1:  Eligible  borrowers  with  LH  loans 
and  grants.  Plan  I  direct  RRH  or  insured  RRH 
loans  approved  before  August  1, 1968,  may 

omit  the  words  “no  less  than  $ _ (Basic) 

nor  more  than”  tom  the  last  sentence  of  the 
above  statement) 

”I  understand  that  every  effort  will  be 
made  to  provide  rental  assistance  so  long  as 
1  remain  eligible  and  the  rental  assistance 
agreement  between  the  (owner  or 
cooperative]  and  FmHA  remains  in  effect. 
However,  should  this  assistance  be 
terminated  I  may  arrange  to  terminate  this 
contract,  giving  proper  notice  as  set  forth 
elsewhere  in  this  [lease  or  occupancy 
agreement].” 

[Note  No.  2:  The  following  additional  clause 
is  needed  by  those  borrowers  with  Plan  I 
direct  or  insured  RRH  loans  approved  before 
August  1, 1968.) 

“I  further  agree  that  should  I  be  permitted 
to  occupy  when  my  income  exceeds 
maximum  limits,  I  shall  pay  a  25  percent 
rental  rate  surcharge  in  addition  to  my  rental 
rate  of  $ _ .” 
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6  For  leases  with  tenants  occupying  units 
in  which  borrowers  are  operating  under  Plan 
I  either  with  or  without  interest  credit 
approved  on  or  after  August  1, 1968: 

*‘1  understand  and  agree  that  my  rent  rate 

of  $ _ (includes)  (excludes)  my  cost  of 

utilities.  I  further  imderstand  and  agree  that 
should  I  be  permitted  to  occupy  when  my 
income  exceeds  maximum  limits,  I  shall  pay 
a  25  percent  rental  rate  surcharge  in  addition 
to  my  rental  rate.” 

7  For  leases  or  occupancy  agreements  in 
projects  which  borrowers  are  operating  under 
Plan  II  Interest  Credit  Only: 

“I  understand  and  agree  that  my  gross 
monthly  contribution  as  determined  on  the 
latest  Form  FmHA  1944-8,  which  must  be 
attached  to  this  contract,  for  (rent  or 
occupancy  charge]  and  utilities  will  be  $ _ 

If  I  pay  any  or  all  utilities  directly  (not 
including  telephone  or  cable  TV),  a  utility 

allowance  of  $ _ will  be  deducted  firom  my 

gross  monthly  [rent  or  occupancy  charge) 
except  that  I  will  pay  not  less  than  the  basic 
rent  nor  more  than  the  note  rate  (rent  or 
occupancy  charge]  stated  below.  My  net 
monthly  [rent  or  occupancy  charge]  will  be 

$ _ .  I  understand  that  should  I  receive 

rental  subsidy  benefits  (interest  credit)  to 
which  I  am  not  entitled,  I  may  be  required 
to  make  restitution  and  I  agree  to  pay  any 
amount  of  benefit  to  which  I  was  not  entitled. 
I  also  understand  and  agree  that  my  monthly 
tenant  [rent  or  occupancy  charge]  under  this 
[lease  or  occupancy  agreement]  may  be  raised 
or  lowered  based  on  changes  in  the 
household  income,  failure  to  submit 
information  necessary  to  certify  income, 
changes  in  the  number  and  age  of  persons 
living  in  the  household,  and  on  the 
escalation  clause  in  this  contract.  My  [rent  or 
occupancy  charge]  will  not,  however,  be  less 

than  $ _ (basic)  nor  more  than  $ _ (note 

rate)  during  the  term  of  this  contract,  except 
that  based  on  the  escalation  clause  in  this 
[lease  or  occupancy  agreement],  these  rental 
rates  or  occupancy  charges  may  be  changed 
by  a  Farmers  Home  Administration  approved 
[rent  or  occupancy  charge]  change." 

8  Leases  used  by  borrowers  with  LH 
loans  and/or  grants  will  use  the  following 
additional  clauses: 

a  “I  understand  that  the  project  is 
operated  and  maintained  for  the  purpose  of 
providing  housing  for  domestic  farm  laborers 
and  their  immediate  families.  I  do  hereby 
certify  that  a  substantial  portion  of  my 
immediate  family  income  is  and  will  be 
derived  from  form  labor.  I  further  understand 
that  domestic  farm  labor  means  persons  who 
receive  a  substantial  portion  Of  their  income 
as  laborers  on  farms  in  the  United  States  and 
either  are  citizens  of  the  United  States,  or 
reside  in  the  United  States,  Puerto  Rico,  or 
the  Virgin  Islands,  after  being  legally 
admitted  for  permanent  residence  therein, 
and  may  include  the  immediate  families  of 
such  persons.  Laborers  on  farms  may  include 
laborers  engaged  in  handling  agricultural 
conunodities  while  in  the  unprocessed  stage. 
It  also  includes  labor  for  the  production  of 
aquatic  organisms  under  a  controlled  or 
selected  environment.” 

b  "I  agree  that  if  my  household  income 
ceases  to  be  substantially  from  farm  labor  for 
reasons  other  than  disability  or  retirement,  I 


will  vacate  my  dwelling  after  proper 
notification  by  the  owner.” 

9  All  leases,  including  all  renewal  leases, 
shall  contain  the  following  clause: 

“It  is  understood  that  the  use,  attempted 
use,  or  possession,  manufachire,  sale,  or 
distribution  of  an  illegal  controlled  substance 
(as  defined  by  local.  State,  or  federal  law) 
while  in  or  on  any  part  of  this  apartment 
complex  or  cooperative  is  an  illegal  act.  It  is 
fluther  understood  that  such  action  is  a 
material  lease  violation.  Such  violations 
(hereafter  called  a  "drug  violation”)  may  be 
evidenced  upon  the  admission  to  or 
conviction  of  a  drug  violation. 

The  landlord  may  require  any  lessee  or 
other  adult  member  of  the  tenant  household 
occupying  the  unit  (or  other  adult  or 
nunadult  person  outside  the  tenant 
household  who  is  using  the  unit)  who 
commits  a  drugwiolation  to  vacate  the  leased 
unit  permanently,  within  timeframes  set  by 
the  landlord,  and  not  thereafter  enter  upon 
the  landlord’s  premises  or  the  lessee  unit 
without  the  landlord’s  prior  consent  as  a 
condition  for  continued  occupancy  by 
members  of  the  tenant  household.  The 
landlord  may  deny  consent  for  entry  unless 
the  person  agrees  to  not  commit  a  drug 
violation  in  the  future  and  is  either  actively 
participating  in  a  counseling  or  recovery 
program,  complying  with  court  orders  related 
to  a  drug  violation,  or  completed  a 
counseling  or  recovery  program. 

The  landlord  may  require  any  lessee  to 
show  evidence  that  any  nonadult  member  of 
the  tenant  household  occupying  the  unit, 
who  committed  a  drug  violation,  agrees  to 
not  commit  a  drug  violation  in  the  future, 
and  to  show  evidence  that  the  p>erson  is 
either  actively  seeking  or  receiving  assistance 
through  a  counseling  or  recovery  program, 
complying  with  court  orders  related  to  a  drug 
violation,  completed  a  counseling  or  recovery 
program  within  timeframes  specified  by  the 
landlord  as  a  condition  for  continued 
occupancy  in  the  unit.  Should  a  further  drug 
violation  be  committed  by  any  nonadult 
pierson  occupying  the  unit  the  landlord  may 
require  the  pierson  to  be  severed  from  tenancy 
as  a  condition  for  continued  occupancy  by 
the  lessee. 

If  a  pwrson  vacating  the  unit,  as  a  result  of 
the  above  policies,  is  one  of  the  lessees,  the 
person  shall  be  severed  from  the  tenancy  and 
the  lease  shall  continue  among  any  other 
remaining  lessees  and  the  landlord.  The 
landlord  may  also,  at  the  option  of  the 
landlord,  permit  another  adult  member  of  the 
household  to  be  a  lessee. 

Should  any  of  the  above  provisions 
governing  a  drug  violation  be  found  to  violate 
any  of  the  laws  of  the  land  the  remaining 
enforceable  provisions  shall  remain  in  effect. 
The  provisions  set  out  above  do  not  supplant 
any  rights  of  tenants  afforded  by  law. 

C  Special  lease  clause. 

1  Handicapped  accessible  units  occupied 
by  those  not  needing  specially  designed 
features.  A  clause  should  be  used  in  addition 
to  the  required  clauses  in  the  sp)ecial 
situation  where  management  temporarily 
assigns  a  nonhandicappwd  households  to 
occupy  a  handicapped  accessible  unit 
specially  designed  for  handicapped 
households  under  the  conditions  of 


paragraph  VI D  2  g  of  this  exhibit.  Any 
agreements  between  the  landlord  and  the 
tenant  concerning  who  bears  the  costs  of 
moving  to  another  suitably  sized  vacant  unit 
should  be  documented. 

"I/we  acknowledge  that  I/we  am/are 
occupying  a  designated  handicapped 
accessible  unit.  I/we  acknowledge  that 
priority  for  such  units  is  given  to  those 
needing  8p>ecial  physical  design  features.  1/ 
we  acknowledge  that  I/we  am/are  permitted 
to  occupy  the  rmit  until  management  issues 
a  notice  that  a  priority  applicant  is  on  the 
waiting  list  and  that  I/we  must  move  to 
another  suitably  sized  vacant  unit  in  the 
project.  Upen  receiving  this  notice.  I/we 
agree  to  move  at  [my/our  own]  [shared  (as 
agreed)]  [project]  expense  within  30  calendar 
days  to  the  suitably  sized  vacant  unit  within 
the  project,  if  one  is  available.  I/we  further 
understand  my/our  rental  rate  will  change, 
when  appropriate,  to  the  rental  rate  for  the 
unit  I/we  move  to  and  this  lease  will  be 
modified  accordingly.” 

2  Prepayment  subject  to  restrictive-use 
covenants.  Upion  FmHA  approval  and 
acceptance  of  a  prepayment,  subject  to 
restrictive-use  covenants,  the  landlord  will 
ensure  all  existing  tenant  leases  and  renewals 
of  such  leases  are  amended  to  include  the 
following  provisions: 

“As  a  condition  of  the  Government's 
approval  of  a  request  to  accept  early  payment 
on  notes  owed,  Uie  tenant  household  is 
protected,  to  the  extent  herein  disclosed, 
against  involuntary  displacement  (except  for 
good  cause)  and  against  having  the  tenant 
household  contribution  level  (rent) 
materially  increased  until  [insert  a  date  20 
years  from  the  date  of  the  last  FmHA  loan  or 
servicing  action  making  the  loan  subject  to 
prepayment  restrictions,  or  insert  “the  tenant 
household  decides  to  move”  dep>ending  on 
the  restrictive-use  provision  accepted  by  the 
owner  (see  §  1965.21S(e)(5)  of  subpart  E  of 
part  1965  of  this  chapter)].  Sp>ecifically,  the 
tenant  household  contribution  level  (rent) 
must  be  consistent  with  those  necessary'  to 
maintain  the  project  for  low-  and  moderate- 
income  tenants.  Those  tenant  households 
whose  tenant  household  contribution  level 
(rent)  did  not  exceed  30  percent  of  their 
monthly  adjusted  income  at  the  time  the 
prepayment  was  accepted,  may  have  their 
tenant  household  contribution  level  (rent) 
raised  to  the  lesser  of  30  percent  of  their 
monthly  adjusted  income  or  10  prercent  of 
their  gross  monthly  income  prer  year.  Those 
tenant  households  whose  tenant  household 
contribution  level  (rent)  exceeded  30  percent 
of  their  monthly  adjusted  income  at  the  time 
the  prepayment  was  accepted,  may  have  their 
tenant  household  contribution  level  (rent) 
raised  to  the  lesser  of  the  latest  U.S. 
Consumer  Price  Index  or  10  percent  p)er 
year.” 

D  Other  lease  provisions.  All  leases  or 
occupancy  agreements  must  contain 
provisions  covering: 

1  Names  of  the  parties  to  the  contract  and 
all  individuals  to  reside  in  the  unit  and  the 
identification  of  the  unit. 

2  The  amount  and  due  date  of  monthly 
contributions,  including  occupancy 
surcharge  levied,  if  any. 
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3  Any  penalty  for  late  payment  of 
monthly  contributions  according  to 
paragraph  IX  B  of  this  exhibit. 

4  The  utilities  and  quantities  thereof  and 
the  services  and  equipment  to  be  furnished 
to  the  tenant  or  m«ml^  by  the  management 
or  cooperative  and  the  tenant's  or  member's 
responsibility  to  pay  utility  charges  promptly 
when  due. 

5  The  process  by  which  contribution  and 
eligibility  for  occupancy  shall  be  determined 
and  redetermined  Including: 

a  The  frequency  of  such  contribution  and 
eligibility  determinations. 

b  The  information  which  the  tenant  or 
member  shall  supply  to  permit  such 
determinations:  Usually,  income  verification; 
names  and  ages  of  household  members;  in 
congregate  Vilifies,  only  that  essential 
information  about  the  person's  request  for 
provided  servicefs)  to  determine  whether  the 
project  provides  the  services  requested  by  the 
applicant/tenant  and/or  to  determine  how  to 
best  serve  the  applicant's/tenant's/member's 
request  with  reasonable  accommodation, 
referral  services,  etc.  In  the  case  of  a  group 
home,  the  information  may  also  include  an 
assessment  by  a  professional  medical 
examiner  or  practitioner,  social  service 
caseworker,  representative  of  an  advocecy 
group,  member  of  the  clergy,  etc.,  that  the  * 
tenant/applicant  provides  to  support  the 
application  or  recertificetion  for  housing  and 
services. 

c  The  standards  by  which  rents  or 
occupancry  charge,  eligibility,  and 
appropriate  dwelling  unit  size  shall  be 
determined. 

d  Tenant's  household  agreement  to  move 
to  a  unit  of  appropriate  size  if  the  household 
size  changes. 

e  The  circumstances  uitder  whic±  a 
tenant  or  member  may  recpiest  a 
redetennination  of  tenant  cxmtribution. 

f  The  eSac;t  of  misrepresentation  by  the 
tenant  or  member  of  the  bets  upcxi  which 
contributions  or  eligibility  determinations  are 
based. 

g  The  time  at  whkii  sheltm  exist  cdiange, 
contribution  changes,  or  notice  of 
ineligibility  shall  beexune  effective. 

6  The  limitation  upon  the  tenant  or 
member  erf  die  right  to  the  use  and  ocxnipancy 
of  the  dwellings.  Limitations  may  not  be 
diseximinatCMy  in  nature. 

7  The  responsibilities  of  the  tenant  or 
member  in  the  maintenaiKe  of  the  dwelling 
and  the  crfiligetion  far  intentional  or  negligent 
failure  to  do  so. 

8  Agreement  of  management  or 
cooperative  to  accept  a  tenant  ck  member 
contribution  without  regard  to  any  other 
charges  owed  by  tenant  or  member  to 
management  ex'  exmperative  and  to  seek 
separate  legal  remedy  for  the  collection  of 
any  other  c^iges  whicdi  may  accrue  to 
management  ^m  tenant(s)  or  memberfs). 

9  The  responsibility  of  management  to 
maintain  the  buildings  and  any  common 
areas  in  a  decent,  safe,  and  sanitary  condition 
in  acoordaocs  with  loc^l  housing  codes  and 
FmHA  regulations,  and  its  liabilities  for 
failure  to  do  so. 

10  The  responsibility  of  management  or 
cooperative  to  provide  the  tenant  or  member 
with  a  written  statement  of  the  condition  of 


the  dwelling  unit  (when  the  tenant  or 
member  initially  enters  into  occupancy  and 
when  vacating  the  dwelling  unit),  and  the 
conditions  under  whicdi  the  tenant  or 
member  may  participate  in  the  inspec:tU}n  of 
the  premises  which  is  the  basis  for  such 
statement. 

11  The  circumstances  under  which 
management  or  the  cooperative  may  enter  the 
premises  during  the  tenant's  or  member's 
piossession  thereof,  including  a  periodic 
inspection  of  the  dwelling  unit  as  a  part  of 

a  preventive  maintenance  program. 

1 2  Responsibility  of  tenant  or  member  to 
advise  management  or  the  {xx>perative  of  any 
planned  absence  for  an  extended  perjicxi. 
usually  2  weeks  or  more. 

13  Agreement  that  tenant  or  member  may 
not  let  or  sublet  all  or  any  part  of  the 
premises  without  the  cxinsent  of  management 
or  cooperative  and  FmHA.  ^ 

14  Understanding  that  should  the  RRH 
project  be  sold  to  a  buyer  approved  by 
FmHA,  the  lease  will  be  transferred  to  the 
new  owner. 

15  The  formalities  that  shall  be  observed 
by  management  or  the  cooperative  and  the 
tenant  or  mpmber  in  giving  notice  one  to  the 
other  as  may  be  called  for  under  the  terms 
of  the  lease  or  occupancy  agreement. 

16  The  circumstances  under  whicii 
management  or  the  cooperative  may 
terminate  the  lease  or  occupancy  agreement, 
all  limited  to  good  cause,  and  the  length  of 
notice  required  for  the  tenant  at  member  to 
exercise  the  right  to  terminate. 

17  The  procedure  for  handling  tenant's  or 
member's  abandoned  property  as  provided 
by  State  law. 

18  Disposition  of  lease  or  occupancy 
agreement  if  building  becomes  uninhabitable 
bwause  of  fire  or  other  disaster.  Right  of 
owner  or  cooperative  to  repair  or  rehabilitate 
the  building  within  a  certain  period  or 
terminate  the  lease  or  occupancy  agreement. 

19  The  agreement  that  any  tenant  or 
member  grievance  or  appeal  frtMn 
management’s  or  cooperative’s  decision  shall 
be  resolved  in  accordance  with  procedures 
consistent  with  FmHA  regulations  covering 
such  procedures  which  are  posted  in  the 
rental  office  or  at  the  cooperative. 

20  That  the  lease  may  be  terminated  by 
the  tenant,  with  30  days  notice,  prior  to 
expiration  of  its  term  for  '!good  cause”  such 
as  moving  to  another  location  fen 
employment,  loss  of  job,  severe  illness,  death 
of  spouse,  or  other  reasons  customary  or 
mandatory  in  the  community,  or  after 
notification  by  RRH  borrower  of  intent  to 
prepay.  The  prior  notice  on  which  a 
cooperative  member  may  cancel  an 
occupancy  agreement  for  “good  cause”  shall 
be  4  months. 

21  The  usual  signature  clause  attesting 
that  the  lease  or  occupancy  agreement  has 
been  executed  by  the  parties. 

E  Prohibited  lease  or  occupancy 
agreement  clauses.  Clauses  in  the 
classifications  listed  below  shall  not  be 
included  in  any  lease  or  occupancy 
agreement. 

1  Confession  of  judgment.  Prior  consent 
by  tenant  or  member  to  any  lawsuit  the 
landlord  or  board  may  bring  against  the 
tenant  or  member  in  connection  with  the 


lease  or  occupancy  agreement  and  to  a 
judgment  in  favor  of  the  landlord  or  board. 

2  Distraint  for  rental  or  occupancy  charge 
or  other  charges.  Authorization  to  the 
landlord  or  cooperative  board  to  take 
property  of  the  tenant  or  member  and  hold 

it  as  a  pledge  until  the  tenant  or  member 
performs  any  obligation  which  the  landlord 
has  determined  the  tenant  or  member  has 
failed  to  perfonn. 

3  Exculpatory  clause.  Agreement  by 
tenant  or  member  not  to  hold  the  landlord  or 
landlord's  agents  or  cooperative  board  liable 
for  any  acts  or  omissions  whether  intentional 
or  negligent  on  the  part  of  the  landlord  or  the 
landlord’s  authorize  representative  or 
agents  or  the  cooperative  board. 

4  VVojVer  of  legal  notice  by  tenant  or 
member  prior  to  actions  for  eviction  or 
money  judgments.  Agreement  by  tenant  or 
member  that  the  landlord  or  board  may 
institute  suit  without  any  notice  to  the  tenant 
or  member  that  the  suit  had  been  filed. 

5  IVaiver  of  legal  proceedings. 
Authorization  to  the  landlord  or  board  to 
evict  the  tenant  or  member  or  hold  or  sell  the 
tenant’s  or  member's  {possessions  whenever 
the  landlord  or  board  determines  that  a 
breach  or  default  has  occurred. 

6  Waiver  of  jury  trail.  Authorization  to 
the  landlord's  or  board’s  lawyer  to  appear  in 
court  for  the  tenant  or  member  and  to  waive 
the  tenant's  or  member’s  right  to  trail  by  jury. 

7  Waiver  of  right  to  appeal  judicial  error 
in  legal  proce^ings.  Authorization  to  the 
landlord's  or  board's  lawyer  to  waive  the 
tenant's  or  member's  right  to  apjpeal  on  the 
ground  of  judicial  error  in  any  suit  or  the 
tenant's  or  member's  right  to  file  a  suit  in 
equity  to  prevent  the  execution  of  a 
judgment. 

8  Tenant  or  member  chargeable  with 
costs  or  legal  actions  regardless  of  outcome. 
Agreement  by  the  tenant  or  member  to  pay 
attorney's  fees  or  other  legal  costs  whenever 
the  landlord  or  board  decides  to  take  action 
against  the  tenant  or  member  even  though  the 
court  finds  in  favor  of  the  tenant  or  member. 
(Omission  of  this  clause  does  not  mean  that 
the  tenant  or  member,  as  a  party  to  a  lawsuit, 
may  not  be  obligated  to  pay  attorney's  fees 

or  other  costs  if  the  tenant  or  member  loses 
the  suit.) 

F  Modification  of  lease  or  occupancy 
agreement  and  notification  to  tenants  or 
members.  "The  landlord  or  board  may  modify 
the  terms  and  conditions  of  the  lease  or 
occupancy  agreement  with  FmHA  prior 
consent,  effective  at  the  end  of  the  initial 
term  or  a  successive  term,  by  serving  an 
appropriate  notice  on  the  tenant  or  members, 
together  with  the  tender  of  a  revised  lease  or 
occupancy  agreement  or  an  addendum 
revising  the  existing  lease  or  oocupmney 
agreement.  This  notice  and  tender  shall  be 
delivered  to  the  tenant  or  member  either  by 
first-class  mail,  pro{}erly  stamped  and 
addressed  or  hand-delivered  to  the  premises 
to  an  adult  member  of  the  household.  The 
date  on  which  the  notice  shall  be  deemed  to 
be  received  by  the  tenant  or  member  shall  be 
the  date  on  which  the  first-class  letter  is 
mailed  or  the  date  on  which  the  copy  of  the 
notice  is  delivered  to  the  premises.  The 
notice  must  be  received  at  least  30  days  prior 
to  the  last  date  on  which  the  tenant  or 


Federal  Register  /  Vol.  58,  No.  145  /  Friday,  July  30,  1993  /  Rules  and  Regulations 


40901 


member  has  the  right  to  terminate  the 
occupancy  without  executing  the  revised 
lease  or  occupancy  agreement.  The  notice 
must  advise  tne  tenants  or  members  that  they 
may  appeal  modifications  to  the  lease  at 
occupancy  agreement  in  accordance  with 
subpart  L  of  part  1944  of  this  chapter  if  the 
modification  will  result  in  a  denial, 
substantial  reduction,  or  termination  of 
benefits  being  received.  The  same 
notification  will  be  applicable  to  any  changes 
in  the  rules  and  regulations  for  the  pro{ect. 

G  Occupancy  rules  and  informative 
material.  Occupancy  rules  establish  the  basis 
for  the  management-tenant  or  member 
relationship.  Occupancy  rules  and 
regulations  must  be  provided  and  explained 
by  the  project  management  to  enable  the 
tenant  or  member  to  understand  the 
purposes,  objectives,  and  standards  of  the 
project  The  rules  will  be  approved  by  the 
FmHA  State  Director  or  designee,  generally 
together  with  the  project  management  plan, 
management  agreement,  and  lease  w 
occupancy  agreement  form. 

1  All  rules  for  occupancy  and  rent  or 
occupancy  charge  structures  will  be  in 
writing  posted  conspicuously  in  the 
borrower's  and/or  manager’s  offices  and 

firovided  to  each  tenant  or  member  with  the 
ease  or  occupancy  agreement 
2  Propos^  changes  of  any  rules  for 
occupancy  must  be  made  available  to  each 
tenant  or  member  at  least  30  days  in  advance 
of  implementation,  and  tenants  or  members 
must  be  advised  that  they  may  appeal 
changes  in  accordance  with  FmHA  tenant 
grievance  and  appeals  procedure  subpart  L  of 
part  1944  of  this  chapter. 

3  Landlords  or  cooperatives  may  not 
place  unreasonable  restrictions  on  residents 
desiring  to  use  federally  financed  community 
rooms  for  their  enjoyment.  No  rule  may 
infringe  on  the  ri^ts  of  the  rental  tenants  to 
organize  an  association  of  tenants.  Such 
associations  may  be  organized  to  bargain 
with  management,  as  well  as  to  act  socially 
and/or  provide  for  the  welfare  of  its 
memben.  The  project  management  person  or 
organization  should  be  available  and  willing 
to  work  with  a  tenant  organization.  Examples 
of  imreasonable  restrictions  include  rules 
requiring  management  representatives  to  be 
present  in  order  to  use  community  rooms, 
rules  barring  tenant  or  cooperative 
organizational  meetings  firom  using  the 
rooms,  or  rules  requiring  management 
representatives  to  be  present  at  any  resident 
organizational  meeting  held  in  community 
rooms. 

4  Rules  may  be  promulgated  that  prohibit 
activities  which  are  detrimental  to 
management,  tenants  and  members.  Such 
activities  include  threats  to  the  health  or 
safety  of  other  tenants  or  members  or  the 
employees  of  the  borrower,  interference  with 
the  quiet  enjoyment  of  the  premises  by  other 
tenants  or  members,  or  damage  to  the 
physical  structure  of  the  project. 

5  The  borrower  nuy  ^oose  to  provide 
rules  for  nonelderly  projects  that  either 
permit  or  exclude  pets  except  that  no  rules 
may  be  promulgate  that  would  prohibit  the 
occupancy  of  a  household  member  who 
requires  the  services  of  a  service  animal  to 
achieve  the  normal  function  of  that 
household  member. 


6  For  each  RRH  project  or  portion  of  a 
project  specifically  designated  for  the  elderly, 
the  borrower  must  have  established  project 
rules  permitting  elderly,  handicapp^,  or 
disabled  tenants  to  keep  commonly  accepted 
household  pets.  These  pet  rules  are  to  be 
governed  by  the  following  guidelines: 

a  Pet  rules  must  not: 

(1)  Prohibit,  prevent,  restrict,  or 
discriminate  against  any  tenant  who  owns  or 
keeps  a  pet  in  their  apartment  unit,  with 
respect  to  continued  occupancy  in  the  project 
unless  the  approved  project  pet  rules  are 
violated. 

(2)  Prohibit,  prevent,  restrict,  or 
discriminate  against  any  applicant  who  owns 
a  pet  with  respect  to  obtaining  occupancy  in 
the  project. 

(3)  Charge  an  extra  monthly  rental  charge 
for  pets. 

b  Borrowers  with  operational  projects 
must  consult  with  the  tenants  of  the  project 
when  revising  pet  rules  and  retain 
dociunentation  on  how  the  consultation 
process  was  conducted. 

c.  Borrowers  with  new  projects  will 
establish  pet  rules  prior  to  occupancy,  but 
may  revise  those  rules  based  on  tenant 
comments  and  suggestions  received  after 
rent-up  begins. 

d  Pet  rules  will  be  approved  by  FmHA  as 

f)art  of,  or  an  amendment  to,  the  project 
ease.  FmHA  approval  will  granted  when 
the  rules  meet  the  provisions  and  intent  of 
this  subparagraph. 

e  Pet  rules  will  be  reasonable  and  will  be 
written  to  consider  at  the  least  the  following 
factors: 

(1)  Density  of  project  units. 

(2)  Pet  size. 

(3)  Type  of  pet 

(4)  Potential  financial  obligations  of 
tenants  who  own  or  keep  pets. 

(5)  Standards  of  pet  care. 

(6)  Pet  exercise  areas. 

(7)  State  and  local  animal  laws  or 
ordinances. 

(8)  Liability  insurance, 
f  Pet  rules  must  allow  the  borrower  or 
project  manager  authorization  to  remove 
from  the  project  any  pet  whose  conduct  or 
condition  is  duly  determined  to  constitute  a 
nuisance  at  threat  to  the  health  or  safety  of 
other  tenants  or  members  in  the  project  or 
persons  in  the  surrounding  community. 

7  Initial  rules  will  be  attached  to  the  lease 
or  occupancy  agreement.  Approval  by  FmHA 
for  changers  and  additions  may  be  requested 
as  needed 

8  The  following  items  illustrate  areas  that 
are  among  those  which  should  be  addressed 
in  rules  or  informative  materials  developed 
by  management  and  provided  to  all  tenanta 
or  membm  prior  to  move-in: 

a  Explanation  of  rights  and 
responsibilities  under  the  lease  or  occupancy 
agreement.  Where  a  non-English  language  is 
common  to  a  project  area,  a  lease  or 
occupancy  agreement  written  in  that 
language  should  also  be  provided. 

b  Rent  payment  or  occupancy  charge 
policies  and  procedures  should  be  folly 
explained. 

c  Policy  on  periodic  inspection  of  units, 
d  Responding  to  tenant  or  member 
complaints. 


0  Maintenance  request  procedure, 
f  Project  services  and  focilities  available 
to  tenants  or  members. 

g  Office  location,  hours,  and  emergency 
telephone  numbers. 

h  Map  showing  location  of  community 
facilities  including  schools,  health  care, 
libraries,  perks,  etc. 

i  Restrictions  on  storage  and  prohibition 
against  abandoning  vehicles  in  the  project 
area. 

j  A  rental  project  newsletter  or  other 
printed  material  distributed  to  potential 
tenants  or  the  public.  If  a  newsletter  or  other 
printed  material  is  desired,  it  must  contain 
an  appropriate  nondiscrimination  statement, 
or  fair  housing  slogan  or  logotype. 

k  Community  and  public  transportation 
schedules. 

9  Tenant  or  member  may  be  permitted  to 
have  a  guest(s)  visit  their  household. 

However,  the  landlord  reserves  the  right  to 
request  a  recorded  declaration  of  domicile  or 
proof  of  domicile  if  it  is  suspected  that  the 
guest  is  an  unauthorized  household 
occupant.  Such  suspicion  may  arise 
whenever  an  adult  person(s)  is  making 
reoccurring  visits  or  one  continuous  \dsit  of 
14  days  and/or  nights  in  a  45-day  period 
without  prior  notification  of  the 
management.  Should  the  tenant  or  person  in 
question  not  provide  the  requested 
information  needed  to  confinn  other 
domicile,  or  should  the  fricts  be  sufficient  to 
evidence  domicile  in  the  project,  then  the 
landlord  may  consider  such  personfs]  a 
member  of  the  tenant  household  and  may 
enforce  any  lease  covenants  shown  to  be 
broken  an^or  require  recertification. 

10  No  provisions  may  be  incorporated 
into  occupancy  rules  that  would  discriminate 
against  or  otherwise  deny  equal  opportunity  ■ 
to  any  person  (whether  the  tenant  or  a  person 
associated  with  the  tenant)  in  the  terms, 
conditions,  or  privileges  of  rental  of  a 
dwelling  unit,  or  in  the  provision  for  services 
or  facilities  in  connection  wherewith, 
because  of  race,  color,  religion,  sex,  familial 
status.  National  origin,  or  handicap. 

1 1  The  borrower  must  establish  and 
enforce  rules  to  ensure  there  are  reasonable 
accommodations  to  persons  who  are 
handicapped  or  disabled. 

H  Swurity  deposits. 

1  Security  deposits  are  encouraged  and 
they  should  be  used  when  it  is  reasonable 
and  customary  for  the  area  for  assurance  of 
rental  payment  or  charges  for  damages.  The 
amount  of  security  deposits  must  be  reflected 
in  the  borrower’s  management  plan  and  may 
not  be  changed  without  the  written  consent 
of  the  FmHA  Servicing  Official.  When 
security  deposits  are  used,  they  should  not 
exceed  an  amount  equal  to  the  net  tenant 
contribution  for  one  month  or  basic  rent, 
whichever  is  greater.  Families  receiving  a 
HUD  rental  subsidy  will  pay  security 
deposits  according  to  HUD  requirements.  In 
an  elderly  project,  the  amount  of  additional 
security  deposit  for  pets  must  be  reasonable 
and  not  designed  to  prohibit  or  discourage 
tenancy  but  in  no  case  should  it  exceed  the 
basic  rent  of  the  project.  Where  a  service 
animal  is  necessary  for  the  normal  function 
of  a  household  member,  an  additional 
security  deposit  for  the  animal  may  not  be 
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charged.  A  membership  fee,  equal  to  one 
month's  occupancy  charge,  will  be  required 
from  members  of  a  cooperative. 

2  Security  deposits  for  persons  eligible 
for  RA  or  Section  8  assistance  shall  be 
administered  in  a  manner  to  prevent 
hardship  on  the  household.  If  such  tenants  or 
members  cannot  pay  the  foil  amount 
initially,  they  may  be  given  terms  that  may 
ordinarily. 

a  For  RRH  projects,  not  exceed  a 
downpayment  of  30  percent  of  adjusted 
monthly  inconoe  plus  $15  per  month  or  that 
amount  needed  monthly  to  complete  the 
security  deposit  within  3  months,  whichever 
is  greater  (landiords  may  provide  payment 
over  longw  terms  if  desir^).  For  RC^ 
projects,  not  exceed  an  initial  payment  of  $25 
plus  the  amount  needed  monthly  to  complete 
the  membership  fee  within  3  months  (longer 
terms  may  be  permitted  if  desired  by  the 
project),  ^ould  installments  not  be  met,  the 
total  security  deposit  charge  may  become  due 
and  payable  in  foil. 

b  For  low-income  farmworkers  in  an  LH 
project,  not  exceed  $25  downpwyment  and 
$15  per  month  until  an  equivalent  of  one 
month's  project  rent  is  reached.  In  the  case 
of  migrants  who  will  occupy  the  units  for  a 
short  period  of  time,  exception  to  this  policy 
by  FinHA  may  be  made  upon  written  request 
from  the  borrower  when  it  is  shown  that  such 
deposits  need  to  be  raised  to  protect  the 
interest  of  the  government  and  it  will  not 
create  a  hardship  on  the  tenants. 

3  Security  deposits  or  membership  fees 
shall  be  handled  in  accordance  with  any 
State  or  local  laws  governing  security 
deposits.  Both  security  deposits  and 
membership  fees  shall  be  deposited  in  a 
separate  account  when  required  by  State  or 
lo^  iaw,  and  such  funds  must  be  held  in  a 
Federally  insured  institution,  and  shall  be 
bandied  in  accordance  with  any  State  or 
local  laws  governing  such  deposits.  Funds  in 
the  security  deposit  account  shall  only  be 
used  for  authorized  purposes  as  intended  and 
re]Mesented  by  the  project  management  in  the 
management  plan,  and  until  so  used,  shall  be 
held  by  the  borrower  in  trust  for  the 
respective  tenants.  Fimds  in  the  membership 
fee  account  shall  only  be  used  for  authorized 
purposes,  until  so  us^,  shall  be  held  by  the 
borrower  in  trust  for  the  respective  members. 

4  Borrowers  may  assess  feir  and 
reasonable  charges  to  the  security  deposit  or 
membership  fee  for  damage  and  loss  caused 
or  allowed  by  the  tenant  or  member.  An 
itemized  accounting  for  such  charges  must  be 
presented  to  the  tenant  or  member  after  the 
move-out  inspection  provided  for  in 
paragraph  X  E  2  of  this  exhibit,  unless  the 
tenant  or  member  has  abandoned  the 
property  and  his/her  whereabouts  are 
unknown  and  cannot  be  ascertained  after 
reasonable  inquiry. 

5  The  owner  may  not  increase,  for 
persons  with  handkxps,  any  customarily 
required  security  or  membership  fee  deposit 
fcMT  restmation  made  to  earlier  modifications 
that  permitted  the  handicapped  person's  foil 
enjoyment  of  the  dwelling  unit.  However, 
w^ie  it  is  necessary  in  order  to  ensure  with 
reasonable  certainty  that  funds  will  be 
available  to  pay  for  the  restoration(s)  at  the 
end  of  the  occupancy,  the  borrower  may 


negotiate  as  part  of  such  a  restoration 
agreement,  a  provision  requiring  that  the 
tenant  or  member  pay  into  an  interest  bearing 
escrow  account,  over  a  reasonable  period,  a 
reasonable  amount  of  money  not  to  exceed 
the  cost  of  the  restorationfs).  The  interest  in 
any  such  account  shall  accrue  to  the  benefit 
of  the  tenant  or  member. 

1  Leases  for  Section  8  and  Section  8 
Rental  Certificate  or  Rental  Voucher  tenants/ 
members.  Guidance  on  leases  for  such 
tenants/members  is  set  out  herein;  however, 
the  use  of  any  addendum  necessary  to  meet 
the  requirements  of  FmHA,  HUD,  or  other 
provider  of  subsidy  or  assistance  as  needed 
to  comply  with  the  requirements  of  any  such 
other  program,  may  be  used  as  needed. 
Whenever  conflicts  or  disputes  arise,  the 
servicing  office  may  forward  a  request  for 
guidance  to  the  State  Director,  along  with  any 
reconunendation.  The  State  Director  may 
take  those  actions  necessary  to  resolve  the 
issue  with  the  advice  and  consent  of  the 
Office  of  the  General  Counsel. 

1  Borrowers/Management  agents  are 
encouraged  to  use  HUD  approved  lease 
agreements.  Evidence  of  HUD's  approval 
should  be  contained  in  the  borrower  casefile. 

2  The  HUD  approved  lease  must  include 
modifications  of  addenda  that  meet  the 
conditions  or  requirements  of  paragraphs  VIII 
A,  Bl,  B2,  and  B3  of  this  subpart. 

3  An  FmHA-approved  lease  may  also  be 
used  when  acceptable  by  HUD  and  the  local 
housing  authority  when  this  option  proves 
more  practical. 

DC  Rent  or  Occupancy  Charge  Collection 
and  Account  Servicing:  Rents  or  occupancy 
charges  should  be  due  on  the  first  day  of  each 
month  of  the  lease  period.  The  time  and 
place  of  on-site  collection  and/or  the  correct 
address  for  payment  by  mail  should  be  well 
publicized  and  consideration  should  be  given 
to  an  after-hours  depository  if  needed. 

A  Receipts.  A  form  of  serially-numbered 
receipts  should  be  selected  for  use  and  the 
collection  agent  held  accountable  for  every 
receipt.  Optional  collection  services  may  be 
considered  when  they  are  available. 

B  Delinquencies.  A  system  to  identify  and 
detect  unpaid  rents  or  occupancy  charges 
within  the  project  should  be  instituted  in  the 
management  plan  and  nude  known  to 
teiunts  in  their  lease.  The  borrower  may 
adopt  the  late  rental  payment  penalty  and 
grace  period  prescribed  by  State  law; 
otherwise,  they  nuy  not  exceed  a  grace 
period  of  10  days  from  the  rental  or 
occupancy  charge  due  date  and  not  have  the 
late  payment  peiulty  exceed  the  highest  of: 

1  An  amoimt  up  to  $10  after  the  grace 
period,  or 

2  An  amount  equal  to  5  percent  of  the 
tenant's  gross  tenant  contribution  (GTC) 
(found  at  line  30  of  Form  1944-8)  after  the 
grace  period, 

3  Any  late  payment  policy  established 
should  address  unusual  situations  such  as 
terunts  receiving  incortu  from  Social 
Security,  pension  and  retirement  type  funds 
that  tenants  receive  routinely  in  the  few  days 
following  the  first  day  of  a  month.  A  5-day 
grace  period  following  the  usual  receipt  date 
of  such  payment  could  be  permitted. 

4  The  plan  should  also  address  any 
provisions  for  waivers  of  late  payment 
penalty,  if  appropriate 


C  Recapture  of  improperly  advanced  RA 
and  interest  credit.  Recapture  of  improperly 
advanced  RA  and  interest  credit  will  be 
processed  in  accordance  with  subpart  N  of 
part  1951  of  this  chapter. 

D  Project  late  fees  on  Predetermined 
Amortization  Schedule  System  (PASS) 
accounts. 

1  Project  late  fees  are  charged  on  PASS 
account  loan  payments  not  received  by 
FmHA  by  close  of  business  of  the  10th  day 
of  the  month  as  further  described  in 

§  1951.510(c)(2)  of  subpart  K  of  part  1951  of 
this  chapter. 

2  A  borrower  may  request  in  writing  a 
waiver  of  a  late  fee  according  to 

§  1951.510(c)(2)  of-subpart  K  of  part  1951  of 
this  chapter.  Borrowers  may  appeal  a  denial 
of  a  request  for  a  late  fee  waiver  under  the 
Agency's  uniform  appeal  procedures  set  out 
in  subpart  B  of  part  1900  of  this  chapter. 

3  I^te  fee  waivers  are  determined  to  be  a 
benefit  to  the  borrower  entity  and  must  be 
reported  to  IRS  by  the  FmHA  Finance  Office. 

4  If  the  cause  of  the  late  fee  is  an  FmHA 
accounting  system  error,  the  FmHA  may 
suspend  sending  monthly  billings  to  the 
borrower  until  the  error  is  corrected.  If 
delinquency  persists  after  correcting  the 
error,  late  fees  will  be  charged.  Late  fees 
charged  as  a  result  of  FmHA  error  will  be 
administratively  corrected  and  not  reported 
to  IRS  by  the  FmHA  Finance  Office. 

5  Except  for  cooperatives,  project  late  fees 
are  not  a  project  expense.  Borrowers  shall 
record  a  line  item  entry  on  Form  FmHA 
1930-7  showing  late  fees,  offset  by  an  equal 
transfer-in  of  the  borrower's  own  funds  or  a 
reduction  of  the  IxMTOwer’s  return  to  owner. 

X  Maintenance:  Maintenance  is  the 
process  by  which  a  project  is  kept  up  in  all 
respects  and  includes  land,  buildings,  and 
equipment.  Maintenance  responsibilities  will 
be  included  in  the  management  plan.  Proper 
maintenance  will  help  to  keep  a  good  image 
for  the  project,  help  to  minimize  vacancies, 
and  help  to  preserve  the  project.  Plans  and 
policies  for  inspections,  effective 
maintenance  and  repair  are  to  be  established 
at  the  outset  and  mc^fied  periodically  as 
needed.  The  following  types  of  maintenance 
are  necessary: 

A  Routine  maintenance.  Routine 
maintenance  and  repairs  will  be  those  cost 
items  and  services  included  in  the  aimual 
budgets  to  be  paid  out  of  the  operations  and 
maintenance  expense  account.  It  includes 
regular  maintenance  tasks  of  the  project  that 
can  be  prescheduled  or  planned  for,  based  on 
equipment  availability  and  property 
characteristics  tasks  performed  on  a  regular 
basis  to  maintain  the  appearance  of  the 
project  and  to  prevent  an  accumulation  of 
debris  and  subsequent  deterioration. 

B  Responsive  maintenance.  This  includes 
all  maintenance  tasks  performed  in  response 
to  either  requests  for  service  from  tenants  or 
members  or  implanned  breakdowns.  An 
essential  part  of  any  maintenance  system  is 
to  plan  for  requests  coming  from  the  dwelling 
units  and  for  emergencies  occurring  in  the 
systems  serving  the  apartments.  The  project 
manager  or  the  cooperative's  board  of 
directors  should  develop  a  plan  to  focus  on: 
who  receives  the  requests,  how  they  are 
handled,  how  specific  employees  or  members 
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are  assigned  to  the  tasks,  end  what  kind  of 
records  are  kept.  The  capacity  of  the  protect 
manager  or  boitf  d  to  respond  to  requests  and 
emergencies  is  one  of  the  true  tests  of  a 
successful  maintenance  program. 

C  Preventive  maintenance.  This  is  similar 
to  inspection  type  maintenance.  Regular 
checking  and  servicing  of  equipment  and 
systems  is  done  as  required  by  service 
information.  Preventive  maintenance  of 
mechanical  systems,  building  exteriors, 
elevators,  and  heating  and  cooling  systems  in 
projects  require  specially  trained  personnel. 
The  project  manager  should  establish 
biweekly  or  monthly  schedules  in  which  the 
routine  oiling,  adjusting,  replacing  of  hlters, 
and  the  like  is  done  bawd  on  manufacturer’s 
manuals  and  specifications. 

D  Long-term  maintenance  and 
replacement  (curable  depreciation).  These 
are  major  expense  items  which  normally  do 
not  occur  on  an  annual  basis  and  cannot  be 
afforded  from  an  annual  budget  income. 
These  expenses  include  items  such  as 
repaving  the  parking  lot  or  repainting  an 
entire  building  or  project;  replacement  of 
furnishings  and  equipment,  including  such 
items  as  stoves,  refrigerators,  carpets,  water 
heaters,  furnaces,  etc.,  whenever  such 
replacements  are  beyond  the  capacity  of  the 
project  to  pay  out  of  the  normal  operating 
budget.  The  borrower  may  request 
permission  to  use  reserve  funds  to  pay  for 
these  expenses  when  they  occur.  Hwever, 
use  of  funds  out  of  the  reserve  account  must 
be  preapproved  by  PmHA. 

E  iMpection  maintenance.  These  are 
maintenance  inspections  performed 
periodically  to  discover  problems  before 
crisis  situations  develop.  The  following 
inspectioiu  of  each  apturtment  should  be 
made  at  ap{»opriate  times: 

1  Move-in  inspection.  Before  move-in 
occurs,  the  management  and  the  applicant 
accepted  for  occu{>aiu:y  should  toother 
insp^  the  unit  to  be  occupied  and  agree 
upon  any  needed  repairs.  A  written 
inspection  report  shall  be  prepared  and  a 
copy  retained  in  the  tenant's  m  member's 
file.  Any  of  the  identified  deficiencies  not 
corrected  prior  to  occupancy  should  be  noted 
on  the  lease  or  occupancy  agreement  or 
inspection  move-in  report  and  signed  by  the 
tenant  or  noember  and  bmower’s  or 
cooperative’s  representative. 

2  Move-out  inspection.  An  inspection 
should  be  scheduled  with  the  tenant  or 
member  when  the  management  becomes 
aware  that  the  tenant  or  member  is  moving 
out  or  has  vacated  the  unit  Whenever 
possible,  the  inspection  should  be  performed 
after  the  furniture  has  been  moved  out  and 
before  any  portion  of  the  security  deposit  at 
membership  fee  is  returned  to  the  tenant  or 
member.  Any  repairs  or  costs  to  be  charged 
to  the  tenant  or  member  will  be  according  to 
the  terms  of  the  lease  or  occupancy 
agreement,  local  law,  and  regulations 
governing  security  deposits  or  membership 
fees  in  paragraph  VIU  H  of  this  exhibit 

3  Periodic  inspection.  An  inspection  of 
this  type  should  be  made  at  least  annually. 
The  borrower  should  make  provisions  in  the 
lease  or  occupancy  agreement  for  periodic 
inspection  of  the  units  as  a  part  of  a 
preventive  maintenance  program. 


XI  Bent  or  Occupancy  Charge  and/or 
Utility  Allowance  Qianges:  It  may  be 
necessary  as  operating  costs  and/m-  revenues 
fluctuate  to  consider  a  change  of  rental  m 
occupancy  charge  rates  and/or  utility 
allowance  to  keep  the  {ffoject  viable.  Before 
any  change  of  rates  or  utility  allowances  nuy 
occur,  prior  vrritten  consent  of  FmHA  is 
requir^.  'The  procedure  to  request  and 
implement  a  rental  or  occupancy  charge  and/ 
or  utility  allowance  change  is  specifically 
covered  in  exhibit  C  of  this  subpart. 

XII  Borrower  Project  Budgets: 

A  Budget  development  and  preparation. 
Borrowers  are  responsible  for  developing 
project  budgets  using  past  actual  experiences 
in  developing  realistic  forecasts  of  projected 
project  operations.  The  budgets  must  reflect 
realistic  income  sources,  uses  and  amounts  of 
funds,  and  allow  realistic  vacancy  and 
contingency  factors.  Generated  funds  must  be 
sufficient  to  pay  the  forecasted  operating 
costs  and  authorized  expenditures  of  the 
project  including  reserves  and  return  on 
investment,  leaving  adequate  cash  on  hand  as 
a  normal  course  of  business.  When  the 
income  from  typical  project  operations 
(operational  income)  is  not  sufficient  to  meet 
the  normal  project  cash  requirements,  the 
borrower  is  responsible  for  reducing 
expenditures,  seeking  FmHA  consent  for 
authorized  withdrawals  from  the  reserve 
account,  and/or  providing  other  funds 
(nonoperational  funds)  to  meet  project 
budget  requirements. 

1  Budgets  will  be  prepared  according  to 
the  instructions  contained  in  Form  FmHA 
1930-7. 

2  Borrowers  are  required  to  develop  a 
project  budget  aimiially. 

3  Budgets  vrill  cover  a  12-month  period 
selected  by  the  borrower  that  is  to  be  the 
project  fis^  year  of  operation. 

4  Separate  budgets  will  be  developed  for 
each  project  when  the  borrower  ovrns  more 
than  one  MFH  {Hoject 

5  The  priority  order  of  planned  and 
actual  budget  expenditures  will  be: 

a  Criti^  operating  and  maintenance 
expenses. 

b  FmHA  debt  service. 

c  Reserve  account  requirements. 

d  Other  authorized  expenditures. 

e  Return  on  owner’s  investment. 

6  Project  funds  may  not  be  used  for 
borrower  organization^  expenses,  except  in 
the  case  of  a  cooperative  or  a  nonprofit 
organization. 

7  When  tenants  pay  their  own  utilities, 
an  updated  or  current  e^^ibit  A-6  to  subpart 
E  of  part  1944  of  this  chapter  is  to  acomipany 
each  budget  sulmiitted  to  FmHA  for  approval 
with  justification  to  either  retain  or  change 
the  utility  allowance(s).  > 

8  When  planned  expenses  appear  to  be 
excessive  (such  as  when  expenses  at  any 
subtotal  level  on  the  budget  exceed  5  percent 
of  that  shown  for  typical  costs  for  the  area) 
for  the  area  based  cm  current  cost  data,  the 
FmHA  budget  approval  official  may  require 
justification  prior  to  any  approval  action. 
Such  justifications  may  include  evidence  that 
the  cost  is  in  line  with  what  others  charge  for 
the  same  or  similar  services  (Le.,  cost 
estimates  from  others,  summaries  of  rental 
housing  revenues  and  expenditures  from 


Agency  or  third-party  sources,  etc.).  Such 
evideiice  may  also  be  verified  by  the  Agency 
at  its  option.  When  differences  cannot  be 
mutually  resolved,  the  request  fix'  budget 
approval  may  be  dienied  and  the  borrower  or 
the  borrower’s  designated  representative  will 
be  advised  of  any  applicable  appeal  rights  in 
accordance  %rith  subpart  B  of  p^  1900  of 
this  chapter.  Any  unapproved  expenditure 
actually  paid  which  is  clearly  in  excess  of  a 
foir  and  equitable  amount  may  be  required  to 
be  repaid  to  the  project  from  any  authorized 
rebiro  on  owner’s  investment  or  from 
nonproject  sources,  such  that  tenant  rents 
will  not  be  increased. 

B  Return  on  investments  authorized  by 
borrower’s  RRH  loan  agreement/resolution. 

1  Limited  profit  borrowers  may  take  the 
return  authorized  for  the  project’s  current 
budget  year  without  further  FmHA  approval 
under  the  following  conditions.  (NOTE:  This 
does  not  require  delaying  taking  a  return  on 
ovrner’s  investment  pending  submission, 
review  and/or  action  on  any  required  audit 
by  Agency  officials): 

a  Payment  may  be  only  once  a  year  based 
on  the  project’s  financial  condition  as  of  the 
end  of  the  project  fiscal  year.  Borrowers  are 
encouraged  to  draw  the  return  on  Investment 
in  the  days  or  weeks  immediately  following 
the  close  of  the  fiscal  year.  The  return  on 
owner's  investment  must  be  taken  within  9 
months  of  the  last  day  earned,  except  when 
the  circumstances  dmcribed  in  paragraph  XII 
B  2  a  of  this  exhibit  are  applicable. 

b  Payment  must  have  been  approved  as 
part  of  t^  borrower's  annual  bud^t  on  Form 
FmHA  1930-7. 

c  The  project  must  produce  income  at 
approved  monthly  rental  rates  during  that 
year,  which  is  used  to  pay  for  the  project 
expenses  in  accordance  with  the  approved 
budget  and.  when  appropriate,  an  approved 
servicing  plan. 

d  The  balance  in  the  reserve  account 
must  be  on  schedule  less  any  authorized 
withdrawals  not  requiring  immediate 
redeposit  The  amount  of  reduction  of  the 
annual  reserve  requirement  approved  as  part 
of  a  servicing  plan  will  be  considered  like  an 
authorized  withdrawal  not  requiring 
redeposit. 

e  Payment  of  the  return  may  not  produce 
a  negative  ending  year  unrestricted  cash 
balance  on  Form  FmHA  1930-7. 

2  If  income  is  not  adequate  in  any  given 
fiscal  year  to  cover  payment  of  the  return  to 
owner,  FmHA  may  authorize  a  well- 
documented  request  that  the  return  be  paid, 
provided: 

a  The  return  can  be  paid  from  excess 
funds  available  at  the  end  of  the  following 
fiscal  year  of  operation,  as  long  as  it  does  not 
result  in  a  rent  increase  and  the  reserve 
account  is  current  less  authorized 
withdrawals.  (Noncash  losses  of  the  borrower 
entity  do  not  qualify  to  be  recouped  in 
following  years.)  TMs  option  is  authorized 
only  for  the  year  inunediately  following  the 
year  in  which  the  return  was  not  paid.  The 
prior  year’s  return  on  owner’s  investment 
may  be  taken  first,  and  any  residual  left  to 
apply  to  the  current  year's  return  on  owner’s 
investment  at  the  brxrower’s  option. 

b  Release  of  reserve  funds  at  the  end  of 
the  current  budget  year  with  Servicing 
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Official  approval,  if  the  principles  set  out  in 
paragraph  XII B  1  b,  c,  and  d  of  this  exhibit 
are  met,  and  further  provided  that: 

(1)  The  reserve  account  will  not  be  reduced 
below  the  amount  required  to  be 
accumulated  by  that  time  considering  any 
previously  authorized  withdrawals  or 
adjustments;  and, 

(2)  During  the  next  12  months,  the  amount 
in  the  reserve  account  will  not  likely  fall 
below  that  required  to  be  accumulated  by  the 
end  of  such  12-month  period. 

(3)  This  option  is  authorized  only  for  the 
year  immediately  following  the  year  in  which 
the  return  was  not  paid.  This  does  not  apply 
to  the  return  on  investment  waived  while  a 
special  market  rent  budget  is  in  eHect. 

3  Borrowers  operating  under  a  servicing 
(workout)  plan  and/or  using  special  servicing 
market  rate  rents  that  call  for  less  than  full 
debt  service  payment  to  FmHA  shall  forego 
and  cannot  recoup  the  annual  return  to 
owner  for  the  budget  year  that  such  plans  or 
rents  are  in  place. 

4  When  the  provisions  of  paragraph  XII B 
1, 2  of  this  exhibit  are  not  met  only  because 
the  payment  was  not  earlier  approved  on 
Form  FmHA  1930-7,  and  the  conditions  are 
such  that  approval  can  now  be  made,  an 
adjusted  form  may  be  submitted  to  seek 
approval  of  the  return  on  owner’s 
investment. 

5  Should  the  return  to  owner  be 
suspected  or  discovered  as  being  improperly 
taken,  the  Agency  may  initiate  appropriate 
servicing  actions,  including  using  the 
authorities  set  out  in  subpart  N  of  part  1951 
of  this  chapter  and/or  FmHA  Instructions 
201 2-B  and/or  1940-M  (available  at  any 
FmHA  office). 

C  Advancement  (loan)  of  funds  to  a  RRH 
project  by  the  owner,  member  of  the 
orgonization,  or  agent  of  the  owner. 

1  Prior  written  approval  by  the  Servicing 
Office  is  required.  Such  advances  may  be 
authorized  when  justified  by  unusual  short¬ 
term  conditions.  When  conditions  are  not 
short-term  in  nature,  a  servicing  plan  may  be 
developed  and  advances  may  be  approved  in 
accordance  with  the  provisions  set  out  in 
subpart  B  of  part  1965  of  this  chapter, 
justification  will  be  based  on  the  following: 

a  A  review  of  the  documented 
circumstances  and  the  project  operating 
budget  before  any  funds  are  advanced 
(loaned).  The  financial  position  of  the  project 
must  not  be  jeopardized. 

b  Funds  are  not  immediately  available 
from  any  of  the  following  sources: 

(1)  Reserve  funds 

(2)  Initial  operating  capital 

(3)  An  Imminent  rent  increase 

2  The  funds  will  be  applied  to  ordinary 
project  operating  and  maintenance  expenses. 

3  Interest  may  be  charged  or  paid  on  the 
loan  fiom  project  income;  however,  interest 
must  be  reasonable.  The  proposal  may  be 
denied  if  FmHA  financing  can  be  provided 
to  resolve  the  problem  in  a  more  cost 
effective  manner. 

4  No  lien  in  connection  with  the  loan 
will  be  filed  against  the  property  securing  the 
FmHA  loan  or  against  project  income.  The 
advance  may  show  as  an  unsecured  project 
liability  on  financial  statements  prepared  for 
year-end  reports  until  such  time  as  it  is 
authorized  to  be  repaid. 


5  The  payback  of  the  advance  (loan)  may 
be  permitted  by  the  Servicing  Official 
provided  the  terms  and  conditions  were 
mutually  agreed  to  by  the  borrower  and 
FmHA  at  the  time  of  the  advance  and  the 
financial  position  of  the  project  will  not  be 
jeopardized.  Payback  should  only  be 
permitted  on  the  advance  when  ffie  FmHA 
debt  is  current  and  the  reserve  requirements 
are  being  maintained  at  the  authorized  levels. 

D  Special  budget  planning. 

1  Budgets  must  be  prepared  according  to 
the  special  servicing  guidelines  of  subpart  B 
of  part  1965  of  this  chapter  when  a  project 
is  experiencing  abnormal  vacancy  or  is 
otherwise  detrimentally  impacted  by 
economic  reversal  in  the  community. 

2  The  borrower  is  responsible  for 
obtaining  FmHA  approval  of  budget  revisions 
that  reflect  significant  change  to  approved 
operating  cost  levels  that  occur  during  the 
budget  year.  Minor  revisions  to  an  approved 
FmHA  budget  to  reflect  changes  of  5  percent 
or  less  in  any  subtotal  area  of  the  budget  need 
not  be  subject  to  FmHA  approval  unless 
specifically  required  as  an  approval 
condition.  Other  minor  revisions  of  a  few 
line  items  may  be  entered  on  the  current 
approved  budget  as  “pencil”  changes  and 
initialed  by  the  borrower  and  approved  by 
FmHA.  Major  changes  involving  many 
budgat  line  items  will  warrant  a  new  budget 
being  prepared  and  approved  by  FmHA. 

3  When  revisions  to  approved  budgets  are 
required,  the  Agency  action  should  normally 
be  obtained  within  30  days.  Should  action 
delayed,  the  borrower  or  management  should 
notify  the  Agency  of  any  changes  which  they 
deem  as  being  essential  and  in  the  project's 
best  interest  provided  such  changes  do  not 
involve  the  use  of  reserve  funds,  a  rent 
change,  or  added  secured  debt,  and  proceed 
to  meet  the  needs  of  the  project.  In  such 
cases,  the  borrower  may  request,  and  the 
Agency  may  grant,  postapproval  of  the 
actions  when  shown  to  be  in  the  best  interest 
of  the  project. 

XIII  Accounting  and  Reporting 
Requirements  and  Financid  Management 
Analysis: 

A  General.  FmHA  anticipates  that  RRH, 
RCH,  and  LH  borrowers  will  account  for  all 
project  income  and  expenses  through  a 
bookkeeping  or  accounting  system  as  a 
normal  business  practice  appropriately 
reflecting  the  complexity  of  project 
operations.  The  degree  of  sophistication  will 
also  reflect  such  factors  as  the  type  of 
borrower;  the  size,  location,  and  type  of 
project  and  the  type  of  financial  management 
information  needed  to  provide  adequate 
guidance  and  supervision  to  assure  program 
objectives  are  being  met. 

1  Separate  accountability.  Separate 
accountability  of  funds  is  required  and  may 
be  accomplished  by  bookkeeping  entry  for 
each  required  account  for  each  project  owned 
by  the  same  borrower.  The  policies  set  out 
herein  are  aimed  at  facilitating  efficient 
accounting  of  services  by  one  borrower. 
Conuningling  of  the  funds  of  two  or  more 
different  borrowers  is  prohibited  to  guard 
against  the  fiiilure  of  one  borrower 
threatening  the  financial  resources  of  other 
borrowers  (i.e.,  ensuring  that  a  bankruptcy 
does  not  result  in  freezing  bank  accounts  of 


several  borrowers  due  to  the  failure  of  one 
borrower  to  fulfill  its  responsibilities). 

a  Multiple  projects  owned  by  one 
borrower. 

(1)  The  principle  of  separate  accountability 
permits  a  borrower's  approved  accounting 
system  to  combine  project  funds  in  one  or 
more  bank  accounts  for  two  or  more  projects 
owned  by  the  same  borrower.  The  principle 
is  met  as  long  as  the  accounting  system 
segregates  and  tracks  each  project’s  funds 
separately.  This  means  for  example,  that  a 
Housing  Authority,  or  any  other  borrower 
owning  two  or  more  projects,  can  maintain 
one  bank  account  for: 

(1)  All  project  accounts,  or 

(ii)  The  same  type  of  account,  such  as 
general  operating  account  or  tax  and 
insurance  account,  for  two  or  more  projects. 

(2)  When  the  borrower  seeks  approval  of  its 
accounting  and  funds  tracking  system 
according  to  §  1930.122(a)(2)  of  this  subpart, 
it  must  demonstrate  to  FmHA  that  the  funds 
tracking  system  will  segregate  and  maintain 
separate  recordkeeping  accountability  for 
separate  projects.  Such  demonstration  must 
include  a  certification  issued  by  a  Certified 
Public  Accountant  (CPA)  stating  the  system 
will  function  to  meet  this  principle  of 
separate  accountability. 

b  Multiple  projects  owned  by  multiple 
borrowers.  When  a  management  agent  is 
handling  funds  for  multiple  borrowers,  the 
principles  of  separate  accountability  within  a 
bank  account  does  not  extend  across  multiple 
borrowers,  thus  a  separate  general  operating 
bank  account  is  required  for  each  separate 
borrower. 

c  Central  funds  collection  and 
disbursement  system.  When  a  management 
agent  is  handling  multiple  bank  accounts  for 
multiple  borrowers,  a  central  funds 
collection  and  disbursement  accounting 
system  may  be  maintained.  This  would 
permit  systems  under  which  a  management 
agent  could  track  funds  going  into  and  out  of 
the  bank  accounts  of  more  than  one 
borrower.  This  practice  would  facilitate  the 
hiring  and  paying  of  firms  providing'services 
to  multiple  borrowers.  A  central  funds 
collection  and  disbursement  accounting 
system  would  permit  billings  to  be  prorated 
between  projects  and  permit  funds  to  be 
withdrawn  i^m  many  bank  accounts  to 
facilitate  payment  by  one  check  to  a  firm 
providing  services  to  multiple  borrowers. 

d  Prorating.  The  accounting  system  and/ 
or  management  plan  must  document  how 
funds  are  prorated  for  revenue  and  expenses 
which  are  not  clearly  identifiable  as  being 
associated  with  a  particular  project  (e.g.,  how 
interest  earned  on  a  general  operating 
account  or  reserve  account  serving  two  or 
more  projects  owned  by  a  single  iMirower 
will  be  prorated  between  projects,  etc.) 

Where  this  documentation  is  not  present  for 
some  unusual  reason,  and  the  Agency  and 
the  borrower  become  involved  in  a  dispute 
over  this  issue  which  cannot  be  mutually 
resolved,  the  Agency  will  consider  proration 
by  the  number  of  units  in  the  respective 
projects  to  be  an  appropriate  guide  for 
prorating  the  funds  involved. 

e  Tenant  security  deposit  concerns.  When 
tenant  security  deposits  are  being  accounted 
for,  the  provisions  of  state  and  local  laws 
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must  be  met.  This  may  dictate  that  such 
accounts  be  held  in  a  separate  bank  account 
or  otherwise  separately  identified  and  may 
require  such  funds  be  held  in  trust  for  the 
tenant.  The  manner  in  which  tenant  security 
deposits  must  be  kept  must  also  be 
documented  in  the  accounting  system  and/or 
management  plan.  Where  this  documentation 
is  not  provided  for  some  unusual  reason, 
resolution  of  any  disputes  must  be  done 
according  to  State  and  local  law. 

2  Borrowers  with  loan  agreements  or 
resolutions.  Borrowers  with  loan  agreements 
or  resolutions  are  subject  to  the  following 
conditions; 

a  All  RRH,  RCH,  and  LH  projects  with 
loan  agreements  or  resolutions  approved  on 
or  after  October  27. 1980,  are  required  to 
comply  with  the  provisions  of  paragraph  XIII 
of  this  exhibit. 

b  All  RRH,  RCH,  and  LH  projects  with 
loan  agreements  or  resolutions  approved 
prior  to  October  27, 1980,  will  be  guided  by 
the  recordkeeping  and  reporting 
requirements  of  their  respective  loan 
agreement  or  resolution. 

(1)  They  are  encouraged,  however,  to  adopt 
the  provisions  of  this  paragraph  by  amending 
their  existing  loan  agreement  or  resolution. 

(2)  The  State  Director  may  require  adoption 
of  these  provisions  when  deemed  necessary 
as  a  loan  servicing  action. 

c  Any  amendment  to  an  existing  loan 
agreement,  or  resolution,  requires 
concurrence  of  all  parties  and  written 
consent  of  the  Servicing  Office  staff  who 
may.  when  deemed  necessary,  obtain  advice 
from  the  State  Director  or  the  OGC  prior  to 
enactment  of  the  amendment 

3  Individual  LH  Borrowers.  Individual 
farm  borrowers  with  nonrental  LH  units  will 
be  considered  in  general  compliance  with 
this  paragraph  by  virtue  of  completing  the 
recordkeeping  and  reporting  requirements  of 
their  farm  and  home  planning  with  FmHA  as 
outlined  in  subpart  D  of  part  1944  of  this 
chapter. 

4  Borrowers  without  loan  agreements  or 
resolutions.  Borrowers  without  loan 
agreements  or  resolutions  are  required  to 
maintain  information  in  sufficient  detail  to 
provide  the  necessary  assurance  that  program 
objectives  are  being  met.  As  necessary  to 
protect  the  integrity  of  the  program,  the  State 
Director  may  require  the  borrower  to 
establish  a  system  capable  of  accounting  for 
project  operations  and  reporting. 

B  Accounting  System.  A  bookkeeping  and 
accounting  system  provides  the  ffnancial 
information  needed  to  effectively  plan, 
control,  and  evaluate  project  activity, 
whether  required  by  FmHA  or  not.  The  type 
of  system  should  be  determined  prior  to  loan 
closing,  but  may  be  revised  with  FmHA 
approval  to  meet  program  objectives.  The 
Agency  may  also  prescribe  the  system  to  be 
used.  Form  FmHA  1930-5,  "Bookkeeping 
System — Small  Borrower,”  can  be  adapted  to 
the  bookkeeping  needs  of  small  MFH 
borrowers.  BooUeeping  for  MFH  operations 
may  be  maintained  using  a  cash  or  accrual 
method  of  accounting. 

1  Type  of  borrower  accounts.  As  used  in 
this  paragraph,  the  term  account  is  used 
interchangeably  to  mean  either  a  ledger  (or 
bookkeeping  account)  or  an  actual  banking 


account,  or  an  actual  securities  account 
provided  any  securities  account  meets  the 
conditions  set  out  herein.  Depending  upon 
the  complexity  of  the  accounting  system 
being  used,  these  accounts  may  be  further 
subdivided  into  subsidiary  ledgers  or 
accounts  to  assist  the  borrower  in  providing 
the  information  needed  for  project  financial 
analysis  or  reporting  requirements. 

Regardless  of  the  number  or  types  of 
accounts  established,  or  whether  a 
bookkeeping  and  accounting  system  is 
required,  the  borrower  must  meet  the 
following: 

a  All  project  funds  shall  be  held  only  in 
domestic  bank  accounts  insured  by  an  agency 
of  the  Federal  Government,  or  backed  by 
collateral  provided  by  the  bank,  or  held  in 
securities  meeting  the  conditions  set  out 
herein. 

b  All  funds  in  any  accoimt  shall  be  used 
only  for  authorized  purposes  as  described  in 
their  loan  agreement  or  resolution  and  this 
Exhibit. 

c  All  funds  received  and  held  in  any 
account,  except  the  tenant  security  deposit, 
membership  fee,  and  management  reserve 
(patronage  capital),  shall  be  held  in  trust  by 
the  borrower  for  the  loan  obligation  until 
used  and  serve  as  security  for  the  FmHA  loan 
or  grant. 

d  All  project  funds  will  be  accounted  for 
by  adequate  and  clear  accoimting  methods  or 
practices  that  otherwise  maintain  proprietary 
identity  of  said  funds  for  each  borrower. 

e  Each  borrower  will  maintain  at  least 
one  demand  deposit  or  checking  account. 
However,  it  is  not  necessary  for  each 
bookkeeping  account  within  one  project  to  be 
maintained  as  a  checking  account. 

f  In  no  case  shall  project  fund  accounts  be 
pledged  as  collateral  for  non-FmHA  debts. 

2  Accounts.  All  RRH,  RCH,  and  LH 
borrowers  will  maintain,  as  a  minimum,  the 
accounts  required  by  their  loan  agreement  or 
resolution.  The  following  accounts  are 
standard  for  all  RRH  and  RCH  loans 
approved  after  October  27. 1980,  and  for 
those  who  have  amended  their  previous  loan 
agreements  or  resolutions  to  adopt  these 
accounts,  or  those  required  by  a  servicing 
plan.  The  following  listing  of  accounts  also 
identifies  the  order  of  funding  of  each  of  the 
listed  accounts  through  available  project 
revenues  each  month: 

a  General  operating  account.  This 
account  records  all  project  income  and 
disbursements  exclusive  of  tenant  security 
deposits.  Excess  project  cash  held  in  this 
account  may  be  combined  with  other  project 
funds  described  in  this  paragraph  in 
temporary  (immediate  c^l)  interest  bearing 
accounts  when  separate  bookkeeping  records 
are  maintained  for  the  individual  project 
accounts.  This  accoimt  may  be  further 
subdivided  as  folllows: 

(1)  Initial  operating  capital. 

(i)  The  initial  operating  capital  may  be  in 
the  form  of  cash,  an  irrevocable  letter  of 
credit,  or  in  a  combination  of  the  two  as  set 
forth  in  $  1944.211(a)(6)  of  subpart  E  of  part 
1944  of  this  chapter. 

(ii)  The  borrower  will  have  deposited  the 
required  initial  operating  cash  into  the 
general  operating  account  by  the  time  of  the 
FmHA  loan  closing  or  when  interim 


financing  funds  are  obtained,  whichever 
occurs  fL^.  These  funds  will  blend  with 
other  revenue  that  accrues  to  the  account  to 
cover  budgeted  expenditures  including 
payment  of  return  to  owner.  Any  letters  of 
credit  will  be  supplied  by  the  time  of  the 
FmHA  loan  closing  or  when  interim 
financing  funds  are  obtained,  whichever 
occurs  f^st 

(iii)  Letters  of  credit  will  be  maintained  in 
the  casefile. 

(A)  They  must  be  renewed  as  needed  so 
that  a  current  letter  of  credit  is  always  in 
effect. 

(B)  If  a  borrower  does  not  renew  the  letter 
of  credit  they  will  be  required  to  deposit  an 
equivalent  amoimt  of  cash  into  the  general 
operating  account  before  the  letter  of  credit 
expires. 

(C)  If  a  borrower  supplied  all  or  part  of  the 
initial  operating  capital  in  the  form  of  a  letter 
of  credit  and  the  borrower  makes  cash 
deposits  into  the  general  operating  account 
for  operating  purposes,  the  borrower  can 
provide  the  Servicing  Office  with  a  new  letter 
of  credit  in  a  smaller  amount  with  evidence 
of  the  cash  deposit. 

(D)  The  new  letter  of  credit  and  the  cash 
deposit  must  total  the  required  initial 
operating  capital. 

(E)  The  old  letter  of  credit  will  be  returned 
to  the  borrower. 

(iv)  After  two,  but  before  five  full  (12 
month)  borrower  fiscal  years  of  project 
operation,  the  borrower  may  request  (in 
writing)  the  State  Director's  authorization  to 
make  a  one  time  withdrawal  of  the  initial 
operating  capital,  or  a  part  of  it.  The 
withdrawal  can  be  in  the  form  of  cash, 
release  or  reduction  in  the  letter  of  credit,  or 
a  combination  of  both.  The  one-time 
withdrawal  can  never  exceed  the  initial 
operating  capital  as  described  in  the  loan 
agreement  or  loan  resolution.  The 
withdrawal  can  be  approved  provided  that: 

,  (A)  The  project  has  achieved  at  least  a  95 
percent  occupancy  level  at  time  of  the 
withdrawal  request  or  achieved  a  95  percent 
occupancy  level  for  a  12-month  peric^ 
preceding  the  request  and  show  strong 
prospects  of  retaining  at  least  a  95  percent 
occupancy  level  in  the  immediate  fubore. 

(B)  The  withdrawal  will  not  affect  the 
financial  integrity  of  the  project.  After 
withdrawal.  10  percent  of  projected  project 
expenses  should  remain  in  the  general 
operating  account  in  excess  of  current 
liabilities  then  outstanding.  The  reserve 
account  must  be  on  schedule  less  authorized 
withdrawals.  The  borrower  must  demonstrate 
that  all  prudent  maintenance  is  being 
planned  and  performed,  and  payment  of 
necessary  project  expenses  are  not  being 
deferred. 

(C)  The  State  Director  determines  that  the 
withdrawal  will  not  necessitate  a  rent 
increase  during  the  year  of  withdrawal  or 
during  the  next  year  of  operation,  except  that 
rent  increases  needed  because  of  normal 
increases  of  operation  and  maintenance 
expenses  unrelated  to  the  withdrawal  may  be 
approved;  and 

(D)  The  State  Director  has  reviewed  and 
approved  any  required  borrower  reports 
before  the  initial  operating  capital  is 
withdrawn.  Promptness  is  expected  but 
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actual  withdrawal  of  funds  could  occur  in 
the  sixth  year. 

(2)  Deposits.  All  income  and  revenue  Crom 
the  housing  project  shall,  upon  receipt,  be 
immediately  deposited  in  the  general 
operating  account.  This  will  include  rent  or 
occupancy  charge  receipts,  housing  subsidy 
payments  (including  HUD  section  8  and 
FmHA  RA  payments),  occupancy  surcharge 
monies,  laundry  revenue,  or  any  other  project 
income  including  interest  earned  on  project 
accounts.  The  borrower  may  also  deposit 
other  funds  at  any  time  which  ere  to  be  used 
for  purposes  authorized  by  this  section, 
including  transfers  from  the  reserve  account. 

(3)  Disbursements.  The  borrower  shall  pay 
or  fund  the  actual,  reasonable,  and  necessary 
monthly  project  expenses  out  of  the  general 
operating  account  Current  expenses  may 
include  the  initial  purchase  and  installation 
of  furnishings  and  equipment  with  any  other 
funds  deposited  in  the  general  operating 
account  which  are  not  proceeds  of  the  loan  ■ 
or  income  or  revenue  tern  the  project. 
(However,  nonpront  borrowers  are  permitted 
to  use  loan  funds  specified  for  initial 
operating  capital  purposes  as  authorized  in 
subparts  D  and  E  of  part  1944  of  this 
chapter.)  Other  authorized  disbursements  are 
FmHA  approved  installments  of  debt  service 
including  occupancy  surcharge;  real  estate 
tax  and  insurance  escrow  as  provided  in 
p>aragraph  Xin  B  2  b  of  this  exhibit;  reserve, 
and  return  on  investment  as  provided  in 
paragraph  XIII  B  2  c  of  this  exhibit.  In  RRH 
accounts,  any  balance  remaining  in  a  general 
operating  account,  except  as  authorized, 
above,  may  be  retained  in  this  account  or 
transferred  to  the  reserve  account.  In  RCH 
accounts,  any  balance  in  excess  of  three 
months  of  average  operating  expenses 
remaining  in  a  gene^  operating  account  will 
be  transferred  into  the  cooperative’s 
patronage  capital  account  at  the  end  of  the 
fiscal  year. 

(4)  Unauthorized  disbursements.  Except  . 
for  cooperatives,  late  fees  charged  the 
borrower  according  to  subpart  K  of  part  1951 
of  this  chapter,  may  not  be  paid  from  project 
income.  When  late  fees  are  deducted  by 
FmHA  from  payments  made  from  project 
income,  the  project  general  operating  account 
must  be  reimbursed  from  nonproject  income 
of  the  owner  or  management  agent  or 
deducted  from  the  oivner’s  return  on 
investment. 

b  Heal  estate  tax  and  insurance  escrow 
account.  According  to  the  borrower's 
management  plan,  project  funds  for  periodic 
payment(s)  of  real  estate  taxes  and  real 
property  iustirance  may  be  deposited  in  a 
real  estate  tax  and  insurance  escrow  account 
or  held  in  the  general  operating  account  as 
cash  on  hand.  The  escrow  account  may  be  an 
interest  bearing  account.  Deposits  to  the 
account  should  be  in  monthly  increments  of 
one-twelfth  of  the  annual  anticipated  real 
estate  tax  and  insurance  payments.  Any 
interest  earned  shall  accrue  to  the  project  as 
project  operational  cash  income. 

c  Reserve  account.  The  reserve  account  is 
a  required  account  subject  to  the 
requirements  set  out  on  this  paragraph.  The 
borrower  will  initiate  monthly  deposits  in 
this  project  account,  preferably  an  interest 
bearing  account,  starting  the  same  month  the 


first  loan  payment  is  due  FmHA.  As  projects 
age,  the  required  reserve  account  level  may 
be  adjusted  to  meet  anticipated  “life-cycle" 
needs.  Including  equipment  and  fecility 
replacement  costs,  by  amending  the  loan 
agreement/resolution. 

(1)  Monthly  installments.  Immediately  after 
paying  each  installment  for  the  orderly 
retirement  of  the  FmHA  loan,  as  provided  in 
the  borrower’s  promissory  note,  required 
reserve  installments  shall  be  transferred  to 
the  Reserve  Account  at  least  at  the  monthly 
rate  stipulated  by  the  bcnrower’s  loan 
agreement  or  resolution  starting  with  the  date 
the  first  payment  is  due  to  the  Agency. 
Monthly  transfers  will  continue  until  the 
account  reaches  the  total  amount  specified  in 
the  loan  agreement  or  resolution.  Monthly 
transfers  srull  be  resumed  the  month 
following  withdrawals  that  decrease  the 
reserve  account  balance  below  its  required 
level  until  it  is  restored  to  the  specifted  total 
minimum  sum. 

(2)  Reserve  account  principles.  Reserve 
account  funds  are  governed  by  the  following 
principles: 

(i)  I^mary  use.  The  reserve  account  is 
primarily  used  to  meet  the  major  capital 
expense  needs  of  a  project.  It  is  expected  that 
the  reserve  accoimt  should  rarely  have  to  be 
used  to  meet  any  noncapital  expense  need  of 
a  project;  however,  the  ^rvicing  Official  may 
approve  such  uses  when  warranted  in 
unusual  circumstances  (e.g.,  a  cash  income 
shortfall,  using  the  notice  of  approval  at 
exhibit  B-9  of  this  subpart). 

(ii)  Investment  vehicles  and  institutions. 
Reserve  account  funds  not  immediately 
needed  to  pay  for  expenses  for  authorized 
purposes  may  be  held  as  set  out  herein. 
Reserve  account  funds  may  be  held  in  the 
form  of  a  checking,  savings,  negotiable  order 
of  withdrawal,  or  similar  account  at  a 
Federally  insured  domestic  institution  such 
as  a  bank,  savings  and  loan,  or  credit  union. 
Reserve  account  funds  may  be  held  in  the 
form  of  readily  marketable  obligations  of  the 
United  States  Treasury  Department  (e.g.,  U.S. 
Treasury  bonds.  U.S.  Saving  bonds,  zero 
coupon  bonds,  etc.)  at  a  Federally  insured 
domestic  institution  or  at  an  insured 
domestic  institution  authorized  to  sell 
secxirities.  Reserve  account  funds  may  also  be 
held  in  the  form  of  an  account  (the  account 
may  be  a  tax  exempt  account  or  a  taxable 
account)  established  at  an  insured  domestic 
institution  authorized  to  sell  securities  (the 
institution  may  or  may  not  charge  brokerage 
fees),  provided  the  accounts  so  established 
meet  the  remaining  conditions  set  out  herein 
and  are  not  used  in  a  speculative  manner. 

(iii)  Limitations  on  investments  in 
securities.  Any  secririties  must  be  backed  by 
the  United  States  (U.S.)  Government  or  an 
Agency  of  the  U.S.  Government,  or  be  triple 
A  (AAA)  rated  Govenunent  National 
Mortgage  Association  collateralized  tax- 
emempt  bonds  or  be  AAA  rated  prerefunded 
bonds.  Prerefunded  bonds  are  bonds  that 
originally  may  have  been  issued  as  general 
obligation  or  revenue  bonds  but  are  now 
secured,  until  the  call  date  or  maturity,  by  an 
“escrow  fund”  consisting  entirely  of  direct 
U.S.  Government  obligations  that  are 
sufftcient  for  paying  the  bondholders. 

(iv)  Reporting  actual  costs  of  securities.  In 
order  to  assure  that  required  amounts  have 


been  paid  into  the  reserve  account,  the  actual 
costs  of  securities  (which  in  many  cases  may 
not  be  the  fece  value)  must  be  shown  on  the 
project  books.  In  addition,  details  of  these 
transactions  should  be  disclosed  in  footnotes 
to  financial  information  provided  to  the 
Agency. 

(v)  Security  sales.  When  the  Agency 
approves  withdrawals  from  the  reserve 
account  and  the  funds  are  invested  in 
securities,  borrowers  must,  to  the  extent  that 
securities  are  available,  assure  that  securities 
are  sold  in  an  amount  which  results  in 
proceeds  sufficient  to  cover  the 
disbursement, 

(vi)  Forecasting  security  sales.  Since  the 
sale  or  redemption  of  any  securities  may 
result  in  cash  proceeds  of  less  than  the 
amount  Invested,  borrowers  should  take  . 
steps  to  minimize  the  risk  of  loss  from 
converting  securities  to  cash.  Needed  reserve 
account  withdrawals  should  be  forecasted 
well  in  advance  to  permit  Agency  approval 
of  anticipated  needs  such  that  security  sales 
can  be  arranged  to  be  sold  in  favorable 
market  conditions.  When  sales  of  securities 
take  place  the  proceeds  will  normally  be  held 
in  a  reserve  fund  at  a  domestic  bank,  savings 
and  loan,  credit  union,  or  similar  institution 
insured  by  an  Agency  of  the  Federal 
Government  until  such  time  as  withdrawals 
are  actually  needed  for  the  purposes 
authorized.  Should  unusual  circumstances 
require  the  sale  of  securities  in  unfavorable 
market  conditions  the  borrower  will  not  be 
required  to  reimburse  the  project  for  any 
losses  incurred. 

(vii)  Knowledge  required  of  securities 
investors.  Those  investing  in  securities  must 
be  knowledgeable  of  conunon  industry 
practices  prior  to  investing  in  securities. 
Knowledge  of  the  various  fees  that  may  be 
associated  with  the  purchase  and  sale  of 
securities  and  the  maintenance  of  secmity 
accounts  must  be  considered  when  making 
security  investments  (e.g.,  front  end  loads  or 
fees,  back  end  loads  or  fees,  maintenance 
fees,  etc.).  Such  fees  may  be  paid  by  the 
general  operating  account  or  by  the  reserve 
account.  However,  the  Agency  must  give  its 
prior  consent  before  reserve  account  funds 
may  be  used. 

(viii)  Financial  advisor  limitations.  Project 
proceeds  may  not  be  permitted  to  be  used  to 
pay  for  the  services  of  a  financial  advisor  to 
assist  in  the  selecting  of  securities  for 
investments,  since  the  securities  permitted 
are  relatively  limited  and  must  meet  the 
requirements  set  out  herein.  However, 
normal  brokerage  fees  may  be  paid  to  secure 
and  sell  securities.  It  is  recognized  that 
financial  advice  may  also  be  provided  as  part 
of  the  normal  brokerage  fee  service  package 
to  consummate  the  purchase  and  sale  of 
securities.  Separate  financial  advisor  services 
fees,  apart  from  normal  brokerage  fees,  are 
prohibited,  however. 

(3)  Reserve  account  backing.  Any  deposit 
and  withdrawal  frxim  the  reserve  account 
should  be  recorded  on  a  withdrawal  format 
for  tracking  and  reconciliation  of  the  account 
similar  to  that  found  in  exhibit  B-10  of  this 
exhibit. 

(4)  Excess  reserve.  Any  amount  in  the 
reserve  account  which  exceeds  the  total  sum 
specified  in  the  loan  agreement  or  resolution 
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may  be  transferred  to  the  general  operating 
account  for  the  authorized  purposes  only 
when  it  is  agreed  between  the  borrower  and 
FmHA  to  be  in  excess  of  the  requirement  and 
there  is  a  specihc  need  for  the  excess  funds. 
However,  the  FmHA  Servicing  Official  may 
direct  the  excess  sum  to  be  retained  in  the 
reserve  account  of  applied  as  an  extra 
payment  on  the  loan. 

(5)  Reserve  account  use.  Funds  in  the 
reserve  account  may  be  used  for  purposes  in 
accordance  with  this  paragraph.  The 
borrower  will  request  withdrawal  of  reserve 
funds  in  a  written  or  confirmed  manner 
before  they  are  needed.  Annual  budgets  are 
to  include  realistic  routine  income  and 
expense  levels  to  avoid  the  need  to  use  the 
reserve  for  routine  expenses  (operating 
shortfalls),  not  caused  by  emergencies  or  very 
unusual  servicing  situations;  but  when 
needed,  use  of  reserve  funds  may  be 
permitted  with  Agency  approval.  The 
Servicing  Official  will  take  prompt  action  on 
a  request  for  reserve  withdrawal  (normally 
within  5  working  days  of  the  request)  and 
provide  written  authorization  to  the  borrower 
for  any  authorized  withdrawal  of  funds  by 
the  use  of  a  letter  in  the  form  of  Exhibit 
B-9  of  this  subpart  (or  other  similar  letter 
containing  at  least  the  information  shown  on 
Exhibit  B-9  of  this  subpart)  before  the 
borrower  actually  withdraws  any  funds.  Any 
conditions  for  approval  (e.g.,  a  copy  of  paid 
invoices,  inspections,  etc.)  will  be  indicated 
in  the  letter.  Although  the  prior  consent  of 
the  Government  is  required  for  the  use  of 
reserve  funds,  the  Servicing  Ofhcial  may  post 
approve  the  use  of  reserve  funds  if  they  were 
used  for  authorized  purposes  and  their 
expenditure  would  have  been  approved  had 
a  request  for  approval  been  submitted  prior 
to  the  withdrawal.  The  borrower  must 
provide  documented  evidence  showing  the 
actual  amount  and  use  of  funds  before  the 
post-approval  action.  Authorized  purposes 
are: 

(i)  To  meet  payments  due  on  the  loan 
obligations  in  the  event  the  amount  for  debt 
service  is  not  sufficient  for  that  purpose. 

(ii)  To  pay  cost  of  repairs  or  replacements 
to  the  housing,  furnishings  or  equipment  or 
shortfalls  of  current  expenses.  Withdrawal 
for  planned  authorized  purptoses  should  be 
approved  in  advance  during  the  annual 
budget  approval  process. 

(iii)  To  make  improvements  to  the  housing 
project  without  creating  new  living  units  or 
to  retrofit  units  to  make  them  accessible  to 
the  physically  handicapped. 

(iv)  For  other  purposes  desired  by  the 
borrower,  which  in  the  judgement  of  the 
Government  will  promote  the  loan  purposes, 
strengthen  the  security,  or  facilitate,  improve, 
or  maintain  the  project  and  the  orderly 
collection  of  the  loan  without  jeopardizing 
the  loan  or  impairing  the  adequacy  of  the 
security.  Reserve  funds  may  also  be  used  to 
facilitate  payment  of  fees  associated  with  the 
buying  or  selling  of  securities  or  maintaining 
a  securities  accoimt. 

(v)  To  pay  a  return  on  investment  at  the 
end  of  the  borrower's  project  operating  year, 
provided  that  after  su^  disbursements  the 
amount  in  the  reserve  account  will  not  be 
less  than  that  required  by  the  loan  agreement 
or  resolution  to  be  accumulated  by  that  time 


(taking  into  consideration  the  provisions  of 
any  approved  servicing  plan  which  may  be 
authorizing  a  temporary  adjustment  to  these 
provisions],  minus  any  authorized 
withdrawals,  and  provided  that  the  amount 
in  the  reserve  account  will  likely  not  fall 
below  that  required  to  be  accumulated  during 
the  next  12  months. 

(A)  In  the  case  of  borrowers  operating  on 
a  limited  profit  basis,  to  pay  a  return  on  the 
borrower’s  initial  investment  as  identified  in 
the  loan  agreement  or  resolution. 

(B)  In  the  case  of  borrowers  operating  on 
a  ^11  profit  basis,  to  pay  an  annual  return  as 
specified  in  the  borrower’s  loan  agreement  or 
resolution. 

(6)  Exhibit  B-10  of  this  subpart  may  be 
used  by  the  borrower  and  FmHA  to  record 
deposits  and  withdrawals  in  the  reserve 
account  and  to  perform  reconciliation  of  the 
account  to  determine  the  current  account 
balance. 

d  Management  reserve  account 
(patronage  capita]  account).  Any  funds  in 
excess  of  three  months  of  average  operating 
expenses  remaining  in  the  general  operating 
account  of  an  RCH  project  at  the  end  of  the 
fiscal  year  will  be  transferred  and  maintained 
in  a  lump  sum  in  an  interest  bearing 
patronage  capital  account  and  will  be 
handled  according  to  any  state  laws 
governing  patronage  capital.  That  amount 
will  then  be  equally  assigned,  by 
bookkeeping  entry  only,  to  each  member.  The 
patronage  capital  funds  will  be  held  by  the 
cooperative  in  trust  for  the  respective 
member  until  that  member  terminates 
membership  in  the  cooperative,  provided  the 
member  has  paid  all  charges  and  costs  due 
the  cooperative.  The  patronage  capital  funds 
will  not  be  used  for  any  other  purpose. 

e  Security  deposit  or  membership  fee 
account  (when  applicable).  Upon  receipt,  all 
security  deposit  or  membership  fee  funds 
collected  sl^ll  be  recorded  in  a  bookkeeping 
account  that  is  kept  separate  from  the  project 
bookkeeping  accounts.  These  funds  shall  be 
deposited  in  a  separate  bank  account  that  is 
kept  separate  from  any  project  funds  and  will 
be  handled  according  to  any  state  or  local 
laws  governing  security  deposits.  Funds  in 
the  security  or  membership  fee  deposit 
account  shall  be  used  only  for  authorized 
purposes  as  intended  and  represented  by  the 
project  management  plan.  They  shall  be  held 
by  the  borrower  or  borrower’s  management 
agent  in  trust  for  the  respective  tenants  or 
members  until  so  used.  Any  amount  of  the 
security  deposit  account  which  is  retained  by 
the  borrower  as  a  result  of  lease  or  occupancy 
agreement  violations  shall  be  transferred  to 
the  general  operating  account  and  treated  as 
income  of  the  housing. 

(1)  The  owner  will  follow  all  State  and 
local  requirements  governing  the  handling 
and  disposition  of  security  or  membership 
fee  deposits. 

(2)  In  no  case  will  interest  earned  on 
security  or  membership  fee  deposits  accrue 
to  project  management  or  the  owner  of  a 
rental  project.  Any  interest  earned  but  not 
returned  to  the  tenants,  or  in  the  case  of  a 
cooperative,  interest  earned  on  membership 
fees  but  not  returned  to  members  will,  accrue 
to  the  project’s  general  operating  account  for 
disposition  as  outlined  in  the  management 
plan. 


C  Borrower  reporting  requirements.  It  is 
the  objective  of  FmHA  that  borrowers  will 
maintain  accounts  and  records  necessary  to 
conduct  their  operation  successfully  and 
from  which  they  may  acciuately  report 
operational  results  to  FmHA  for  review,  and 
otherwise  comply  with  the  terms  of  their 
loan  agreements  with  the  Agency.  Certain 
reports  are  necessary  to  verify  compliance 
with  FmHA  requirements  and  to  aid  the 
borrower  in  carrying  out  the  objectives  of  the 
loan.  Some  reports  must  be  submitted  with 
the  FmHA  payments  and  others  submitted  to 
FmHA  either  monthly,  quarterly,  or  annually. 
Exhibits  B-6,  B-7,  and  B-8  of  this  subpart 
are  to  be  used  as  a  guide  for  determining 
when  reports  are  due  and  the  number  of 
copies  required.  Borrower  accounts  and 
records  will  be  kept  or  made  available  in  a 
location  within  reasonable  access  for 
inspection,  review  and  copying  by 
representatives  of  FmHA  or  other  agencies  of 
the  U.S.  Department  of  Agriculture 
authorized  by  the  Department. 

1  Accounting  methods  and  records. 

a  Method  of  accounting  and  financial 
statements.  Borrowers  may  choose  a  cash  or 
accrual  method  of  accounting,  bookkeeping 
and  budget  preparation  as  described  in  their 
project  management  plan.  Balance  sheets  or 
statements  of  financial  condition  may  be 
prepared  reflecting  the  same  accounting 
method,  except  that  the  accrual  method  of 
reporting  financial  condition  will  be  used 
where  the  borrower  is  required  to  submit  an 
annual  audit. 

b  Approval  requirement.  Before  loan 
closing  or  start  of  construction,  whichever  is 
first,  each  borrower  shall  incorporate  a 
description  of  its  method  of  accounting, 
bookkeeping,  budget  preparation,  and 
reporting  of  financial  condition  and,  when 
applicable,  plans  for  auditing  in  the  project 
management  plan  that  must  be  approved  by 
FmHA. 

c  Records.  Form  FmHA  1930-5  may  be 
used  by  small  organizations  as  a  method  of 
recording  and  maintaining  accounting 
transactions.  Automated  systems  may  be 
used  if  they  meet  the  conditions  of  paragraph 
XVI  of  this  exhibit. 

d  Record  retention.  Each  borrower  shall 
retain  all  financial  records,  books,  and 
supporting  material  for  at  least  3  years  after 
the  issuance  of  the  audit  reports  and 
financial  statements.  Upon  request,  this 
material  will  be  made  available  to  FmHA,  the 
Office  of  Inspector  General  (OIG),  the 
Comptroller  General,  or  to  their 
representatives. 

2  Management  reports  and  review 
processes.  The  objective  of  management 
reports  and  review  processes  is  to  furnish  the 
management  and  FmHA  with  a  means  of 
evaluating  prior  decisions  and  to  serve  as  a 
basis  for  planning  future  operations  and 
financial  conditions.  Timely  reports  and  their 
review  fiimish  necessary  information  to 
make  sound  management  decisions.  All 
reports  will  relate  only  to  the  FmHA  financed 
project  and  borrower  entity.  Separate  reports 
will  be  prepared  and  submitted  for  each 
project  owned  by  the  same  borrower.  Forms 
necessary  in  making  the  required  reports  may 
be  requested  from  FmHA.  The  various  review 
processes  described  in  this  paragraph  are 
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illustratMl  at  paragraph  XIII C  3  of  this 
exhibit. 

a  Annual  budget  and  utility  allovmnce. 

(1)  Objective.  It  is  the  ob}ective  of  FmHA 
that  project  budgets  and/or  utility  allowances 
be  prepared,  reviewed,  and  approved  in  such 
manner  and  timing  that  the  approved  budget 
and/or  utility  allowance,  including  any 
authorixed  changes  to  same,  become  effective 
on  the  beginning  of  a  Hscal  year  of  project 
operation. 

(2)  Documents. 

(i)  The  annual  project  budget  will  be 
prepared  on  Form  FmHA  1930-7  by  the 
borrower  or  its  agent  following  the 
instructioiu  on  the  form.  It  will  reflect  budget 
planning  for  a  12  month  fiscal  year.  Figures 
in  the  "actual”  column  will  reflect  at  least  9 
months  of  actual  fiscal  year  activity  and  no 
more  than  3  months  of  estimated  activity  for 
the  balance  of  the  same  fiscal  year  based  on 
recent  actual  experience. 

(ii)  The  housing  allowance  for  utilities  and 
other  public  services  will  be  prepared  on 
exhibit  A-6  of  subpart  B  of  p^  1944  of  this 
chapter.  The  exhibit  A-6  will  be  prepared  by 
the  borrower  or  its  agent  following 
instructions  attached  to  exhibit  A-6  of 
subpart  E  of  part  1944  of  this  chapter. 

(3)  Supporting  data.  Any  data,  justification 
or  other  documentation  required  by  the 
instructions  for  preparation  of  Form  FmHA 
1930-7  and  exhibit  A-6  of  subpart  E  of  part 
1944  of  this  chapter,  or  otherwise  required  by 
the  Servicing  Official  on  an  individual  case 
basis,  shall  attached  to  the  respective 
document  when  submitted  to  the  Servicing 
Office. 

(4)  Due  date.  The  borrower  can  submit  the 
necessary  documents  as  soon  as  9  months  of 
current  fiscal  year  actuals  are  available,  but 
in  sufficient  time  to  meet  the  objective  stated 
at  C  2  a  (1)  of  this  paragraph.  The  Servicing 
Official  needs  IS  to  30  days  to  review  project 
budgets  and  utility  allowances  when  no 
changes  of  rents,  occupancy  charges,  or 
utility  allowances  are  needed.  When  such 
changes  are  needed,  the  borrower  needs  to 
submit  documents  to  allow  sufficient  time  for 
review  and  proper  notice  of  change  to  tenants 
or  members. 

(5)  FmHA  review.  Form  FmHA  1930-7  and 
exhibit  A-6  of  subpart  E  of  part  1944  of  this 
chapter  and  any  attachment  will  be  reviewed 
by  the  Servicing  Office  as  part  of  the  rental 
or  occupancy  charge/utility  allowance 
change  review  and/or  annual  review  process. 

b  Rental  or  occupancy  charge  bu  dget 
and/or  utility  allowance  change. 

(1)  Objective.  It  is  the  objective  of  FmHA 
that  changes  to  project  rental  or  occupancy 
charges  and/or  utility  allowances  be 
incorporated  into  the  annual  budget  review 
and  planning  process  in  such  manner  and 
timing  that  authorized  changes  become 
effective  at  the  beginning  of  a  fiscal  year  of 
project  operation. 

(2)  Documents.  When  a  rental  or 
occupancy  charge  and/or  utility  allowance 
change  is  proposed,  the  borrower  or  its  agent 
will  prepare  and  submit  Form  FmHA  1930- 
7  and  exhibit  A-6  of  subpart  E  of  part  1944 
of  this  chapter  and  any  supporting 
attachments  following  the  instructions  for 
either  document. 

(3)  Standards  and  timing. 


(i)  The  policies  and  procedures  governing 
rental  or  occupancy  charge  and/or  utility 
allowance  change  are  contained  in  exhibit  C 
of  this  Bubpart,  (available  in  the  "Borrower 
Handbook"  or  any  FmHA  office). 

(ii)  To  meet  the  projected  effective  date  of 
change,  the  necessary  dociunents  need  to  be 
received  by  the  Servicing  Official  at  least  75 
days  ahead  to  allow  FmHA  review  and  allow 
for  a  60*day  notice  to  tenants  or  members  of 
an  impending  change.  The  "actual"  column 
of  Form  FmHA  1930-7  shall  contain  actual 
data  for  the  fiscal  year  to  date  plus  the 
projection  of  expected  data  for  the  remainder 
of  the  fiscal  year.  This  projection  should 
cover  a  period  not  exceeding  90  days.  The 
same  supporting  data  standards  of  paragraph 
XIII C  2  a  (3)  of  this  exhibit  will  apply. 

(iii)  Should  the  borrower  need  to  request 
a  rental  or  occupancy  charge  and/or  utility 
allowance  change  at  some  time  other  than 
described  at  paragraph  XIII C  2  b  (3)  (ii)  of 
this  exhibit  (e.g..  mid-fiscal  year),  the  Form 
FmHA  1930-7  shall  reflect  the  project's 
financial  needs  for  the  next  12  months  of 
operation  and  the  "actual"  column  shall 
reflect  the  most  recent  12  months  of  actual 
data.  The  previous  fiscal  year's  audit  report, 
or  Form  FmHA  1930-6,  as  appropriate,  shall 
be  submitted  with  the  change  request  if  it 
was  not  previously  submitted  to  the 
Servicing  Office. 

(4)  FmHA  review.  Exhibit  C  of  this  subpart 
shall  govern  FmHA  review  of  the  borrower's 
request  for  rental  or  occupancy  charge  and/ 
or  utility  allowance  change. 

c  Quarterly  report. 

(1)  Objective.  The  objective  of  FmHA  is  for 
quarterly  reports  to  provide  a  monitoring 
means  for  borrowers  and  FmHA  to  mutually 
check  a  borrower's  progress  in  achieving 
program  objectives  and  when  applicable, 
meeting  servicing  goals.  The  Servicing 
Official  may  require  monthly  reports  rather 
than  quarterly  reports  when  warranted  in 
unusual  situations. 

(2)  Document.  Form  FmHA  1930-7  will  be 
used  by  borrowers  to  prepare  the  quarterly 
report. 

(3)  Standards. 

(i)  For  quarterly  reports.  Form  FmHA 
1930-7  will  be  completed  following  the 
instructions  on  the  form  for  preparation  of  a 
quarterly  report.  The  quarterly  report  shall  be 
required  upon  commencement  of  any  of  the 
following  situations: 

(A)  Start-up  of  initial  occupan':y  after 
completion  of  new  construction  or 
substantial  rehabilitation. 

(B)  Reamortization,  transfer  of  an  existing 
project  loan  or  a  100-percent  membership 
change. 

(C)  Failure  to  make  a  scheduled  loan 
payment,  failure  to  maintain  required 
transfers  to  the  reserve  account,  or  failure  to 
maintain  reserve  accounts  at  authorized 
current  levels. 

(ii)  For  monthly  reports.  Form  FmHA 
1930-7  will  be  completed  following  the 
instructions  on  the  form  for  preparing  a 
monthly  report.  The  monthly  report  may  be 
invoked: 

(A)  When  determined  essential  by  the 
Servicing  Official  as  part  of  a  servicing  plan 
made  in  accordance  with  exhibit  F  of  subpart 
B  of  part  1965  of  this  chapter  (available  in 
any  FmHA  office). 


(B)  When  there  are  factors  such  as  apparent 
violations  of  policy  or  reporting  practices, 
audit  findings,  sudden  increases  of  vacancy 
and/or  accounts  payable  or  receivables,  or 
other  evidence  of  weak  financial  condition. 

(4)  Frequency  and  discontinuance  of 
quarterly  and  monthly  reports. 

(i)  Reports  shall  be  prepared  and  submitted 
at  least  through  the  first  year  of  operation  for 
any  situation  described  in  paragraph  XIII C 
2  c  (3)  of  this  exhibit  and  each  quarter  or 
month  thereafter  for  new  or  existing  projects 
until  discontinuance  is  authorized  by  the 
Servicing  Official.  The  Servicing  Official  will 
evaluate  the  following  in  reaching  a  decision 
to  discontinue: 

(A)  The  project  has  been  operated  and 
maintained  in  a  satisfactory  manner  during 
the  most  recent  6  months  of  the  required 
reporting  period. 

(B)  An  adequate  accounting  system  is 
functioning  properly,  is  kept  current,  and  the 
most  recent  required  annual  financial  reports 
are  complete  and  have  been  submitted  to  the 
Servicing  Office. 

(C)  Project  loan  payments  to  FmHA  are  on 
schedule. 

(D)  The  project  reserve  account  is  ahead  or 
on  schedule,  allowing  for  authorized 
expenditures  or  authorized  reduction  in 
funding  as  set  forth  in  an  approved  servicing 
plan  or  budget. 

(E)  The  annual  review  has  been  completed 
by  the  Servicing  Office  and  the  annual  audit, 
or  verification  of  review  when  appropriate, 
has  been  found  acceptable. 

(F)  The  Servicing  Official  has  inspected  the 
project,  reviewed  project  operations,  and 
found  them  acceptable.  If  a  determination  is 
made  to  discontinue,  a  letter  shall  be  sent  to 
the  borrower  or  its  agent  with  a  copy  sent  to 
the  State  Director. 

(ii)  The  reporting  and  audit  requirements 
of  paragraphs  XIII C  2  c  (4)  (i)  (B)  and  (E)  do 
not  apply  when  the  most  recent  6  continuous 
months  of  successful  operation  occur  before 
the  first  audit  and/or  annual  review  is  due. 

(5)  Due  date.  Quarterly  (or  monthly) 
reports  shall  be  due  in  the  FmHA  Servicing 
Office  by  the  20th  day  of  the  month 
immediately  following  the  close  of  the 
respective  reporting  period. 

(6)  FmHA  review. 

(i)  The  Servicing  Official  will  review  the 
reports  for  year-to-date  status  of  project 
operations.  When  reports  reveal  actual  data 
that  exceeds  acceptable  tolerance  from  a 
forecasted  budget  Subtotal  item,  or  vacancies 
and  accounts  receivable  and/or  payable  are 
increasing,  the  Servicing  Official  will  initiate 
verbal  and/or  written  dialogue  with  the 
borrower  for  further  resolution  of  problems 
or  to  otherwise  achieve  acceptable  progress. 

(ii)  The  Servicing  Official  will  complete 
the  FmHA  review  and  forward  the  borrower’s 
report  and  any  related  documentation  to  the 
State  Director  by  the  30th  day  of  the  month 
following  close  of  the  reporting  period. 

(iii)  If  the  borrower  fails  to  submit  its 
report  by  the  due  date,  this  fact  will  be 
reported  to  the  State  Director  by  the  30th  day 
of  the  month  following  the  close  of  the 
reporting  period:  otherwise,  the  Servicing 
Office  will  complete  its  review  of  a  submitted 
report  no  later  than  10  calendar  days 
following  receipt  of  the  borrower's  report. 
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d  AnnuaJ  audit  reports  and  verifications 
of  review. 

(1)  Documents  and  general  standards. 

(i)  Annua/  audit  report  An  audit  report 
will  be  in  the  format  as  prepared  by  a  CPA 
or  Licensed  Public  Accountant  (LPA), 
provided  the  LPA  was  licensed  on  or  befcve 
December  31, 1970. 

(A)  All  audits  are  to  be  performed  in 
accordance  %vith  generally  accepted 
government  auduing  standards  or  GAGAS,  as 
set  forth  in  "Government  Auditing 
Standards"  (1988  Revision),  established  by 
the  Comptroller  General  of  the  United  States, 
and  any  subsequent  revisions  (this 
publication  is  commonly  referred  to  as  the 
"Yellow  Book”  or  "Government  Accounting 
Office  Standards”),  in  addition,  the  audits  are 
also  to  be  performed  in  accordance  with 
applicable  portions  of  various  Office  of 
Management  and  Budget  (0MB)  Circulars, 
Departmental  Regulations,  parts  3015  and 
3016  of  chapter  XXX  of  title  7,  and  the  FmHA 
Audit  Progi^  as  specified  in  separate 
sections  of  this  subpart. 

(B)  An  audit  report  is  required  for  any 
project  with  25  or  more  units  unless  the  State 
Director  or  Servicing  Official  determines  that 
a  project  with  24  or  fewer  units  requires  an 
audit  for  reasons  of  good  cause.  Such  reasons 
include,  but  are  not  limited  to,  situations 
where  project  records  are  incomplete  or 
inaccurate,  or  it  appears  that  the  borrower 
has  not  adequately  accounted  for  project 
funds,  or  where  the  borrower's  operation 
consists  of  multiple  projects  where  each  is  24 
or  fewer  units  (with  subsidy  reports  prepared 
for  each  project).  (NOTE:  The  State  Director  or 
Servicing  Official  may  require  that  the 
accounts  of  RHS  borrowers  be  audited  if  the 
loan  exceeds  the  2-year  repayment  term.) 

(C)  The  project  audit  report  should  cover 
the  borrower  entity  and  t^  expense  for 
preparation  of  the  audit  report  may  include 
the  auditor’s  preparation  of  any  IRS  required 
borrower  entity  reports  (i.e.,  Schedule  K-1 
(IRS  Form  1065),  "Partner’s  Share  of  Income, 
Credits,  Deductions,  etc.”). 

(D)  The  CPA  or  LPA  auditor  who  prepares 
the  audit  report  may  not  be  an  individual  or 
organization  that  is  associated  with  the 
borrower  in  any  manner,  other  than  the 
performance  of  the  audit  review  and 
preparation  of  the  project  audit  report  and 
required  IRS  reports,  that  creates  an  identity 
of  interest  or  possible  conflict  of  interest  (as 
described  in  paragraph  V  B  of  this  exhibit. 

For  example,  the  CPA  or  LPA  auditor  may 
not  be  an  employee  of  the  borrower  or  an 
employee  of  any  officer  of  the  organization, 
nor  be  an  employee  of  any  member, 
stockholder,  partner,  principal,  or  have  any 
ownership  or  other  interest  in  the  borrower 
organization. 

(E)  The  State  Director  or  Servicing  Official 
may  authorize  the  initial  audit  report  to  cover 
a  period  up  to  18  months  for  new  projects 
whose  first  operating  year  does  not  exceed  6 
months. 

(F)  The  State  Director  may  also  make  an 
exception  to  the  CPA  or  LPA  audit 
requirement  for  not  more  than  one  successive 
year  in  a  specific  case  providing:  the 
borrower  submits  a  written  request;  the 
FmHA  approved  budget  for  the  project 
includes  a  typical  and  reasonable  fee  for  the 


audit  but  the  negotiated  cost  of  an  audit 
would  increase  ffie  monthly  per  unit  rental 
rate  by  more  than  $4.00;  and  the  required 
repcHls,  including  a  CPA  or  LPA  prepared 
audit,  were  properly  submitted  fm  the  prior 
year’s  proje^  operations. 

(ii)  Verification  of  review.  Form  FmHA 
1930-8  will  be  prepared  by  a  competent 
person  qualified  by  education  and^m 
experience  who  has  no  identity  of  interest  or 
possible  conflict  of  interest  with  the  borrower 
or  its  principals.  However,  in  the  case  of  a 
nonprofit  institution,  the  verification  of 
review  may  be  made  by  a  committee  of  the 
membership  but  may  not  include  any  officer, 
director,  at  employee  of  the  borrower. 

(A)  Form  FmHA  1930-8  anil  be  used  Cm 
the  verification  of  review  of  project  accounts 
and  the  review  verifier  will  also  review  the 
actual  data  on  Form  FmHA  1930-7  for 
projects  with  24  or  fewer  units  unless  the 
requirements  of  paragraph  XUI C  2  d  (l)(i)(A) 
of  this  exhibit  are  invoked  by  the  State 
Director  or  Servicing  Official. 

(B)  The  State  Director  or  Servicing  Official 
may  authorize  the  initial  verification  of 
review  to  cover  a  period  up  to  18  months  for 
a  new  project  whose  first  operating  year  was 
less  than  6  months. 

(iii)  Project  operating  budget  actuals.  An 
annual  repmt  of  actuals  for  the  fiill  operating 
year  will  be  submitted  by  the  borrower,  or  its 
agent,  using  Form  FmHA  1930-7,  The  report 
will  reflect  the  actual  income  and  expenses 
for  the  project  for  the  bcerower’s  12-month 
operating  year.  The  report  will  be  submitted 
with  the  annual  audit  report  or  Form  FmHA 
1930-8,  as  appropriate. 

(iv)  Form  FmHA  1930-10,  “Annual 
Multiple  Family  Housing  Project  Review. " 
When  the  annual  audit  report  or  verification 
of  review  is  received.  Parts  D  C  and  D  of 
Form  FmHA  1930-10  may  be  prefilled  to  the 
extent  possible  to  record  {Hevious  year  status 
as  reported  in  the  audit  report  or  verification 
of  review.  The  Form  FmHA  1930-10  will  be 
completed  later  as  described  in 

$  1930.123(e)(2)  and  (i)  of  this  subpart. 

(v)  Fraud,  abuse,  and  illegal  acts.  If  the 
review  verifier  becomes  aware  of  any 
indication  of  fraud,  abuse,  or  illegal  acts  in 
FmHA  financed  projects,  prompt  written 
notice  shall  be  given  to  the  appropriate 
Servicing  Official. 

(2)  Specific  standards. 

(i)  State  and  local  governments  and  Indian 
tribes.  These  organizations  are  to  be  audited 
in  accordance  with  this  subpart,  7  CFR  part 
3015,  and  OMB  Circular  A-128,  with  copies 
of  the  audit  being  forwarded  by  the  borrower 
to  the  Servicing  Official  and  the  appropriate 
Federal  cognizant  agency,  if  applicable.  For 
guidance  in  meeting  these  requirements,  the 
auditor  may  refer  to  the  American  Institute 
of  Certified  Public  Accountants  Audit  and 
Accounting  Guide  for  "Audits  of  State  and 
Local  Governmental  Units.”  The  term 
Federal  financial  assistance  used  herein  shall 
mean  Federal  loan  and/or  grant  funds 
received  by  the  borrower,  but  not  rental 
subsidies. 

(A)  Cognizant  agency.  (1)  "Cognizant 
agency”  means  the  Federal  agency  assigned 
by  OMB  Ciitnilar  A-128.  Within  the  U.S. 
Department  of  Agriculture  (USDA),  the 
USDA  OIG  shall  fulfill  cognizant  agency 
responsibilities. 


(2)  Cognizant  agency  assignments.  Smaller 
bmrowers  not  assigned  a  cognizant  agency  by 
OMB  should  contact  the  Federal  agency  that 
provided  the  most  funds.  When  USDA  is 
designated  as  the  cognizant  agency  or  when 
it  has  been  determined  by  the  borrower  that 
FmHA  provided  the  major  portion  of  Federal 
financial  assistance,  the  appropriate  USDA 
OIG  Regional  Inspector  General  shall  be 
contacted. 

(B)  Audit  standards.  It  is  not  intended  that 
audits  required  by  this  subpart  be  separate 
and  apart  from  audits  performed  in 
accordance  with  State  and  local  laws.  To  the 
extent  feasible,  the  audit  work  should  be 
done  in  conjunction  with  those  audits. 

(1)  State  and  local  governments  and  Indian 
tribes  that  receive  $100,000  (»  more  a  year  in 
Federal  financial  assistance  shall  have  an 
audit  made  in  accordance  with  OMB  Circular 
A-128. 

(2)  State  and  local  governments  and  Indian 
tribes  that  receive  between  $25,000  and 
$100,000  a  year  in  Federal  financial 
assistance  shall  have  an  audit  made  in 
accordance  with  OMB  Circular  A-128  or  in 
accordance  with  the  FmHA  Audit  Program. 
This  is  an  option  of  the  State  and  local 
government  or  Indian  tribe.  If  the  election  is 
made  to  have  an  audit  performed  in 
accordance  with  the  FmHA  Audit  Program, 
the  audit  shall  be  in  accordance  with 
paragraph  XIII C  2  d  (2)(iii)  of  this  exhibit. 

(3)  State  and  local  governments  and  Indian 
tribes  that  receive  less  than  $25,000  a  year  in 
Federal  financial  assistance  shall  be  exempt 
from  compliance  with  OMB  Circular  A-128 
and  the  FmHA  Audit  Program.  These  State 
and  local  governments  and  Indian  tribes  shall 
be  governed  by  audit  standards  prescribed  by 
State  and  local  law  or  regulation. 

(4)  Public  hospitals  and  public  colleges 
and  universities  may  be  excluded  from  OMB 
Circular  A-128  audit  standards.  If  such 
entities  are  excluded,  audits  shall  be  made  in 
accordance  with  paragraph  Xlll  C  2  d  (2)(ii) 
of  this  exhibit. 

(5J  Indications  of  fraud,  abuse,  and  illegal 
acts  shall  be  referred  to  FmHA  for  processing 
in  accordance  with  paragraph  XIII C  2  d  (1) 
(v)  of  this  exhibit. 

(ii)  Nonprofit  institutions.  These 
organizations  are  to  be  audited  in  accordance 
with  this  subpart.  7  CTR  part  3C15,  and  OMB 
Circular  A-133,  with  copies  of  the  audit 
being  forwarded  by  the  borrower  to  the 
Servicing  Office  and  the  appropriate  Federal 
cognizant  agency,  if  applicable.  The  term 
Federal  financial  assistance  used  herein  shall 
mean  Federal  loan  and/or  grant  funds 
received  by  the  borrower,  but  not  rental 
subsidies. 

(A)  Cognizant  agency.  See  paragraph  XIII  C 
2  d  (2)  (i)  (A)  of  this  exhibit. 

(B)  Audit  standards. 

/I )  Nonprofit  institutions  that  receive 
$100,000  or  more  a  year  in  Federal  financial 
assistance  shall  have  an  audit  made  in 
accordance  with  the  provisions  of  OMB 
Qrcular  A-133.  However,  nonprofit 
institutions  receiving  $100,000  or  more  but 
receiving  awards  under  only  one  program 
have  the  option  of  having  an  audit  of  their 
institution  prepared  in  accordance  with  the 
provisions  of  the  OMB  Circular  A-'133  or 
having  an  audit  made  of  the  one  program  in 


40910  Federal  Register  /  Vol.  58,  No.  145  /  Friday,  July  30,  1993  /  Rules  and  Regulations 


accordance  with  paragraph  XIII C  2  d  (2)  (iii) 
of  this  exhibit.  For  prior  or  subsequent  years, 
when  an  institution  has  only  loan  guarantees 
or  outstanding  loans  that  were  made 
previously,  the  institution  will  be  required  to 
conduct  audits  for  those  programs  in 
accordance  %irith  paragraph  iuil  C  2  d  (2)  (iii) 
of  this  exhibit. 

(2)  Nonprofit  institutions  that  receive  at 
lease  $25,000  but  less  than  $100,000  a  year 
in  Federal  financial  assistance  shall  have  an 


A-133  or  in  actxsrdance  with  the  FmHA 
Audit  Program.  If  the  election  is  made  to 
have  an  audit  performed  in  accordance  with 
the  FmHA  Audit  Program,  the  audit  shall  be 
performed  in  accordance  with  paragraph  Xlll 
C  2  d  (2)  (iii)  of  this  exhibit. 

(3)  Nonprofit  institutions  receiving  less 
thw  $25,000  a  year  in  Federal  financial 
assistance  are  exempt  from  Federal  audit 
standards,  but  recoil  must  be  available  for 
review  by  appropriate  officials  of  FmHA. 

(Q  Fraud,  waste,  and  abuse.  Indications  of 
fraud,  abus9,  and  illegal  acts  shall  be 
processed  in  accordance  with  paragraph  XIII 
C  2  d  (1)  (v)  of  this  exhibit. 

(iii)  FaiHA  Audit  Program.  For-profit 
organisations  and  other  entities  referred  to 
this  paragraph  by  paramphs  XIII  C  2  d  (2) 

(i)  and/or  (ii)  of  this  ewibit,  audits  will  be 
performed  under  the  guidance  of  the  audit 
guide  entitled  “U.S.  Department  of 
Agriculture.  Fanners  Home  Administration- 
Audit  Program’*  (available  in  any  FmHA 
office). 

(3)  Due  date,  (i)  Annual  audit  reports  and 
verifications  of  review,  as  appropriate,  and 
Form  FmHA  1930-7  with  12  months  of 
project  operation  actuals  are  due  in  the 
Serving  Office  no  later  than  90  days 
following  the  close  of  the  project  fiscal  year. 

(ii)  If  the  audit  or  verification  of  review  and 
Form  FmHA  1930-7  with  12  months  of 
project  operation  actuals  cannot  be  submitted 
by  the  due  date,  and  the  owner  presents  a 
request  frir  e3ctension  supported  by  evidence 


that  delay  is  at  the  request  of  the  auditor,  and 
the  request  has  a  reasonable  explanation  of 
why  an  extension  of  the  due  date  is  needed, 
the  Servicing  Official  may  authorize  up  to  a 
30-day  extension  of  the  due  date. 

(iii)  If  an  explanation  is  not  forthcoming 
from  the  auditor,  or  the  explanation  received 
is  without  good  reason,  or  the  Servicing 
Official  otherwise  suspects  fiscal  difficulty, 
the  Servicing  Official  may  request  the 
borrower  to  submit  to  the  Servicing  Office  for 
review,  the  project  bank  statements  for  the 
general  operating,  reserve,  and  investment 
accounts  covering  the  most  recent  60-day 
period. 

(iv)  If  the  borrower  fails  to  submit  the 
requested  bank  statements  by  the  date 
stipulated  by  the  Servicing  Official,  the 
Servicing  Official  will  immediately  refer  the 
matter  to  the  OIG. 

(4)  FmHA  review.  An  audit  report  or 
verification  of  review  and  Form  FmHA  1930- 
7  with  12  months  of  project  operation  actuals 
will  be  reviewed  by  the  Servicing  Official 
within  60  days  following  receipt  of  the  audit 
report  or  verification  of  review.  From  this 
annual  audit  review  process,  the  Servicing 
Official  will  initiate  action  on  findings  and 
concerns  needing  inunediate  attention.  Those 
findings  and  concerns  not  needing 
immediate  action  will  be  considered  in  the 
next  budget  planning  and  annual  review 
process  at  the  end  of  the  fiscal  year  for 
implementation  in  the  following  fiscal  year 
of  project  operation. 

e  Miscellaneous  management  reports. 
These  reports  include,  but  are  not  limited  to, 
the  following  items  that  provide  additional  or 
imique  information  that  augment  or 
otherwise  support  other  management  reports 
described  in  this  section: 

(1)  Documents  and  formats,  (i)  Minutes  of 
annual  meetings.  Written  record  of  aimual 
meeting  of  organizational  borrowers  who,  by 
their  organizational  charter,  are  required  to 
maintain  such  written  records. 


(ii)  Energy  audit.  Prepared  according  to  the 
guidance  of  exhibit  D  of  this  subpart.  Energy 
audits,  including  implementation  plans  for 
energy  conservation,  are  prepared  and 
submitted  on  multi-year  cycles. 

(iii)  Miscellaneous  items.  These  include 
other  written  or  electronically  stored  data  or 
information  such  as  financial  or  income/ 
expense  data,  justification  statements,  or 
other  technical  or  informative  material  that 
stands  alone  or  supports  other  managements 
reports  described  in  this  section,  whether 
volunteered  by  the  borrower  or  requested  by 
the  Servicing  Official. 

(2)  Due  date.  Annual  minutes  and 
miscellaneous  items  are  due  along  with  the 
report  they  are  attached  to  as  supporting 
documentation.  New  energy  audits  are  due 
with  the  next  submission  of  Form  FmHA 
1930-7  following  expiration  of  the  old  energy 
audit. 

(3)  FmHA  review.  FmHA  review  of 
miscellaneous  management  reports  will 
coincide  with  review  of  the  management 
re;>ort  that  each  is  attached  to  as 
documentation. 

f  Project  worksheets. 

(1)  Submit  Form  FmHA  1944-29,  with  the 
payment  to  the  Servicing  Office.  This  form 
must  be  submitted  each  month  to  report 
overage,  occupancy  surcharge,  and/or  request 
RA,  even  if  a  loan  payment  is  not  submitted. 
This  form  reflects  occupancy  in  the  project 
as  of  the  first  day  of  the  month  preceding  the 
payment  due  date.  The  form  will  be  retained 
indefinitely. 

(2)  For  LH  projects.  Form  FmHA  1944-29 
will  be  submitted  monthly  for  the  LH  tenants 
who  receive  RA.  Otherwise,  the  Form  FmHA 
1944-29  covering  all  LH  tenants  will  be 
submitted  to  FmHA  at  least  once  annually 
with  the  annual  reports.  The  form  will  be 
retained  indefinitely. 

(3)  Illustration  of  MFH  budget  planning, 
annual  review,  and  annual  audit  review 
cycles. 


audit  made  in  accmdance  with  0MB  Circular 


Items  on  hand  during  fiscal  year 

Last  quarter  of  fiscal 
year 

Rrst  quarter  of  next 
FY 

Management  Reports/iteme  in  borrower  casefile _ 

Budget  Planning 

Anruiai  audit  prepa- 

—Previous  fiscal  year  annual  audit  or  Form  FmHA 

Process  Form 

ration  by  auditor 

1930-8 . . . 

FmHA  1930-7  & 

or  Form  FmHA 

util,  allowance  Re- 

1930-8  by  verifier. 

— ExhfoNA-l 

—Latest  supervisory  visit/inspection  . 

view  change  or  no 
change  of  rents  or 
occupancy 
char^  and/or 
utility  allowance. 

FmHA  starts  annual 

Form  FmHA  1930-7 

review  process. 

showing  12 

— Energy  audfi  &  implemantation  plan . . . 

— Form  FmHA 

months  of  project 
operating  actuals 
submitted  by  bor¬ 
rower. 

— Compfiance  review . . 

1930-7. 

—Management  plan . . . 

—Review  project  fi- 

—Management  agreement . 

nandal  and  man- 

agement  reports.  . 

Second  quarter 

FmHA  review  of  an¬ 
nual  audit  or  Form 
FmHA  1930-8  60- 
day  review  period. 

File  annual  audit  or 
Form  FmHA 
1930-8  for  next 
budget  planning  S 
annual  review 
process. 

FmHA  completes 
artnual  review 
process. 

FmHA  may  prefill 
Parts  II  C  and  D 
of  Form  FmHA 
1930-10. 

..  t 
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Items  on  hand  during  fiscal  year 

Last  quarter  of  fiscal 
year 

First  quarter  of  rwxt 
FY 

Second  quarter 

— Identity  of  Interest  Disclosure  Certification  Memo- 
rarxlum. 

Other— as  applicabie 

FmHA  completes 
Form  FmHA 
1930-10. 

Take  inrunediate  ac¬ 
tion  on  significant 
items  found  in  the 
Audit  Review. 

1 

D  Financial  and  management  analysis. 
Financial  and  management  analysis  provides 
information  on  the  status  of  the  project's 
operation.  Regular  analysis  by  the  borrower 
and/nr  FmHA  can  help  identify  strengths, 
weaknesses,  and  reasonableness  of  income 
and  expenses  so  that  appropriate  corrective 
actions  can  be  taken.  Some  methods  of 
analysis  FmHA  encourages  are: 


1  Budget  analysis:  Using  quarterly  (or 
monthly  if  deemed  necessary)  and  annual 
reports,  the  borrower  or  pniject  manager 
compares  actual  income  and  expenses  with 
the  budgeted  amounts.  Any  differences 
between  the  budget  and  actual  figunts 
indicate  areas  of  the  project  operation  where 
the  manager  may  need  to  focus  added 
attention  and/or  take  coirertive  action. 


2  Ratio  analysis:  Ratios  are  an  effective 
tool  for  financial  analysis.  They  prescribe 
various  measures  of  actual  operating 
performance.  FmHA  and  borrowers  should 
develop  a  data  base  of  recorded  ratios  for 
comparative  analysis.  Some  useful  ratios  are; 


a 


b 

c 

d 

e 

f 

g 

h 


Vacancy  rate  = 


Re  sident  turnover  ratio  = 


Total  vacancy  days  for  the  month 
Total  unit  days  for  the  month 

Total  units  becoming 
vacant  during  the  period 


Average  units  occupied  for  the  period 


Total  expense 

Expense  ratio  = - - - 

Total  income 

Total  expense  (By  category) 

0&  M  cost  per  unit  = - — - — — • 

Total  no.  of  units 


Working  capital  ratio  = 


Collection  ratio  = 


Current  assets 

Current  liabilities 

Total  collections 

Total  occupancy  roll 

,  FmHA  Rental  Assistance  or 

Percent  of  revenue 

-  _  HUD  Section  8  payments 

from  Government  = - - 

Total  market  rent 

.sources 


Management  exp  ense 
per  unit 


Management  fee  and  costs 
Total  no.  of  units 


XIV  Termination  and  Eviction:  Borrowers 
and  project  managers  should  actively 
develop  ways  and  means  to  avoid  forced 
termination  of  leases  or  occupancy 
agreements  and  the  eviction  of  tenants  or 
members  by  considering  the  following: 

A  Entitlement  to  continued  occupancy. 

1  General.  The  borrower  or  project 
manager  may  terminate  or  refuse  to  renew 
any  occupancy  only  for  material 
noncompliance  with  the  lease  or  occupancy 
agreement  or  other  good  cause  such  as; 
a  Noneligibility  for  tenancy, 
b  Action  or  conduct  of  the  tenant  nr 
member  which  disrupts  the  livability  of  the 
project  by  being  a  direct  threat  to  the  health 
or  safety  of  any  person,  or  the  right  of  any 


tenant  or  member  of  the  quiet  enjoyment  of 
the  premises  and  related  project  facilities,  or 
that  results  in  substantial  physical  damage 
causing  an  adverse  Tinancial  effect  on  the 
project,  or  the  property  of  others.  Except 
when  such  threat  can  be  removed  by 
applying  a  reasonable  accommodation. 

c  Expiration  of  the  lease  or  occupancy 
agreement  period  is  not  sufficient  gnmnds  for 
eviction  of  a  tenant  or  member. 

2  Material  noncompliance.  Material 
nnncompliance  with  the  lease  or  occupancy 
agn*ement  includes; 

a  One  or  more  substantial  violations  of 
the  lease  or  occupancy  agreement;  or 
b  Nonpayment  or  repeated  late  payment 
of  rent  or  occupancy  charge  or  any  other 
financial  obligation  due  under  the  lease  or 


occupancy  agreement  (including  any  portion 
thereof)  beyond  any  grace  periiKl  constitutes 
a  substantial  violation;  or 

c  Admission  to  or  conviction  for  use, 
attempted  use,  possession,  manufacture, 
selling,  or  distribution  of  an  illegal  controlled 
substance  that: 

(1)  is  conducted  in  or  on  the  premises  by 
the  tenant  or  someone  under  the  tenant's 
control. 

(2)  is  allowed  to  happen  by  a  household 
member  or  guest  because  the  tenant  has  not 
taken  reasonable  steps  to  prevent  or  control 
such  illegal  activity;  or  because  the  tenant 
has  not  taken  steps  to  remove  the  household 
member  or  guest  who  is  conducting  the 
illegal  activity. 
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(3)  It  is  not  the  intent  that  this  provision 
of  material  lease  violation  apply  to  innocent 
members  of  the  tenant’s  household  who  arc 
not  engaged  in  the  illegal  activity,  nor  are 
responsible  for  control  of  another  household 
member  or  guest.  It  is  the  intent  that  such 
innocent  persons  can  remain  in  the  dwelling 
unit  if  an  otherwise  eligible  household 
remains  or  can  be  formed. 

3  Other  good  cause. 

a  Repeated  minor  violations  of  the  lease 
or  occupancy  agreement  which  disrupt  the 
livability  and  harmony  of  the  project  by 
adversely  affecting  the  health  or  safety  of  any 
person,  or  the  right  of  any  tenant  or  member 
to  the  quiet  enjoyment  of  the  leased  premises 
and  the  related  project,  or  that  have  an 
adverse  Tinancial  effect  on  the  project. 

b  The  borrower  or  project  manager  must 
base  their  decision  on  current  objective  data, 
not  on  supposition  that  the  tenant  may  or 
could  pose  a  harm  or  threat  to  other  persons 
or  property. 

c  Q)nduct  cannot  be  considered  as  other 
good  cause  unless  the  borrower  or  project 
manager  has  given  the  tenant  or  member 
prior  notice  that  the  conduct  will  constitute 
a  basis  for  termination  of  occupancy. 

4  Rent  overburden. 

a  Any  tenant  household  (except  those 
receiving  Section  8  benefits)  paying  more 
than  the  contribution  levels  cit^  in 
paragraphs  IV  A  2  c  (1),  (2),  or  (3)  of  this 
exhibit  toward  rent,  including  utilities,  is 
considered  to  be  experiencing  rent 
overburden  that  may  jeopardize  a  tenant's 
ability  to  maintain  occupancy. 

b  Whenever  a  tenant  is  experiencing  rent 
overburden,  borrowers  are  encouraged  to 
utilize  any  available  and  compatible 
governmental  or  private  rental  subsidies 
including  FmHA  RA  and/or  interest  credit;  or 
to  inform  tenants  where  they  may  apply  for 
Section  8  housing  assistance  to  minimize 
termination  of  tenancy. 

c  With  reference  to  FmHA  RA  or  interest 
credit,  no  further  action  by  the  borrower  is 
necessary  if  the  borrower  has  already 
requested  RA  in  conjunction  with  a  previous 
rental  or  occupancy  charge  change  request. 

d  For  purpose  of  this  provision,  the  term 
“rent  overburden"  also  refers  to  occupancy 
charges  paid  by  cooperative  members. 

5  Tenant  or  member  benefits  during 
termination  through  eviction. 

a  Continued  occupancy.  Tenant  or 
member  households  may  continue 
occupancy  through  the  specified  termination 
date,  or  if  judicial  action  is  initiated  to  evict, 
to  the  specified  date  in  a  court  order  for 
eviction.  In  addition,  this  policy  applies 
when  a  tenant  or  member  has  filed  a 
discrimination  complaint  and  a  final 
decision  on  the  complaint’s  resolution  is 
awaited  from  the  Department’s  Office  of 
Advocacy  and  Enterprise  or  the  Department 
of  Housing  and  Urban  Development. 

b  Rental  subsidy.  During  termination,  RA 
payments  and/or  interest  credit  and 
occupancy  surcharge  will  be  administered 
following  this  outline  according  to  type  of 
situation: 

(1)  Failure  to  recertify. 

(i)  If  failure  to  recertify  is  the  fault  of  the 
tenant  or  member 

(A)  The  borrower  will  charge  the  tenant  or 
member  note  rate  rent  or  occupancy  charge. 


and  occupancy  surcharge  during  the  period 
of  occupancy  with  an  expired  certification 
.and  will  remit  collected  overage  and 
occupancy  surcharge  to  the  Servicing  Office. 

(B)  If  the  tenant  or  member  does  not  pay 
rent  or  occupancy  charge  and  occupancy 
surcharge  during  this  period,  the  project  will 
not  be  required  to  pay  overage  or  to  pay  the 
occupancy  surcharge. 

(ii)  The  borrower  will  send  a  copy  of  the 
termination  notice  to  the  Servicing  Official, 
together  with  a  copy  of  the  "90  day”  and  “30 
day”  letters  sent  to  the  tenant. 

(iii)  The  Servicing  Official  will  suspend 
payment  of  any  RA  until  the  recertification 
process  is  completed;  otherwise  until  the 
tenant  or  member  moves  out  or  is  evicted  by 
court  order,  whichever  occurs  first. 

(iv)  The  Servicing  Official  will  annotate  the 
next  processed  project  master  list  with  an 
“E”  for  expiration  in  column  5  of  Part  11  of 
Form  FmHA  1944-29  for  the  appropriate 
tenant(s)  or  memberfs). 

(v)  If  failure  to  recertify  is  the  fault  of  the 
borrower  or  management,  through  no  fault  of 
the  tenant  or  member: 

(A)  The  Servicing  Official  will  advise  the 
borrower  or  management  to  rescind  the 
notice  of  termination. 

(B)  Overage  will  be  paid  from  project  funds 
or  by  the  management  agent,  depending  on 
the  provisions  of  the  management  plan  and 
management  agreement. 

(C)  Until  a  new  tenant  certification  is 
effective,  the  tenant  shall  continue  to  pay  the 
rent  or  occupancy  charge  established  by  the 
expired  tenant  certification,  as  well  as  the 
occupancy  surcharge. 

(vi)  If  the  termination  process  is  nullified, 
either  by  completing  the  recertification 
process,  by  judicial  action  or  the  resolution 
of  a  discrimination  complaint,  the  Servicing 
Official  will  restore  RA  and  request  RA 
payment  retroactive  to  the  date  it  was 
withheld,  based  on  the  newly  verified  tenant 
certification.  If  the  termination  process  ends 
with  voluntary  tenant/member  move-out  or 
court  ordered  eviction,  whichever  occurs 
first,  the  RA  will  be  assigned  to  the  next 
tenant  or  member  that  is  RA  eligible  at  the 
time  of  the  move-out  or  eviction. 

(2)  Lease  violation. 

(i)  The  borrower  will  send  a  copy  of  the 
termination  notice  to  the  Servicing  Official. 

(ii)  The  Servicing  Official  will  annotate  the 
next  processed  project  master  list  with  a  “T" 
for  termination  in  column  5  of  Part  II  of  Form 
FmHA  1944-29  for  the  appropriate  tcnant(s) 
or  members). 

(iii)  The  Sei^'icing  Official  will  continue  to 
authorize  RA  for  the  tenant  or  member. 

(iv)  The  borrower  will  continue  to  charge 
and  collect  the  rental  or  occupancy  charge 
rate  established  by  the  tenant’s  or  member’s 
current  tenant  certification,  as  well  as  the 
occupancy  surcharge. 

(v)  If  the  termination  process  is  nullified, 
either  by  resolution  of  the  lease  violation  or 
by  court  action,  normal  tenant/member  status 
resumes.  If  the  tennination  ends  with  tenant/ 
member  move-out  or  court  ordered  eviction, 
whichever  occurs  first,  the  RA  will  be 
assigned  to  the  next  tenant  or  member  that 

is  RA  eligible  at  the  time  of  the  move-out  or 
eviction. 

(vi)  If  the  tenant  certification  expires  while 
a  notice  of  termination  for  lease  violation  or 


good  cause  is  in  effect  (i.e.,  litigation  is 
pending): 

(A)  The  borrower  will  continue  to  assess 
the  rent  or  occupancy  charge  and  occupancy 
surcharge  to  the  tenant/member  at  the  rates 
established  by  the  expired  tenant 
certification,  through  such  time  the  court  has 
rendered  a  decision,  or  the  tenant/member 
has  moved  out,  whichever  occurs  first.  (Note: 
the  tenant/member  must  pay  the  rent  or 
occupancy  charge  and  occupancy  surcharge 
into  an  escrow  account  pending  the  outcome 
of  litigation.) 

(B)  The  project  will  not  be  required  to  pay 
overage  or  the  occupancy  surcharge. 

(C)  Should  the  court  deny  the  termination 
and  order  reinstatement  of  occupancy,  the 
borrower  shall  promptly  complete  the 
recertification  process  as  of  the  current  time 
to,  become  effective  as  soon  as  possible, 
collect  the  due  rent  or  occupancy  charge  and 
reimbursement  for  occupancy  surcharge,  and 
request  RA  retroactive  to  the  date  it  was 
suspended. 

B  Notice  of  tease  or  occupancy  agreement 
violation.  A  notice  of  lease  or  occupancy 
agreement  violation  is  prepared  and  issued 
by  the  borrower  or  authorized  representative. 
Any  such  notice  must  be  based  on  material 
violation  of  the  lease  or  occupancy  agreement 
terms  or  for  other  documented  good  cause  as 
determined  by  the  borrower  or  the  project 
manager. 

1  The  notice  of  lease  or  occupancy 
agreement  violation  will  be  handled 
according  to  the  terms  of  the  lease  or 
occupancy  agreement.  Tenants  or  members 
will  be  given  prior  notice  of  lease  or 
occupancy  agreement  violation  according  to 
State  or  local  law.  The  notice  must: 

a  Refer  to  relevant  provisions  in  the  lease 
or  occupancy  agreement. 

b  State  the  violations  with  enough 
information  describing  the  nature  and 
frequency  of  the  problem  to  enable  the  tenant 
or  member  to  understand  and  correct  the 
problem.  In  those  cases  where  the  lease  or 
occupancy  agreement  violation  is  due  to  the 
tenant’s  failure  to  pay  rent  or  the  member’s 
failure  to  pay  occupancy  charge,  a  notice 
stating  the  dollar  amount  of  the  balance  due 
on  the  rent  or  occupancy  charge  account  and 
the  date  of  such  computation  shall  satisfy 
this  requirement. 

c  State  that  the  tenant  or  member  will  be 
expected  to  correct  the  lease  or  occupancy 
agreement  violation  by  a  specified  date. 

d  State  that  the  tenant  or  memlier  may 
infoimally  meet  with  the  borrower  or 
borrower  representative  to  attempt  to  resolve 
the  stated  violation  before  the  date  of 
corrective  action  specified  in  the  notice. 

e  Advise  the  tenant  or  member  that  if  he 
or  she  has  not  corrected  the  stated  violation 
by  the  date  specified,  the  borrower  may  seek 
to  terminate  the  lease  or  occupancy 
agreement  by  bringing  forth  a  judicial  action, 
at  which  time  the  tenant  or  member  may 
present  a  defense. 

2  The  notice  shall  be  accomplished  by: 
sending  a  letter  by  first  class  mail  to  the 
tenant  or  member  at  his  or  her  address  at  the 
project:  or  by  serving  a  copy  of  the  notice  on 
any  adult  person  answering  the  door  at  the 
dwelling  unit,  or  if  no  adult  respionds,  by 
placing  the  notice  under  or  through  the  door. 


Federal  Register  /  Vol.  58,  No.  145  /  Friday,  July  30,  1993  /  Rules  and  Regulations 


40913 


if  possible,  or  by  affixing  the  notice  to  the 
door.  Service  shall  not  be  deemed  effective 
until  either  method  of  notice  as  described 
herein  has  been  accomplished.  The  date  on 
which  the  notice  shall  be  deemed  to  be 
received  by  the  tenant  or  member  shall  be  the 
date  on  which  the  required  first  class  letter 
is  mailed,  or  the  date  on  which  the  notice 
provided  for  in  this  paragraph  is  properly 
given,  whichever  method  of  service  is  used. 

C  Notice  of  termination. 

1  Upon  failure  by  the  tenant  or  member 
to  meet  the  condition(s)  or  correct  the 
violation(s)  stated  in  the  notice  of  lease  or 
occupancy  agreement  violation  by  the  date 
specified,  the  tenant  or  member  will  be 
notified  that  the  occupancy  is  terminated  and 
that  eviction  is  being  sought  through  the 
appropriate  judicial  process  according  to 
State  or  local  law. 

2  The  notice  of  termination  is  prepared 
and  issued  by  the  borrower  or  its  authorized 
representative  in  accordance  with  the  prior 
notice  requirements  and  provisions  of  State 
or  local  law. 

3  If  State  or  local  law  is  silent  or 
otherwise  not  explicit,  the  notice  must  state 
the  reason  and  basis  for  the  termination  of 
occupancy  (i.e.,  material  or  other  good  cause 
violation,  or  both). 

4  The  notice  of  termination  must  include 
the  location  and  regular  office  hours  during 
which  the  tenant  or  member  (or  counsel)  may 
view  its  file  and  copy  any  information  it 
contains  to  aid  in  the  tenant's  member's 
defense. 

5  The  notice  will  be  accomplished  in  the 
same  manner  described  at  paragraph  XIV  B 

2  of  this  exhibit. 

6  A  copy  of  the  notice  of  termination  will 
simultaneously  be  forwarded  to  the  Servicing 
Office. 

7  In  those  states  where  the  notice  of  lease 
or  occupancy  agreement  violation 
automatically  b^omes  the  notice  of 
termination  after  a  prescribed  period  of  time, 
the  requirements  of  the  notice  of  termination 
have  been  met. 

D  Servicing  Official  review. 

1  Upon  receipt  of  a  copy  of  notice  of 
termination,  the  Servicing  Official  shall 
promptly  review  the  notice  for  technical 
compliance  with  paragraph  XIV  C  of  this 
exhibit  and  any  applicable  State 
Supplements.  The  Servicing  Official  will  not 
review  the  notice  for  the  merits  of  the  action, 
nor  express  any  opinion  on  the  merits  of  the 
action  (this  responsibility  resides  with  the 
State  or  local  court). 

2  No  further  action  is  required  if  the 
notice  of  termination  meets  technical 
requirements  of  pre{>aration. 

3  If  the  notice  of  termination  fails  to  meet 
the  technical  requirements  of  preparation, 
the  Servicing  Official  will: 

a  Inform  the  borrower  how  the  notice  of 
termination  failed  to  meet  the  technical 
requirements  of  preparation, 

b  Inform  the  borrower  to  cease  the  action, 

c  Inform  the  borrower  that  it  may  reissue 
a  new  revised  notice  of  termination  if  the 
borrower  believes  the  conditions  still  warrant 
such  action,  and 

d  Send  to  the  tenant  a  copy  of  the 
Servicing  Official's  letter  that  was  sent  to  the 
borrower. 


E  Notice  of  eviction.  A  notice  of  eviction 
is  prepared  and  issued  by  a  court  of  law,  not 
the  borrower  or  its  authorized  representative. 
Eviction  will  be  carried  out  as  specified  by 
the  terms  of  the  eviction  notice  and  court 
order. 

XV  SECmJTY  SERVICING:  Security 
servicing,  as  referenced  in  this  exhibit, 
concerns  the  borrower's  general 
responsibilities  in  relation  to  the  loan 
agreement  or  resolution,  note,  mortgage,  and 
other  loan  documents.  It  does  not  deal  with 
security  items  between  the  borrower  and  the 
tenants  or  members.  FmHA  will  look  to  the 
borrower  to  fulfill  its  obligation  according  to 
the  requirements  of  the  loan  agreement  or 
resolution,  note,  mortgage,  and  other  legal  or 
closing  documents.  Some  items  of  special 
emphasis  are: 

A  Fidelity  coverage.  It  is  the  borrower's 
overall  responsibility  as  described  in  the 
management  plan  to  see  that  fidelity  coverage 
is  in  place  on  any  personnel  entrusted  with 
the  receipt,  custody,  and  disbursement  of  any 
project  monies,  securities,  or  readily  saleable 
property  other  than  money  or  securities.  The 
borrower  should  have  fidelity.coverage  in 
force  as  soon  as  there  are  assets  within  the 
organization  and  it  must  be  obtained  before 
any  loan  funds  or  interim  financing  funds  are 
made  available  to  the  borrower.  Coverage 
must  be  fiY)m  a  company  licensed  to  provide 
coverage  in  the  state  where  the  project  is 
located.  Fidelity  coverage  obtained  should 
utilize  standard  industry  forms  copyrighted 
by  an  organization  such  as  the  American 
Association  of  Insurance  Services,  or  AAIS; 
Insurance  Services  Office,  Inc.,  or  ISO;  or  the 
Surety  Association  of  America,  or  SSA.  Use 
of  the  following  guidelines  will  meet  the 
administrative  intent  of  FmHA: 

1  Fidelity  coverage  policies  must  declare 
in  the  insuring  agreement(s)  that  the 
insurance  company  will  provide  protection 
to  the  insured  against  the  loss  of  project 
money,  securities,  and  property  other  than 
money  and  securities,  through  any  criminal 
or  dishonest  act  or  acts  committed  by  any 
"employee,”  whether  acting  alone  or  in 
collusion  with  others,  not  to  exceed  the 
amount  of  indemnity  stated  in  the 
declaration  of  coverage.  The  FmHA 
minimally  requires  any  insuring  policy  to 
include  an  insuring  agreement  that  covers 
employee  dishonesty. 

2  'The  types  of  coverage  policies 
acceptable  to  FmHA  are: 

a  Blanket  crime  policy.  This  type  of 
policy  usually  provides  the  broader  fidelity 
coverage  and  economy  of  cost  options. 
Premiums  are  subject  to  discount  based  on 
the  level  of  internal  control  exercised  by  the 
insured  operation.  This  type  of  policy  can 
provide  the  following  insuring  agreements: 

(1)  Employee  dishonesty — Form  A, 
Blanket.  (Required) 

(2)  Loss  inside  the  premises — Money  and 
Securities  Broad  Form.  (Recommended) 

(3)  Loss  outside  the  premises — Money  and 
Securities  Broad  Form.  (Reconunended) 

(4)  Depositor’s  forgery  or  alteration. 
(Recommended) 

b  Fidelity  bond.  Fidelity  bonds  limit 
coverage  only  to  employee  dishonesty. 
Fidelity  bonds  are  generally  used  when  one 
or  two  employees  are  covered.  Premiums  are 


based  on  established  rate  charges  that  are 
usually  greater  than  for  blanket  crime 
policies. 

(1)  Schedule  and  position  bonds.  A 
schedule  bond  covers  a  named  employee  and 
is  acquired  with  each  change  of  employment. 
A  position  bond  covers  a  named  position  of 
responsibility  and  permits  continuous 
coverage  even  though  the  person  holding  that 
position  changes.  Of  the  two.  a  position  bond 
is  preferred  by  FmHA. 

(2)  Blanket  bonds.  Blanket  bonds  cover  all 
employees  in  either  of  two  forms: 

(i)  Commercial  blanket  bond  (Form  A). 

This  bond  limits  coverage  to  each  loss, 
irrespective  of  how  many  persons  are 
involved.  This  form  of  bond  is  available  on 
a  "standard”  basis. 

(ii)  Blanket  position  bond  (Form  B).  This 
bond  limits  coverage  to  each  employee, 
hence  it  can  provide  greater  protection  if 
there  is  collusion  of  two  or  more  persons. 

This  is  a  nonstandard  form  of  bond  available 
from  some  insurance  companies  who  use 
their  own  individualized  forms. 

3  The  FmHA  requires  only  an 
endorsement  listing  all  FmHA  financed 
properties  and  their  locations  covered  under 
the  policy  or  bond.  The  policy  or  bond  may 
also  include  properties  or  operations  other 
than  FmHA  financed  properties  on  separate 
endorsement  listings. 

4  Individual  or  organizational  borrowers 
will  have  fidelity  coverage  when  they  have 
employees  with  access  to  project  assets  as 
cit^  in  paragraph  XV  A  of  this  exhibit; 
otherwise,  a  management  company  with 
exclusive  access  to  the  borrower’s  assets  will 
have  the  fidelity  coverage. 

5  Borrowers  who  use  a  management  agent 
with  exclusive  access  to  project  assets  as 
cited  above  will  require  the  Agent  to  have 
fidelity  coverage  on  all  principals  and 
employees  with  access  to  the  project  assets. 
Should  active  management  revert  to  the 
borrower,  the  borrower  will  obtain  fidelity 
coverage  as  specified  In  XV  A  1  of  this 
paragraph  as  a  first  course  of  business. 

6  Fidelity  coverage  is  not  required  when 
a  loan  is  made  to  an  individual  (a  natural 
person)  or  a  General  Partnership  and  that 
person  or  general  partner  will  Iw  responsible 
for  a  project’s  financial  activities.  (An 
individual  person  cannot  bond  or  obtain 
coverage  against  its  own  actions.) 

7  In  the  case  of  a  land  trust  where  the 
beneficiary  is  responsible  for  management, 
the  beneficiary  will  be  treated  as  an 
individual. 

8  A  limited  partnership  will  not  be 
required  to  have  fidelity  coverage  on  its 
general  partners  UNLE^  one  or  more  of  its 
general  partners  perform  financial  acts 
coming  within  the  scope  of  the  usual  duties 
of  an  "employee.” 

9  The  minimum  amount  of  fidelity 
coverage  will  be  the  amount  calculate  by 
multiplying  an  exposure  index  by  a  coverage 
factor.  When  the  calculated  amount  is  less 
than  $10,000,  minimum  coverage  of  $10,000 
must  be  provided.  This  calculation  is  made 
as  follows: 

a  Determine  exposure  index:  Exposiue 
index=25  percent  of  the  SUM  of  annual  cash 
receipts  (rents,  cash  subsidy,  interest,  etc.) 
and  cash  (cash  carryover,  reserves,  CD’s,  tax 
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and  insunncs  escrows,  etc.).  Round  to  next 
higher  $1,000. 

b  Determine  coverage: 
Coverage=exposure  index  X  coverage  factor 
taken  from  the  coverage  chart.  Round  to  next 
higher  $1000. 
c  Coverage  chart: 


Exposure  index 

Coverage 

factor 

$100,000  or  lees _ _ 

.30 

$100,000  to  $200,000  . . 

.28 

$200,000  to  $300,000  . 

.26 

$300,000  to  $400,000  . . 

.24 

$400,000  to  $500,000  _ 

.22 

$500,000  to  $600,000  _ _ 

.20 

$600,000  to  $700,000  . . 

.18 

$700,000  to  $800,000  . . . . 

.16 

$800,000  to  $800,000  .... _ _ 

.14 

$900,000  to  $1,000,000  . . 

.12 

$1,000,000  or  more - - 

.10 

d  Example:  $245,000  exposure  index  X 
.26=$63,700  Minimum  coverage 
(rounded)=$64,000 
10  A  deductible  is  designed  to  allow 
flexibility  in  balancing  what  the  project  can 
prudently  pay  firom  its  own  assets,  at  a  time 
of  loss,  against  the  economy  of  annual 
premiums  in  its  annual  budget.  The 
following  deductible  levels  will  meet  FmHA 
requirements; 


Rdelity  coverage 

Deduct¬ 
ible  level 

l  Inrtar  50,000 . 

$1,000 

2,500 

In  the  area  of  $100,000 . 

In  the  area  of  $250,000 . 

5,000 

In  the  area  of  $500,000  . . 

10,000 

In  the  area  of  $1,000,000  . . 

15,000 

11  When  discussing  fidelity  coverage 
with  its  insurance  agent,  the  borrower  and/ 
or  management  agent  should  inquire  how  it 
can  improve  its  internal  controls  to  reduce 
exposure  to  risk.  Adoption  of  improvement 
measures  may  result  in  lower  premiums. 

12  The  premium  fcv  a  borrower’s  fidelity 
coverage  on  project  site  employees  is  a 
project  expense. 

13  The  premium  of  a  management  agent’s 
fidelity  coverage  for  the  agent’s  principals 
and  employees  will  be  the  management 
agent’s  business  expense  (i.e.,  it  is  included 
within  the  management  fee).  When  a  project 
site  employee  is  covered  under  the 
’’umbrella”  of  the  agent’s  fidelity  coverage, 
the  pro  rata  p<»tion  of  the  premium  covering 
the  employee  may  be  considered  a  project 
expense. 

14  Fidelity  coverage  should  be  reviewed 
during  annual  review  and  adjusted  when 
necessary. 

B  Insurance.  The  minimum  amounts  and 
types  of  insurance  required  of  the  borrower 
will  be  determined  by  FmHA  in  accordance 
with  subparts  A  and  B  of  part  1806  of  this 
chapter  (FmHA  Instructions  426.1  and  426.2) 
exc^  as  otherwise  described  in  this 
paragraph.  All  references  to  County 
Supervisor  shall  be  construed  to  mean 
Se^icing  Official  when  applied  to  the 
multiple  housing  program.  The  borrower  or 
its  agent  shall  ol^n: 


1  Adequate  fire,  extended  coverage,  and 
earthquake  insurance  as  needed  will  be 
required  on  all  buildings  included  as  security 
for  the  loan  or  grant  (see  Guide  Letter  1930- 

4  for  requesting  renewals).  The  amount  of 
coverage  will  to  not  less  than  the  ’’Total 
Estimated  Reproduction  Cost  New  of 
Improvements,”  on  page  5  of  Form  FmHA 
1922-7,  ’’Appraisal  Report  for  Multi-Unit 
Housing.”  'The  following  additional 
provisions  will  apply: 

a  An  initial  insurance  policy  with 
evidence  of  first  ]rear  paid  premium  will  to 
delivered  to  the  FmHA  Servicing  Official  at 
the  time  of  loan  closing  or  transfer  of  loan, 
providing  at  least  1  year  of  coverage. 

b  Form  FmHA  426-2,  “Property 
Insurance  Mortgage  Clause,”  or  the 
provisions  thereof  printed  in  the  policy  or  in 
a  blanket  letter  from  an  insurance  company, 
must  to  part  of  the  policy;  namely  to  provide 
FmHA,  as  mortgagee,  with  at  least  10  days 
advance  rtotice  of  cancellation. 

c  Evidence  of  paid  premium  in 
subsequent  3rears  will  not  to  required. 

d  Any  change  of  insurance  provider  or 
level  of  coverage  or  term,  will  be  provided  to 
the  Servicing  Official  by  use  of  Part  VII 
’’Notice  of  Change  to  Borrower/Project 
Status,”  of  Form  FmHA  1930-7. 

2  Suitable  Worker’s  Compensation 
Insurance  on  all  its  employees.  Worker’s 
Compensation  Insurance  for  employees  of  a 
management  agent  shall  to  paid  out  of  the 
agent’s  management  fee.  When  a  project  site 
employee  is  covered  under  the  "umbrella”  of 
the  agent’s  insurance,  the  portion  of  premium 
attributable  to  a  project  site  employee  may  be 
a  project  expense. 

3  Adequate  liability  insurance. 

4  Flood  insurance  when  the  project  is 
located  in  a  designated  flood  hazard  area. 

5  A  blanket  insurance  policy  may  to 
accepted  from  a  borrower  when  blanket 
coverage  is  more  cost  efiective  for  each 
FmHA  financed  project  on  a  prorata  basis, 
and  an  endorsement  is  attached  to  the  policy 
listing  FmHA  financed  projects,  locations, 
and  coverage  limits  separate  from  any  other 
properties  covered  by  the  policy. 

C  Real  estate  and  personal  property 
taxes.  All  borrowers  will  to  requir^  to  pay 
their  taxes  before  they  become  delinquent 
and  provide  FmHA  with  proof  of  payment 
(see  Guide  Letter  1930-7  to  remind 
borrowers  to  pay  taxes).  An  exception  to  the 
above  may  to  made  if  the  borrower  has 
formally  contested  the  amount  of  the 
propierty  assessment  and  had  escrowed  the 
amount  of  taxes  in  question  in  a  manner 
acceptable  to  the  Servicing  Official. 

Xlh  Automation  of  FmHA  Forms  and 
Formats:  The  various  forms  and  formats 
approved  or  prescribed  for  use  by  borrowers 
and  their  agents  throughout  this  subpart  may 
to  prepared  on  automated  systems  when  the 
following  criteria  is  compli^  with; 

A  FmHA  forms  approved  for  official  use 
byOMB. 

1  The  identical  wording  and 
nomenclature  of  an  official  form  must  to 
included  in  the  automated  version  of  the 
form,  including  the  OMB  approval  number. 

2  The  function  (i.e..  logic  or  mathematical 
calculation)  of  an  official  form  must  to  the 
same  in  an  automated  version  of  the  form. 


3  The  name  or  logo  of  the  source  of  an 
automated  form  must  to  visibly  annotated  on 
each  output  of  the  automated  form. 

4  Nominal  spacing  adjustment  of  the 
content  of  an  official  form  on  the  automated 
format  is  permitted  to  accommodate 
limitations  of  automation  software  and 
hardware. 

5  Output  size  must  to  8’A  inches  X  11 
inches. 

6  Output  on  colored  paper  is  permissible 
but  not  required  by  FmHA. 

B  Unofficial  FmHA  formats.  Items  such 
as  management  plans,  management 
agreements,  waiting  lists,  and  FmHA  guide 
letters  should  to  automated  to  the  extent 
possible.  Content  and  completion  of  the 
format  must  to  developed  according  to 
FmHA  guidelines  for  the  item. 

Exhibit  B-1 — Management  Plan 
Requirements  for  Farmers  Home 
Administration  Financed  Multiple 
Family  Housing  (MFH)  Projects 

The  objective  of  a  management  plan  is  to 
describe  the  property  owner’s  expectations 
and  standards  for  performance,  timing,  and 
results  of  management  of  all  aspects  of  the 
various  components  of  property  operation, 
maintenance,  and  compliance  with 
applicable  laws  and  regulations.  This  exhibit 
is  intended  to  guide  the  owner  in  identifying 
the  various  components  of  property 
management  in  an  organized  manner.  The 
listing  of  discussion  items  under  each 
component  is  intended  as  further  guidance. 
Items  should  to  added  if  needed;  likewise, 
those  items  listed  and  not  applicable  to  a 
given  property  situation  need  not  to 
addressed. 

FmHA  requires  management  of  FmHA 
financed  MFH  projects  to  to  in  compliance 
with  applicable  Federal,  State,  and  local  laws 
and  this  regulation.  Exhibit  B-4  of  this 
subpart  will  to  used  by  a  prospective 
management  agent  to  provide  a  resume  of 
management  background  and/or  experience. 
Exhibit  B-5  of  this  subpart  will  to  used  by 
an  owner  who  proposes  to  provide  di^pct 
project  management.  In  rur^  cooperative 
housing  (RCH),  a  cooperative’s  lioard  of 
directors  will  manage  the  business  of  the 
cooperative  with  the  assistance  of  the  adviser 
to  the  board.  If  the  board  is  unable,  in  the 
adviser’s  opinion,  to  manage  the  cooperative 
after  an  adequate  period  of  training,  then 
FmHA  will  make  the  determination  of 
whether  the  cooperative  will  hire 
professional  management. 

FmHA  will  review  the  management  plan  to 
evaluate  the  borrower’s  standards  for  project 
management.  The  management  plan  and  any 
subsequent  revisions  must  to  signed  by  the 
borrower,  and  then  approved  and  signed  by 
the  authorized  FmHA  official.  No  loan  will 
to  closed  or  construction  started,  or  loan 
transfer  completed,  without  a  properly 
approved  and  signed  management  plan. 
Management  plans  should  to  reviewed 
annually  and  updated  at  least  triannually  by 
the  borrower.  Any  updated  or  modified 
management  plan  will  need  to  to  reviewed 
and  approved  by  the  Servicing  Official  at  the 
time  of  annual  review.  When  only  a  few 
changes  are  needed,  use  of  an  addendum  to 
the  plan  is  acceptable  to  FmHA. 


Federal  Register  /  Vol.  58,  No.  145  /  Friday,  July  30,  1993  /  Rules  and  Regulations 


40915 


A  management  plan  will  reflect 
understanding  of  FmHA  program 
requirements  for  the  project  and  address  each 
of  the  following  areas: 

1  The  role  and  responsibility  of  the  owner 
and  the  relationship  and  delegations  of 
authority  to  the  management  agent.  A 
management  agreement  must  be  provided 
where  a  management  agent  is  to  be  used.  If 
there  is  no  management  agent,  the 
management  plan  should  supply  the 
equivalent  information  concerning  the 
management  staff  assigned  to  day-to-day 
operation  of  the  project  even  when  the  owner 
provides  direct  management. 

a  Describe  and  fully  justify  any  identity 
of  interest  as  described  in  paragraph  V  B  of 
Exhibit  B  of  this  subpart. 

b  Identify  the  supervisory  relationships, 
and  to  whom  the  incumbent  of  the  position 
responsible  for  the  day-to-day  op)eration  of 
the  project  is  accountable. 

c  Describe  the  conditions  when  the 
management  agent  must  consult  the  owner 
before  taking  any  action. 

d  Identify  the  person  or  position  in  the 
owner's  organization  that  is  the  key  contact 
for  the  management  agency.  Describe  the 
type  of  decisions  to  be  made  by  this  contact 
person. 

e  Describe  the  fundamental 
responsibilities  and  duties  of  the  owner  and 
the  managing  agent.  Identify  any  areas  of 
overlap  and  describe  how  the  overlap  will  be 
handled. 

f  Describe  any  pro  rata  divisions  of 
singularly  incurred  operating  expense  that  is 
common  to  the  management  agent  and  the 
owner  (project)  (i.e.,  fidelity  coverage  that 
may  be  divided  between  both). 

2  Personnel  policy  and  staffing 
arrangements. 

a  Describe  hiring  practices  of 
management  and  their  conformance  with 
equal  employment  opportunity  requirements, 
b  Include  a  staffing  plan  for  the  project, 
c  Describe  the  lines  of  authority, 
responsibility,  and  accountability  (internal 
controls)  within  the  management  entity. 

d  Describe  the  standards  and  plans  for 
training  and  familiarizing  employees  with 
their  job  related  responsibilities  and 
applicable  FmHA  program  requirements. 
Describe  how  such  training  will  generally  be 
achieved. 

3  Plans  and  procedures  for  marketing 
units,  achieving  and  maintaining  full 
occupancy,  and  meeting  HUD  Form  935.2, 
"Affirmative  Fair  Housing  Marketing  Plan,” 
requirements. 

a  Describe  how  aflirmative  marketing 
practices  will  be  used.  Desaibe  the  outreach 
and  marketing  efforts  that  will  be  used  to 
reach  those  low-income  and  minority 
persons  who  are  least  likely  to  apply  for  such 
housing  without  special  outreach  efforts. 

b  Describe  the  methods  that  will  be  used 
to  achieve  and  maintain  the  highest  possible 
level  of  occupancy.  When  applicable, 
indicate  any  additional  compensation  or 
incentives  that  may  be  allowed  management 
agents  for  early  initial  rent-up.  (If  this  area  is 
not  covered  in  the  management  plan,  it  will 
usually  not  be  allowed  by  FmHA  at  a  later 
date. 


c  Describe  how  the  units  will  be 
advertised.  Indicate  minimum  levels  planned 
regardless  of  occupancy  levels. 

d  Describe  the  appropriate 
communication  system,  auxiliary  aids,  or 
other  assistance  that  will  be  used  to  ensure 
effective  communication  with  applicants, 
tenants  or  members,  and  members  of  the 
public  that  have  sight  or  hearing 
impairments. 

e  Describe  the  kinds  of  reasonable 
accommodation  the  project  can  readily 
provide  such  as  changing  water  faucets, 
kitchen  equipment,  door  knobs,  assigning 
handicap  parking  spaces,  etc. 

f  Describe  the  process  management  will 
follow  in  reviewing  and  determining  whether 
structural  modification  of  an  apartment  unit 
is  practical  and  feasible  to  reasonably 
accommodate  a  tenant  or  household  member 
who  has  a  handicap  or  disability. 

g  Indicate  whether  the  FmHA  sample 
waiting  list  (exhibit  B-14  of  this  subpart)  or 
some  other  waiting  list  will  be  used.  If 
another  waiting  list  is  used,  indicate  how  its 
use  will  otherwise  comply  with  FmHA 
guidelines. 

h  Attach  copies  of  sample  forms  that  will 
be  used  to  record  unit  condition,  and 
indicate  who  will  receive  copies  of  the 
inspection  forms. 

i  Describe  any  orientation  services  to  be 
provided  tenants  or  members  to  acquaint 
them  with  the  project  and  care  of  the  units. 
Indicate  what  printed  project  information 
will  be  given  to  applicants. 

j  Identify  the  person  or  staff  position 
responsible  for  determining  tenant  or 
member  eligibility  and  their  location  on  the 
waiting  list. 

k  In  projects  receiving  tax  credits, 
describe  how  special  waiting  lists  will  be 
established  and  when  eligible  tenants  with 
incomes  higher  than  tax  credit  limits  will  be 
considered  for  occupancy. 

4  Procedures  for  determining  eligibility 
and  for  certifying  and  recertifying  incomes. 

a  Describe  how  applications  and  other 
records  relevant  to  this  function  will  be  kept. 
If  application  fees  are  used,  describe  them. 

b  Describe  the  level  of  knowledge,  skill, 
and  ability  that  management  oflicia)(s)  will 
be  expected  to  possess  before  assuming  rental 
related  duties  such  as  application  processing, 
eligibility  determination,  selection,  unit 
assignment,  certification,  recertification,  rent 
or  occupancy  charge  and  occupancy 
surcharge  collection,  and  recordkeeping.  This 
discussion  should  mention  training  and 
testing  to  be  provided  or  obtained  to  achieve 
and  maintain  the  level  expected. 

c  Identify  whether  project  funds  or  the 
management  agent  will  pay  overage  when 
overage  is  due  through  no  fault  of  the  tenant 
or  member. 

5  Leasing  and  occupancy  policies. 

a  Describe  the  occupancy  standards  for 
the  project.  (This  could  be  shown  as  an 
annex  to  the  management  plan.) 

b  Describe  the  project  admissions  and 
leasing/occupancy  policies  and  procedures, 
and  criteria  for  selecting  tenants/members  for 
occupancy.  (This  could  be  shown  as  an 
annex  to  the  management  plan.) 

c  Describe  the  level  of  knowledge,  skill, 
and  ability  that  management  official(s)  will 


be  expected  to  understand  and  apply 
regarding  project  lease  provisions  and 
prohibitions,  occupancy  standards,  and 
admissions  policies. 

d  Describe  special  procedures  that  will  be 
used  where  the  marketing  area  includes  non- 
English  speaking  or  reading  persons  to  assure 
that  such  persons  will  understand  leases  or 
occupancy  agreements  and  established  rules. 

6  Ren  t  and  occupancy  charge  and 
occupancy  surcharge  collection  policies  and 
procedures. 

a  Describe  the  project  rent/occupancy 
charge  and  occupancy  surcharge  collection 
policy  and  procedure,  covering  such  matters 
as  where  the  collection  point  is,  which  staff 
position  handles  the  collection,  provisions 
for  collection  after  normal  office  hours, 
recording,  and  safeguarding  of  collections. 

b  Describe  the  project  security  deposit/ 
membership  fee  policy  and  procedure 
covering  matters  similar  to  the  preceding 
item.  Include  discussion  on  handling  of  any 
interest  earned  on  such  deposits. 

7  Procedures  for  requesting  and 
implementing  a  rent  or  occupancy  charge 
change. 

a  Describe  the  process  to  be  followed  for 
preparation  and  request  of  a  change  of  rents/ 
occupancy  charges  and/or  utility  allowances, 
and  to  notify  tenants  of  such  change,  to  meet 
FmHA  requirements. 

b  Identify  which  staff  position  or  person 
will  process  change  requests. 

c  Describe  when  such  change  requests 
will  normally  be  made  in  terms  of  economic 
need  and  timing  within  a  flscal  year  of 
operation. 

8  Plans  and  procedures  for  carrying  out 
an  effective  maintenance,  repair,  and 
replacement  program. 

a  Describe  the  project  objective  and 
general  plan  for  preventive  maintenance. 

b  Describe  where  the  project’s  as-built 
plans  and  specifications  will  be  located  and 
identify  the  staff  position  responsible  for 
updating  it  as  modifications  occiir. 

c  Describe  the  general  maintenance 
procedures  and  schedules  or  cycles  to:  (this 
list  could  be  attached  as  an  addendum) 

(1)  Check  and  service  appliances  and 
mechanical  equipment. 

(2)  Perform  safety  checks  of  smoke/fire 
alarms,  fire  extinguishers,  outside  lighting, 
and  ice  removal,  etc. 

(3)  Inspect  and  perform  maintenance  and 
redecoration  incident  to  tenant/member 
move-out  and  move-in. 

(4)  Perform  major  interior  and  exterior 
pointing  and  redecorating. 

(5)  Perform  major  repairs  and  grounds 
maintenance. 

(6)  Remove  garbage  and  trash. 

(7)  Perform  common  areas  cleanup 
(parking  lot,  entryways,  hallways, 
community  room,  etc.) 

d  Describe  the  project  policy  and 
procedure  for  tenants/members  to  prepare 
and  submit  maintenance  requests. 

e  Describe  the  general  timing  for  handling 
purchase  orders  and  payments. 

f  Describe  the  project  policy  for  budgeting 
for  and/or  requesting  use  of  reserve  funds  for 
funding  major  maintenance  or  replacement 
items. 
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g  In  migrant  or  aaesonally  occupied  labor 
housing  (LH).  describe  the  above  items  in 
terms  of  season  opening  and  closing  dates. 

9  Plans  and  procedures  for  providing 
supplementtd  services. 

a  Describe  tbe  types  of  supplemental 
services  such  as  laundry  and  rending 
machines  that  will  be  provided  to  beneBt 
occupants. 

b  Explain  whether  this  equipment  will  be 
owned  and  opierated  by  the  owner  or  a 
consignee  (vendor). 

c  Describe  the  saMceeping  and  recording 
practices  (internal  control)  of  any  cash 
collections  from  use  of  the  equipment. 

d  Describe  who  will  be  responsible  for 
maintaining  the  equipment  and  stocking  any 
vending  machines. 

e  When  a  consignee  will  operate  the 
equipment,  describe  the  general  terms  of  the 
consignment  contract. 

10  Plans  for  accounting,  recordkeeping, 
and  meeting  FmHA  reporting  requirements. 

a  Briefly  describe  tbe  type  of  project 
accounting  methods  (Le.,  cash  or  accrual) 
and  records  that  will  be  used,  how  will  they 
be  maintained,  and  which  staff  position  will 
prepare  and  maintain  them. 

b  Describe  how  interest  earned  on  project 
reserve  funds  will  be  psorated  and  accounted 
“separately’'  if  such  fimds  are  deposited 
jointly  with  funds  of  another  project  owned 
by  the  same  borrower. 

c  Describe  whether  the  project 
bookkeeping  chart  of  accounts  and  bank 
accounts  is  compatible  with  Form  FmHA 
1930-7,  “Multiple  Family  Housing  Project 
Budget,"  requirements,  and  if  not,  what 
adjustments  will  be  made  when  reporting 
actuals  on  the  form. 

d  identify  which  staff  member  or  position 
will  be  responsible  for  the  preparation  and 
submission  of  the  quarterly  and  annual 
reports  required  by  FmHA. 

e  Provide  assurance  or  explanation  that 
the  person  or  Brm  who  will  perform  and 
prepare  the  annual  audit,  or  veriBcation  of 
review,  is  not  associated  with  the  project, 
other  thm  to  perform  the  audit  or  review. 

f  Discuss  the  proposed  tenant  or  member 
record  maintenance  system  including 
retention  of  records  and  identify  which 
person/position  will  handle  and  maintain  the 
records. 

g  Identify  where  records  subject  to  FmHA 
review  will  be  kept  and  which  p>erson/ 
position  FmHA  will  contract  to  review  the 
records. 

1 1  Energy  conservation  measures  and 
practices. 

a  Describe  the  plan  to  inform  and 
encourage  tenants/members  in  use  of  energy 
conservation  practices  they  can  use  in  their 
unit  to  save  utility  expense  (and  thus 
minimize  utility  allowances  and  conserve 
rental  assistance). 

b  Describe  the  plan  to  utilize  energy 
conservation  practices  in  the  common  areas 
of  the  project  (to  conserve  operating  expense 
and  help  minimize  rent/occupancy  charge 
levels). 

c  Describe  the  project  objective  in 
implementing  energy  conservation  measures, 
if  any,  as  they  are  identified  in  an  energy 

duQlt. 


1 2  Plans  for  tenant  participation  in  rural 
rental  housing  (RRH)  project  operations  and 
tenant’s  relationship  with  management. 

a  Decribe  any  plans  for  a  tenant 
organization  and  how  management  and  staff 
will  work  with  the  organization. 

b  Describe  where  the  Tenant  Grievance 
and  Appeals  Procedure  (subpart  L  of  part 
1944  of  this  chapter)  will  be  posted  in  the 
project  and  otherwise  made  available  to 
tenants.  Identify  which  person  or  staff 
position  will  be  responsible  for  responses  to 
and  consideration  of  a  tenant/member 
grievance. 

1 3  Plans  for  member  participation  in 
BCH  project  operations. 

a  Decribe  who  will  explain  to  the 
members  tbe  types  of  committees  the 
cooperative  will  be  using. 

b  Describe  what  the  cooperative  will  do 
to  attract  member  participation  on 
committees. 

c  Describe  how  the  board  ntembers  will 
participate  with  the  committee. 

d  Describe  where  the  cooperative  will 
post,  and  otherwise  make  available  to 
members,  the  Tenant  Grievance  and  Appeals 
Procedure  (subpart  L  of  part  1944  of  this 
chapter).  Identify  which  person  or  staff 
position  will  be  responsible  for  response  to 
and  consideration  of  a  member  grievance. 

14  Plan  far  carrying  out  management 
training  pn^rams. 

a  Describe  the  standards  of  training  and 
proficiency  that  management  or  board 
members  will  be  expected  to  attain  and 
maintain  to  perform  their  duties  and 
responsibilities  in  carrying  out  project 
objectives,  including  compliance  with 
applicable  Federal,  State,  and  local  laws. 

b  Describe  the  plan  to  conduct  internal 
training  and  to  otherwise  use  external 
training  sources  to  maintain  levels  of  attained 
proficiency. 

c  For  RCH,  describe  the  actions  the  board 
will  take  if  a  board  member(s)  does  not 
participate  in  training. 

d  For  RCH,  describe  the  role  the  board 
will  assume  in  making  sure  the  RCH 
membenhip  as  a  wbe^  understands  its  role 
and  functions  in  the  cooperative. 

15  Termination  of  leases  or  occupancy 
agreements  and  eviction. 

a  Identify  which  person  or  staff  position 
is  responsible  for  knowing  and  administering 
State  and  local  laws  and  FmHA’s 
requirements  regarding  terminatio.i  of  leases 
or  occupancy  agreement  and  evictions. 

b  l^ntify  which  person  or  staff  position 
is  responsible  for  knowing  and  administering 
State  and  local  laws  and  FmHA's 
requirements  regarding  the  notification  that 
must  be  given  to  a  tenant  or  member  when 
termination  of  lease  or  occupancy  agreement 
is  proposed  and  subsequent  eviction 
procedures  through  the  Slate  or  local  judicial 
process. 

16  Security  servicing. 

a  Identify  which  person  or  staff  position 
is  responsible  for  knowing  and  complying 
with  FmHA  requirements  for  fidelity 
coverage  and  acquiring  such  coverage. 

b  Identify  which  person  or  staff  position 
is  responsible  for  knowing  and  complying 
with  FmHA’s  insurance  coverage 
requirements  and  acquiring  such  coverage. 


17  Management  agreement.  Attach  a  copy 
of  the  management  agreement,  when 
applicable.  (If  an  initial  loan,  attach  a  copy 
of  the  proposed  management  agreement, 
when  applicable.)  See  Exhibit  B-2  of  this 
subpart  for  requirements  for  management 
agreements. 

18  RCH  board  of  director/adviser 
relationship.  Discuss  the  relationship  of  the 
adviser  and  its  effect  on  decisions  made  by 
the  board. 

19  Management  compensation. 

a  If  management  is  provided  directly  by 
the  owner,  describe  the  amount  of 
management  fee,  how  it  will  be  determined, 
and  how  it  will  be  paid. 

b  In  the  case  of  a  cooperative,  describe 
the  amount  of  compensation  to  be  paid  to  the 
adviser  by  the  board. 

20  On-site  management. 

a  Describe  who  (owner,  site  manager, 
caretaker,  board)  will  perform  on-site 
management  duties  and  responsibilities. 

b  Describe  the  duties  and  responsibilities 
of  the  on-site  management  staff. 

c  Identify  whether  the  site  manager  will 
live  in  the  project  in  a  rent-free  unit  or  pay 
rent,  or  live  off-site. 

d  Describe  established  office  hours  and 
indicate  where  they  will  be  posted. 

21  Validity  of  the  management  plan.  The 
plan  must  provide  space  at  the  end  for  the 
following; 

a  Date,  title,  and  signature  of  borrower  or 
borrower’s  authorized  representative. 

b  Date,  title,  and  signature  of  the  FmHA 
official  approving  the  plan. 

Exhibit  B-2 — Requirements  for 
Management  Agreements 

A  completed  and  executed  management 
agreement  must  be  reviewed  and  approved 
by  the  Farmers  Home  Administration 
(FmHA)  whenever  a  management  agent  is  to 
be  used.  A  management  agreement  must  be 
submitted  to  FmHA  for  review  as  part  of  a 
project  loan  docket,  whenever  there  is  a 
change  of  management  agents  or  ownership, 
or  when  a  major  revision  of  an  existing 
agreement  is  necessary  or  required. 

1  A  written  management  agreement  is 
required  for  any  project  when  the  owner 
retains  a  management  agent.  A  management 
agreement  is  not  required  when  the  project 
is  managed  by  the  owner  as  described  in 
paragraph  V  E  6  of  Exhibit  B  of  this  subparl. 
However,  a  written  management  plan  is 
required  for  all  projects  new  and  existing, 
except  for  on-farm  labor  housing  units  where 
rent  is  not  required.  Although  the  adviser  to 
a  cooperative  board  of  directors  is  not  the 
same  type  of  agent  as  those  who  are  now 
managing  rental  projects,  a  written  agreement 
between  the  board  and  the  adviser  is  required 
which  sets  forth  their  relationship  and  what 
the  adviser  is  expected  to  do  for  the 
cooperative.  Exhibits  F,  F-1,  and  G  of  subpart 
E  of  part  1944  of  this  chapter  outline  the 
functions  and  responsibilities  of  an  adviser. 
The  agreement  may  follow  the  content  of 
Exhibit  B-3  of  this  subpart. 

2  The  management  agreement  must 
address  how  FmHA  requirements  will  be 
met.  The  owner  may  delegate  to  the  agent 
any  management  duties  which  are  not 
required  to  be  performed  by  the  owner.  The 
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owner  may  delegate  selected  ownership 
responsibilities,  such  as  requests  for  review 
and/or  appeal  of  adverse  decisions  by  third 
parties  that  affect  the  owner.  However,  the 
owner  remains  totally  resp>onsible  to  FmHA 
for  all  aspects  of  management. 

3  The  management  plan  is  the  primary 
management  charter,  constituting  a 
comprehensive  description  of  the  policies 
and  procedures  to  be  followed  in  managing 
the  project.  The  management  agreement 
describes  how  the  objectives  and  policies  in 
the  management  plan  will  be  carried  out.  The 
agreement  should  be  clear  and  concise, 
should  not  merely  repeat  the  management 
plan,  but  indicate  how  the  management  agent 
will  implement  the  plan. 

4  The  management  agreement  shall 
describe  the  management  agent’s 
organization  and  staffing  structure, 
management  controls,  and  any  management 
company  identity  of  interest  relationship(s) 
such  as  the  borrower,  vendors,  and  suppliers 
of  materials,  labor,  and  services.  When  such 
relationships  exist,  the  management  agent 
shall  prepare  and  sign  the  forms  described  in 
paragraph  V  B  2  a  of  Exhibit  B  of  this  subpart 
as  "applicant”. 

5  The  management  agreement  sets  forth 
the  standards  and  expectations  negotiated 
between  the  borrower  and  the  management 
agent.  The  agreement  should  follow  the 
guidelines  of  Exhibit  B-3  of  this  subpart. 

Each  management  agreement  should  be 
tailored  to  the  speciBc  conditions  and 
staffing  arrangements  of  the  particular 
project.  The  site,  design,  size  of  the  project, 
and  fiscal  constraints;  market  conditions; 
social  factors;  local  law;  and  business 
practices  are  among  the  elements  which  may 
require  variations  to  Exhibit  B-3  of  this 
subpart. 

Exhibit  B-3 — Sample  Management 
Agreement  for  Fanners  Home 
Administration  (FmHA)  Financed 
Multiple  Family  Housing  (MFH) 

Projects 

This  Agreement  is  made  this _ day  of 

_ ,  19 _ ,  between _ (the 

“Owner”),  and _ (the  "Agent”)  under 

the  terms  and  conditions  set  forth  herein. 

I  General. 

A  Appointment  and  acceptance.  The 
Owner  appoints  the  Agent  as  exclusive  agent 
for  the  management  of  the  property  described 
in  paragraph  I B  of  this  agreement,  and  the 
Agent  accepts  the  appointment,  subject  to  the 
terms  and  conditions  set  forth  in  this 
agreement. 

B  Project  description,  "rhe  property  to  be 
managed  by  the  Agent  under  this  agreement 
(the  "Project”)  is  a  housing  development 
consisting  of  the  land,  buildings,  and  other 
improvements  which  make  up  Project  No. 

_ .  The  Project  is  further  described  as 

follows: 

Name - 

Location 

City:  - 

1  Not*:  The  intmt  of  this  sample  document  is  to 
provide  a  guide  of  topic*  and  items  to  be  considered 
and  described  by  the  Owner  and  the  .\gent  in 
negotiating  the  agremnent.  It  is  not  intended  to  be 
used  verbatim. 


County: - 

State: - 

No.  of  dwelling  units - 

Type  of  units  - 

(Family,  Elderly,  (Mixed.  Congregate) 

C  Definitions.  As  used  in  this  agreement: 

1  "FmHA”  means  the  Farmers  Home 
Administration,  including  any  successor 
agencies. 

2  “Principal  Parties”  means  the  Owner 
and  the  Agent. 

3  "Agent,”  as  used  throughout  this 
agreement,  means  the  person  or  business 
entity,  including  employees  at  the  Agent’s 
office  and  project  site,  engaged  in  the  task  of 
providing  management  of  a  FmHA  financed 
MFH  project  in  contractual  arrangement  with 
the  Owner. 

D  Identity  of  interest.  The  Agent  discloses 
to  the  Owner  and  FmHA  any  and  all 
identities  of  interest  that  exist  or  will  exist 
between  the  Agent  and  the  Owner,  suppliers 
of  material  and/or  services,  or  vendors  in  any 
combination  of  relationship  A  cortification 
by  memorandum  of  such  disclosure  is 
attached  and  made  part  of  this  agreement. 

E  FmHA  requirements.  In  performing  its 
duties  under  this  management  agreement,  the 
Agent  will  comply  with  all  relevant 
requirements  of  FmHA.  FmHA  requirements 
include  preparation  of  forms  and  reports  in 
the  format  of  prescribed  FmHA  forms  and 
exhibits. 

F  Basic  information.  As  soon  as  possible, 
the  Owner  will  furnish  the  Agent  with  a 
complete  set  of  "as  built”  plans  and 
specifications  and  copies  of  all  guarantees 
and  warranties  relevant  to  construction, 
fixtures,  and  equipment.  With  the  aid  of  this 
information  and  inspection  by  competent 
personnel,  the  Agency  will  b^ome 
thoroughly  familiar  with  the  character, 
location,  construction,  layout,  plan,  and 
operation  of  the  project,  and  especially  with 
the  physical  plant. 

G  Compliance  with  governmental  orders. 
The  Agent  will  take  such  action  as  it  may 
deem  necessary  to  comply  promptly  with  any 
and  all  governmental  orders  or  other 
requirements  affecting  the  project,  whether 
imposed  by  Federal,  State,  county  or 
municipal  authority,  subject,  however,  to  the 
limitation  stated  in  paragraph  IV  D  of  this 
exhibit  with  respect  to  litigation  and  repairs. 
Nevertheless,  the  Agent  shall  take  no  action 
so  long  as  the  Owner  is  contesting,  or  has 
affirmed  its  intention  to  contest,  any  such 
order  or  requirement.  The  Agent  will  notify 
the  Owner  in  writing  of  all  notices  of  such 
orders  or  other  requirements,  within  72  hours 
from  the  time  of  their  receipt. 

H  Nondiscrimination.  In  the  performance 
of  its  obligations  under  this  agreement,  the 
Agent  will  comply  with  the  provisions  of  any 
Federal,  State  or  local  Fair  Housing  law 
prohibiting  discrimination  in  housing  on  the 
grounds  of  race,  color,  religion,  sex,  familial 
status,  national  origin,  or  handicap.  Other 
nondiscrimination  provisions  include  title  VI 
of  the  Civil  Rights  Act  of  1964  (Pub.  L.  88- 
352,  78  Stat  241),  Section  504  of  the 
Rehabilitation  Act  of  1973,  and  the  Age 
Discrimination  Act  of  1975,  as  they  relate  to 
the  FmHA  multi-housing  program. 

I  Fidelity  coverage.  The  Agent  agrees  to 
furnish,  at  its  own  expense,  frdelity  coverage 
to  the  Owner,  with  copy  to  the  FmHA 


Servicing  Office  on  the  employees  of  the 
Agent  who  are  entrusted  with  the  receipt, 
custody,  and  disbursement  of  any  project 
monies,  securities,  or  readily  saleable 
property  other  than  money  or  securities.  The 

minimum  coverage  of  $ _ will  be  provided 

according  to  the  coverage  chart  found  in 
paragraph  XV  of  Exhibit  B  of  this  subpart. 

The  Agent  will  obtain  coverage  from  a 
company  licensed  to  provide  coverage  in  the 
project  locality.  Coverage  will  be  in  force  to 
coincide  with  the  assumption  of  fiscal 
responsibility  by  the  Agent  until  that 
responsibility  is  relinquished.  Endorsement 
listing  FmHA  projects  separate  from  other 
projects  or  operations  will  be  obtained  and 
made  part  of  the  coverage  policy  or  bond. 

The  other  terms  and  conditions  of  the 
coverage,  and  the  surety  thereon,  will  be 
subject  to  the  requirements  and  approval  of 
the  owner. 

J  Bids,  discounts,  rebates,  etc.  With  prior 
approval  of  the  owner,  the  Agent  will  obtain 
contracts,  materials,  supplies,  utilities,  and 
services  on  the  most  advantageous  terms  to 
the  project,  and  is  authorized  to  solicit  bids, 
either  formal  or  informal,  for  those  items 
which  can  be  obtained  from  more  than  one 
source.  The  Agent  will  secure  and  credit  to 
the  Owner  all  discounts,  rebates,  or 
commissions  obtainable  with  respect  to 
purchases,  service  contracts,  and  all  other 
transactions  on  the  Owner’s  behalf. 

II  Management  plan. 

A  Description.  Attached  is  a  copy  of  the 
management  plan  for  the  project,  which 
provides  a  comprehensive  description  of  the 
policies  and  procedures  to  be  followed  in  the 
management  of  the  project. 

B  Relationship  with  management  plan. 
The  Agent  shall  conduct  its  management 
activities  in  accordance  with  the  policies  and 
procedures  set  forth  in  the  management  plan. 
In  addition,  the  Agent  will  also  carry  out  the 
tasks  and  responsibilities  set  forth  in 
paragraph  IV  of  this  agreement. 

C  Division  of  duties  and  common 
expense.  An  identification  of  duties  and 
supervisory  relationship  for  project  site  staff 
and  Agent’s  office  staff  are  described  in  the 
management  plan  as  is  the  pro  rata  division 
of  singularly  incurred  operating  expense 
common  to  the  Agent  and  the  Owner. 

III  Budget. 

A  Preparation.  The  Agent  shall  prepare 
an  original  project  budget  for  submission  to 
the  owner  and  FmHA  for  approval.  For  each 
subsequent  fiscal  year  the  Agent  shall 
prepare  a  new  budget. 

B  Budget  categories.  The  budget  shall  be 
prepared  using  the  format  and  categories  of 
FmHA  Form  1930-7,  "Multiple  Family 
Housing  Project  Budget.” 

IV  Agent’s  authorizations.  The  Owner 
authorizes  the  Agent  to: 

A  Operate  the  project  according  to  the 
Owner’s  management  plan  and  in 
compliance  with  the  Ciwner’s  loan  agreement 
(or  resolution)  with  FmHA,  and  applicable 
FmHA  regulations  an  guidelines. 

B  Operate  and  maintain  the  project 
within  reasonable  tolerance  (as  defined  by 
FmHA)  of  the  expense  category  subtotals  in 
the  project  budget. 

C  Purchase  all  material,  equipment,  tools, 
appliances,  supplies  and  services  necessary 
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for  proper  maintenance  and  repair  of  the 
proiect  as  stipulated  by  the  Owner  in  the 
management  plan,  pro)ect  budget,  and/or 
other  form  of  written  documentation. 

D  Notwithstanding  any  of  the  foregoing 
provisions  or  any  similar  provisions  that 
follow,  the  prior  written  approval  of  the 
Owner  will  be  required  for  any  expenditure 

which  exceeds  $ _ in  any  one  instance  for 

litigation  involving  the  project,  or  labor, 
materials,  or  otherwise  in  connection  with 
the  maintenance  and  repair  of  the  project. 

This  limitations  is  not  applicable  for 
recurring  expenses  within  the  limits  of  the 
operating  budget  or  emergency  repairs 
involving  manifest  danger  to  persons  or 
property,  or  that  are  required  to  avoid 
suspension  of  any  necessary  service  to  the 
project.  In  the  latter  event,  the  Agent  will 
inform  the  Owner  of  the  facts  as  promptly  as 
possible. 

E  Represent  the  Owner  in  speciBc  matter 
related  to  management  of  the  project.  (Items 
such  as  representing  the  Owner’s  interest  at 
appeal  hearings  may  be  specified  here  or  may 
be  indicated  that  such  authorizations  will  be 
provided  in  writing  as  an  addendum  when 
appropriate.) 

V  Agent’s  obligations. 

A  Management  input  during  and  after 
FmHA  processing.  The  Agent  will  advise  and 
assist  the  Owner  with  respect  to  management 
planning  and  input  during  FmHA  loan 
processing  and  subsequent  review.  The 
Agent's  specific  tasks  will  be: 

1  Participation  in  any  conference  with 
FmHA  officials  involving  project 
management. 

2  Preparation  and  submission  of  Form 
FmHA  1930-7  as  a  quarterly  report 
throughout  the  period  firom  initial  occupancy 
after  FmHA  loan  closing  until  such  time  as 
no  longer  required  by  FmHA.  If  the 
management  is  authorized  to  sign  the  reports 
for  the  owner,  a  copy  of  the  signed  report  as 
submitted  to  FmHA  will  be  provided  to  the 
Owner. 

3  Participation  in  the  on-site  final 
inspection  of  the  project,  required  by  FmHA 
prior  to  initial  occupancy. 

4  Continuing  review  of  the  management 
plan,  for  the  purpose  of  keeping  the  Owner 
advised  of  necessary  or  desirable  changes. 

B  Liaison  with  architect  and  general 
contractor.  At  the  direction  of  the  owner 
during  the  planning  and  construction  phases, 
the  Agent  will  maintain  direct  liaison  with 
the  architect  and  general  contractor,  in  order 
to: 

1  Coordinate  management  concerns  with 
the  design  and  construction  of  the  project, 

2  To  facilitate  completion  of  any 
corrective  work,  and 

3  To  facilitate  the  Agent’s  responsibilities 
for  arranging  utilities  and  services  pursuant 
to  paragraph  V  J  of  this  agreement.  The  Agent 
will  keep  the  Owner  advised  of  all  significant 
matters  of  this  nature. 

C  Marketing.  The  Agent  will  market  the 
rental  units  according  to  the  management 
plan,  observe  all  requirements  of  the 
Affirmative  Fair  Housing  Marketing  Plan, 
and  maintain  records  of  the  marketing 
activity  for  compliance  review  purposes. 

D  Rentals,  llie  Agent  will  offer  for  rent 
and  will  endeavor  to  rent  the  dwelling  units 


in  the  project.  The  following  provisions  will 
apply: 

1  The  Agent  will  make  preparations  for 
initial  rent-up,  as  described  in  the 
management  plan. 

2  The  Agent  will  follow  the  tenant 
selection  policy  described  in  the 
management  plan. 

3  The  Agent  will  show  the  premises  and 
available  units  to  all  prospective  tenants 
without  regard  to  race,  color,  national  origin, 
sex,  religion,  familial  status,  handicap  or  age; 
and  will  provide  for  reasonable 
accommodation  to  individuals  with 
handicaps. 

4  The  Agent  will  take  and  process  all 
applications  received  for  rentals.  If  an 
application  is  rejected,  the  Agent  will  inform 
the  applicant  in  writing  of  the  reason  for 
rejection.  The  rejected  application,  with  the 
reason  for  rejection  noted  thereon,  will  be 
kept  on  file  until  a  compliance  review  has 
been  conducted.  If  the  rejection  is  because  of 
information  obtained  from  a  credit  bureau, 
the  source  of  the  report  must  be  revealed  to 
the  applicant  according  to  the  Fair  Credit 
RoDorting  Act.  A  current  list  of  qualified 
applicants  will  be  maintained. 

5  The  Agent  will  prepare  all  dwelling 
leases,  parking  permits,  and  will  execute  the 
same  in  its  name,  identified  thereon  as  Agent 
for  the  Owner.  The  terms  of  all  leases  will 
comply  with  the  relevant  provisions  of 
FmHA  regulations  and  State  and  local  law. 
Dwelling  leases  will  be  in  a  form  approved 
by  the  Owner  and  FmHA. 

6  The  Owner  will  furnish  the  Agent  with 
rental  and  income  report  forms  required  by 
FmHA,  showing  rents  as  appropriate  for 
dwelling  units,  other  charges  for  facilities 
and  services,  and  income  data  relevant  to 
determinations  of  tenant  eligibility  and 
tenant  rents.  In  no  event  will  the  rents  and 
other  charges  be  exceeded. 

7  The  Agent  will  counsel  all  prospiective 
tenants  regarding  eligibility  and  will  prepare 
and  verify  eligibility  certifications  and 
recertifications  in  accordance  with  FmHA 
requirements. 

E  Reports.  The  Agent  will  furnish 
information  (including  occupancy  reports)  as 
may  be  requested  by  the  Owner,  FmHA,  and/ 
or  the  Office  of  Inspector  General  firom  time 
to  time  with  respect  to  the  project’s  financial, 
physical,  or  operational  condition.  The  Agent 
will  also  prepare  and  submit: 

Form  FmHA  1944-8:  “Tenant  Certification” 
Form  FmHA  1944-29:  “Project  Worksheet  for 
Interest  Credit  and  Rental  Assistance” 

Form  FmHA  1930-7:  “Multiple  Family 
Housing  Project  Budget” 

The  Agent  will  assist  the  owner  in 
initiating  or  completing  all  additional 
reporting  forms  and  data  prescribed  by 
FmHA  affecting  the  operation  and 
maintenance  of  the  project. 

F  Collection  of  rents,  security  deposits 
and  other  receipts.  The  Agent  will  endeavor 
to  collect  when  due  all  rents,  charges,  and 
other  amounts  receivable  on  the  Owner’s 
account  in  connection  with  the  management 
and  operation  of  the  project.  Such  receipts 
will  be  deposited  immediately  in  the 
project’s  general  operating  account  with 

_ (name  of  bank  or  such  other  financial 

institution  designated  by  the  owner),  whose 


deposits  are  insured  by  an  agency  of  the 
Federal  Government.  The  Agent  will  collect, 
deposit,  and  disburse  security  deposits,  if 
required,  in  compliance  with  any  State  or 
local  laws  governing  tenant  security  deposits. 
Security  deposits  will  be  deposited  by  the 
Agent  in  a  separate  account,  at  a  Federally 
insured  institution.  This  Account  wiil  be 
carried  in  the  owner’s  name  and  designated 
of  record  “Name  of  Project)  Security  Deposit 
as  Account." 

G  Accounting  system.  The  Agent  must 
develop  a  systematic  method  to  record  the 
business  transactions  of  the  project  that 
appropriately  reflects  the  complexity  of 
project  operations  and  the  owner’s 
requirements.  The  Agent  may  be  required  to 
implement  and  use  a  bookkeeping  and 
accounting  system  acceptable  to  FmHA.  The 
accounts  described  in  paragraph  VI  of  this 
agreement,  as  a  minimum,  will  be  established 
and  regularly  maintained  by  the  Agent. 

H  Enforcement  of  leases.  The  Agent  will 
endeavor  to  ensure  foil  compliance  by  each 
tenant  with  the  terms  of  the  lease.  Voluntary 
compliance  wUl  be  emphasized.  The  Agent, 
using  the  services  of  local  social  service 
agencies  when  available,  will  counsel  tenants 
and  make  referrals  to  community  agencies  in 
cases  of  financial  hardship  or  other 
circumstances  deemed  appropriate  by  the 
Agent.  Involuntary  termination  of  tenancies 
should  be  avoided  to  the  maximum  extent 
consistent  with  sound  management  of  the 
project.  Nevertheless,  and  subject  to  the 
relevant  procedures  prescribed  in  the 
management  plan,  the  Agent  may  initiate 
action  to  terminate  any  tenancy  when,  in  the 
Agent’s  judgment,  there  is  material 
noncompliance  with  the  lease  or  other  good 
cause  as  prescribed  by  FmHA  regulations  for 
such  termination.  The  tenant  must  be 
properly  notified  of  his/her  right  to  appeal 
the  proposed  action  according  to  FmHA 
regulations.  Attorney’s  fees,  and  other 
necessary  costs  incurred  in  connection  with 
such  actions  will  be  paid  out  of  the  general 
operating  account  as  project  expienses  within 
the  itemized  limit  of  the  project  budget. 

1  Maintenance  and  repair.  The  Agent  will 
endeavor  to  maintain  and  repair  the  project 
in  accordance  with  the  management  plan  and 
local  codes,  and  keep  it  in  a  condition 
acceptable  to  the  Owner  and  FmHA  at  all 
times.  This  will  include,  but  is  not  limited 
to,  cleaning,  painting,  decorating,  plumbing, 
carpentry,  grounds  care,  energy  conservation 
measures  and  practices,  and  such  other 
maintenance*and  repair  work  as  may  be 
necessary,  subject  to  any  limitations  imposed 
by  the  Owner  in  addition  to  those  contained 
therein. 

Incidental  thereto,  the  following  provisions 
will  apply: 

1  Special  attention  will  be  given  to 
preventive  maintenance,  and  to  the  greatest 
extent  feasible,  the  services  of  regular 
maintenance  employees  will  be  used. 

2  The  Agent  will  contract  with  qualified 
independent  contractors  acceptable  to  the 
Owner  for  the  maintenance  and  repair  of  air 
conditioning,  heating  systems,  and  elevators, 
and  for  extraordinary  repairs  beyond  the 
capability  of  regular  maintenance  employees. 
Any  identity  of  interest  will  be  identified  in 
accordance  with  paragraph  V  B  of  Exhibit  B 
of  this  subpart. 
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'  3  The  Agent  will  systematically  receive 
and  promptly  investigate  ail  service  requests 
from  tenants,  take  su^  action  as  may  be 
justified,  and  keep  records  of  the  same. 
Emergency  requests  will  be  received  and 
serviced  on  a  24  hour  basis.  Serious 
complaints  will  be  reported  to  the  Owner 
after  investigation. 

4  The  Agent  will  advise  the  Owner  of  any 
cost-effective  and  adaptable  energy 
conservation  measures  or  practices  that 
should  be  used  in  the  project.  The  Agent  will 
encourage  their  use  and  will  assist  the  Owner 
during  any  installation  of  these  measures  or 
institution  of  practices. 

J  Utilities  and  services.  In  accordance 
with  the  Owner’s  management  plan,  the 
Agent  will  make  arrangements  for  water, 
electricity,  gas,  fuel  oil,  sewage  and  trash 
disposal,  vermin  extermination,  decorating, 
laundry  facilities,  and  telephone  service. 

K  Insurance.  'The  Owner  will  inform  the 
agent  of  insurance  to  be  carried  with  respect 
to  the  project  and  its  operations,  and  the 
Agent  will  cause  such  insurance  to  be  placed 
and  kept  in  effect  at  all  times.  The  Agent  will 
pay  premiums  out  of  the  general  operating 
account,  and  premiums  will  be  treated  as 
operating  expenses.  All  insurance  will  be 
placed  with  companies,  on  conditions,  in 
amounts,  and  with  beneficial  interests 
appearing  thereon  as  shall  be  acceptable  to 
the  Owner  and  the  FmHA  provided  that  the 
same  will  include  public  liability  coverage, 
with  the  Agent  designated  as  one  of  the 
insured,  in  amounts  acceptable  to  the  Agent 
as  well  as  the  Owner  and  FmHA.  The  Agent 
will  investigate  and  furnish  the  Owner  with 
full  reports  on  all  accidents,  claims,  and 
potential  claims  for  damage  relating  to  the 
project,  and  will  cooperate  with  the  owner’s 
insurers  in  connection  therewith. 

L  Taxes,  fees  and  assessments.  The  Agent 
shall  provide  for  the  payment  from  project 
funds  all  taxes,  assessments,  and  government 
fees  for  the  owner  promptly  when  due  and 
payable.  'The  Agent  shall  also  evaluate  local 
property  taxes  to  determine  if  they  bear  a  fair 
relationship  to  the  project  value  and  if  they 
do  not,  at  the  direction  of  the  Owner,  appeal 
such  taxes  on  behalf  of  the  Owner  or  assist 
the  Owner  in  the  appeal,  whichever  is 
required  by  local  jurisdiction  or  is 
appropriate. 

M  Employees  and/or  services.  The  Agent 
will  employ  persons  and/or  services,  (or  will 
manage  persons  and/or  services  employed  by 
the  Owner)  to  perform  duties  and 
responsibilities  at  the  project  site  as 
described  in  the  management  plan. 
Comfjensation  of  such  persons  and/or 
services  will  be  paid  as  a  direct  expense  to 
the  project  as  specified  in  the  management 
plan  and  this  agreement.  The  Agent  will 
employ  sufficient  resources  (staff  and/or 
services)  within  the  Agent's  operation  to 
fulfill  Agent’s  obligation  to  the  Owner  under 
the  terms  of  this  agreement. 

VI  Project  accounts.  The  Agent  will 
maintain  and  safeguard  the  Owner’s  project 
financial  accoimts  and  tenant  security 
deposit  accounts  according  to  the  current 
requirements  set  forth  in  paragraph  XIII  B  2 
of  Exhibit  B  of  subpart  C  of  part  1930  of  this 
chapter,  which  is  part  of  the  “Multiple 
iiuusing  Management  Handbook.’’ 


VII  Agent’s  compensation,  tenure,  and 
identification. 

A  Agent's  compensation.  The  Agent  will 
be  compensated  Ux  its  services  for  providing 
management  described  under  this  agreement, 
and  the  Oivner’s  management  plan,  by 
monthly  fees,  to  be  paid  from  ffie  general 
operating  account  and  treated  as  a  project 
operation  and  maintenance  expense.  Such 
fees  will  be  payable  on  the  first  day  of  each 
month  for  the  preceding  month.  Each 
monthly  fee  will  be  in  an  amount  computed 
as  follows: 

(The  following  are  acceptable  methods  in 
no  order  of  preference.  Any  other  method  of 
compensation  will  be  fully  described  and 
inserted  in  this  section.)  The  costs  incrirred 
by  the  Agent  for  performing  the  specified 
services  listed  in  this  agreement  shall  be 
allocated  to  the  owner  and  Agent  as  outlined 
in  the  agreement,  management  plan,  and 
approved  project  budget. 

1.  $ _ occupied  unit  on  the  first  of  a 

month. 

2.  %  of  cash  rent  collected.  (Plan  I  and  full 
profit) 

3.  %  of  basic  rents  collected.  (Plan  II) 
Maximum  annual  compensation  under  this 

agreement  and  the  approved  project  budget 
shall  be  $ _ year. 

B  Term  of  agreement.  This  agreement 
shall  be  in  effect  for  a  period  of  not  more 

•  than  3  years,  beginning  on  the _ day  of 

_ ,  19 _ ,  subject,  however,  to  the 

following  conditions: 

1  This  agreement  will  not  be  binding 
upon  the  Principal  Parties  until  approved  by 
FmHA. 

2  This  agreement  may  be  terminated  by 
mutual  consent  of  the  principal  parties  as  of 
the  end  of  any  calendar  month,  provided  that 
at  least  30  days  advance  «vritten  notice 
thereof  with  reasons  given  is  submitted  to 
FmHA. 

3  In  the  event  that  a  petition  in 
bankruptcy  is  filed  by  or  against  either  of  the 
Principal  Parties,  or  in  the  event  that  either 
makes  an  assignment  for  the  benefit  of 
creditors  or  takes  advantage  of  any 
insolvency  act,  the  other  party  may  terminate 
this  agreement  without  notice  to  the  other, 
provided  that  prompt  written  notice  with 
reasons  given  for  such  termination  is 
submitted  FmHA. 

4  It  is  expressly  understood  and  agreed 
by  and  between  the  Principal  Parties  that  the 
State  Director  may  terminate  this  agreement 
with  cause  upon  the  issuance  of  a  30-day 
written  notice  of  cancellation  to  each  of  the 
Principal  Parties.  It  is  further  understood  and 
agreed  that  no  liability  will  attach  to  either 
of  the  Principal  Parties  in  the  event  of  such 
termination. 

5  Upon  termination  of  this  agreement,  the 
Agent  will  submit  to  the  Owner  all  project 
bmks  and  records  and  any  financial 
statements  required  by  the  FmHA.  After  the 
Principal  Parties  have  accounted  to  each 
other  with  respect  to  all  matters  outstanding 
as  of  the  date  of  termination,  the  Owner  will 
furnish  the  Agent  security,  in  form  and 
Principal  amount  satisfactory  to  the  Agent, 
against  any  obligations  or  liabilities  which 
the  Agency  may  properly  have  incurred  on 
behalf  of  the  Owner  hereunder. 

C  Agent’s  indemnification. 
Notwithstanding  any  provision  of  this 


agreement  or  any  obligation  of  Agent 
hereunder,  it  is  imderstood  and  agreed:  that 
Owner  has  assumed  and  will  maintain  its 
responsibility  and  obligation  throughout  the 
term  of  this  agreement  fOT  the  finances  and 
the  financial  stability  of  the  project;  and  that 
Agent  shall  have  no  obligation, 
responsibility,  or  liability  to  fund  authorized 
project  costs,  expenses,  or  accounts  other 
than  those  funds  generated  by  the  project 
itself  or  provided  to  the  project  or  to  Agent 
by  Owner.  In  accordance  with  the  foregoing. 
Owner  agrees  that  Agent  shall  have  the  right 
at  all  times  to  secure  payment  of  its 
compensation,  as  provided  for  under 
paragraph  VII  A  of  this  agreement,  from  the 
operating  and  maintenance  account, 
immediately  when  such  compensation  is  due 
and  without  regard  to  other  project 
obligations  or  expenses  provided  the  Agent 
has  satisfactorily  discha^ed  all  duties  and 
responsibilities  under  this  agreement. 
Moreover,  Owner  hereby  indemnifies  Agent 
and  agrees  to  hold  it  harmless  with  respect 
to  project  costs,  expenses,  accounts, 
liabilities,  and  obligations  during  the  term  of 
this  agreement  and  further  agrees  to 
guarantee  to  Agent  the  payment  of  its 
compensation  under  paragraph  VII A  of  this 
agreement  during  the  term  of  this  agreement 
to  the  extent  that  the  project’s  operating  and 
maintenance  account  is  insufficiently  ^ded 
for  this  purpose.  Failure  of  Owner  at  any 
time  to  abide  by  and  to  fulfill  the  foregoing 
shall  be  a  breach  of  this  agreement  entitling 
Agent  to  obtain  from  Owner,  upon  demand, 
full  payment  of  all  compensation  owned  to 
Agent  through  the  date  of  such  breach  and 
entitling  Agent,  at  its  option,  to  terminate 
this  agreement  forthwith. 

VIII  Interpretative  provisions. 

A  This  agreement  constitutes  the  entire 
agreement  between  the  Owner  and  the  Agent 
with  respect  to  the  management  and 
operation  of  the  project  No  change  will  be 
valid  unless  made  by  supplemental  written 
agreement  approved  by  FmHA. 

B  This  agreement  has  been  executed  in 
several  counterparts,  each  of  which  shall 
constitute  a  complete  original  agreement, 
which  may  be  introduced  in  evidence  or 
used  for  any  other  purpose  without 
production  of  any  of  the  other  counterparts. 

C  This  agreement  is  NOT  in  full  force  and 
effect  unless  and  until  concurred  with  by 
FmHA. 

D  At  all  times,  this  agreement  will  be 
subject  and  subordinate  to  all  rights  of  the 
FmHA,  and  will  work  to  the  benefit  of  and 
constitute  a  binding  obligation  upon  the 
Principal  parties  and  their  respective 
successors  and  assigns.  To  the  extent  that 
this  agreement  confers  rights  upon  the 
consenting  parties,  it  will  be  deemed  to  work 
to  their  benefit,  but  without  liability  to  either, 
in  the  same  manner  and  work  with  the  same 
effect  as  though  the  consenting  parties  were 
primary  parties  to  the  agreement. 

The  Principal  Parties  (by  their  duly 
authorized  officers]  have  executed  this 
agreement  on  the  date  first  above  written. 
Owner:  - 


Agent: 
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As  lender  or  insurer  of  funds  to  deft-ay 
certain  costs  of  the  project  and  without 
liability  for  any  payments  hereunder,  the 
Fanners  Home  Administration  hereby 
concurs  with  this  agreement. 

Farmers  Home  Administration 

By:  - 

Title: - 

Date:  - 

Attachments:  Management  plan.  Loan 
resolution  or  agreement.  Identity  of  interest 
disclosure  certificate 

Exhibit  B-4 — Outline  for  Prospective 
Management  Agent  of  a  Multiple 
Family  Rental  or  Labor  Housing  Project 

Farmers  Home  Administration  (FmHA) 
expects  that  Multiple  Family  Housing  (MFH) 
property  and  program  financed  by  the 
Agency  will  be  managed  to  comply  with 
authorizing  statutes  and  regulatory 
requirements  in  meeting  the  objective  of 
providing  decent,  safe,  and  sanitary  housing 
for  eligible  tenants  and  members. 

The  following  outline  is  intended  to  be  a 
guide  that  borrowers  can  use  in  evaluating 
the  level  and  quality  of  services  that  a 
prospective  management  agent  plans  to 
provide  in  the  management  of  a  multiple 
housing  project.  The  borrower  is  encouraged 
to  add  those  items  it  deems  appropriate  and 
to  delete  any  that  do  not  apply. 

1  Provide  your  name,  address,  name  of 
project,  location  of  project,  and  the  name  of 
the  owner. 

2  Provide  information  about  projects 
previously  or  presently  managed  by  the 
management  entity  and  its  employees, 
including  information  relative  to  default 
history,  mortgage  relief  history,  and 
foreclosure  history  along  with  an  explanation 
of  the  circumstances  that  led  to  such  actions. 

3  Describe  your  firm  including  number  of 
main  office  staff  employed  in  the  following 
capacities:  supervisory,  clerical, 
maintenance,  and  social  services. 

4  Explain  where  project  records  will  be 
kept. 

5  Describe  your  plan  for  project  on-site 
staff  including  their  duties  and  work 
frequency. 

6  Give  the  distance  in  miles  from  your 
home  office  and  the  nearest  branch  ofBce,  if 
applicable,  to  the  project. 

7  Describe  the  accounting  system,  rent-up 
procedure,  rent  collection  policy,  and 
preventive  maintenance  program  including 


energy  conservation  you  intend  to  use  in  the 
proposed  project. 

8  Describe  any  and  all  identities  of 
interest  as  described  in  paragraph  V  B  of 
Exhibit  B  of  this  subpart. 

9  Describe  the  frequency  and  type  of 
direct  supervision  to  be  given  the  site 
manager. 

10  Give  a  description  of  your  Financial 
condition,  stability,  and  Bnancial  resources. 

11  Describe  your  plan  to  implement 
applicable  FmHA  accounting  requirements 
for  the  project.  If  you  have  managed  this  type 
of  project  before,  cite  those  projects  as  an 
indication  of  your  knowledge  of  such 
requirements,  if  you  have  not  managed  such 
projects,  indicate  your  understanding  of  what 
needs  to  be  done  to  fulfill  such  requirements. 

1 2  Please  also  describe. 

a  Your  plans  for  handling  tenant 
grievances  and  appeals,  providing  tenant 
counseling,  and  using  outside  social  service 
agencies. 

b  The  extent  of  your  knowledge  of  FmHA 
requirements  for  tenant  eligibility,  tenant 
certifications  and  recertifications. 

c  Your  plans  to  train  your  personnel  in 
the  management  of  FmHA  MFH,  including 
training  on  the  nondiscrimination  and  fair 
housing  (reasonable  accomodation) 
provisions  of  the  civil  rights  laws. 

13  Describe  the  internal  controls  you  will 
use  to  safeguard  project  monies,  securities, 
and  readily  saleable  property  other  than 
money  and  securities. 

14  Provide  evidence  of  fidelity  coverage 
capacity. 

15  Include  where  appropriate  the 
following  statement:  "1  hereby  certify  that 
there  is  no  close  association  between  the 
management  agent  and  the  owner  of  the 
above  described  project  in  such  manner  that 
creates  a  possible  conflict  of  interest."  If  such 
an  association  exists  (e.g.,  the  management 
agent  is  a  member,  stockholder,  partner, 
principal,  etc.,  of  the  borrower  organization, 
familial  relationship)  explain  the  relationship 
in  detail  (this  may  be  combined  with  item  8 
of  this  exhibit). 

Exhibit  B-5 — Outline  for  Owner  Who 
Proposes  Owner-Management  of  a 
Multiple  Family  Rental  or  Labor 
Housing  Project 

Farmers  Home  Administration  (FmHA) 
expects  that  Multiple  Family  Horsing  (MFH) 


property  and  program  financed  by  the 
Agency  will  be  managed  to  comply  with 
authorizing  statutes  and  regulatory 
requirements  in  meeting  the  objective  of 
providing  decent,  safe,  and  sanitary  housing 
for  eligible  tenants  and  members. 

The  following  outline  is  intended  to  be  a 
guide  that  the  borrower  can  use  in  describing 
the  level  and  quality  of  services  that  the 
borrower  plans  to  provide  in  the  management 
of  an  MFH  project.  The  borrower  is 
encouraged  to  add  those  items  it  deems 
appropriate  and  to  delete  any  that  do  not 
apply.  Response  to  the  outline  will  be  used 
by  FmHA  to  evaluate  the  level  and  quality  of 
project  management  planned  by  the  borrower 
when  the  borrower  plans  to  provide  the 
project  management. 

1  Provide  name  of  owner,  address,  and 
the  name  and  location  of  project.  State  the 
number  or  rental  units  in  the  proposal. 

2  Provide  information  about  your 
previous  projects,  regardless  of  the  source  of 
financing,  including  mortgage  relief  and 
foreclosure  history  along  with  an  explanation 
of  the  circumstances  that  led  to  such  actions. 

3  List  names  and  addresses  of 
management  agents  who  manage  your 
previously  or  presently  owned  projects,  if 
any. 

4  Describe  your  understanding  of  the 
responsibilities  connected  with  owning  and 
managing  an  MFH  project  under  FmHA. 

5  Outline  your  experience  and 
capabilities  in  providing  housing  for  low- 
and  moderate-income  tenants. 

6  Describe  your  intended  tenure  of 
ownership  and  the  extent  of  personal 
involvement  in  operating  and  managing  this 
project. 

7  Describe  any  identities  of  interest  as 
described  in  paragraph  V  B  of  Exhibit  B  of 
this  subpart. 

8  Describe  your  intentions  and  capacity 
to  meet  negative  cash  flow  situations. 

9  Describe  your  plans  for  the 
management  and  ipaintenance  of  the 
proposed  project.  If  you  intend  to  manage  the 
project,  describe  your  own  management 
capacity  by  answering  applicable  portions  of 
Exhibit  B-4  of  this  subpart. 

10  Describe  the  internal  controls  you  will 
use  to  safeguard  project  monies,  securities, 
and  readily  saleable  property  other  than 
money  and  securities. 


Exhibit  B-6 — Monthly  and  Quarterly  Project  Management  Reports 


Report  of  item  re-  l 
quired  | 

1 

Due  date  | 

i _ I 

Prepeired  by  i 

i  I 

Repiort  or  item  | 
applicable  to  j 

Distribution 

References  and  notes 

Project  worksheet 
for  interest  credit 
and  rental  assist-  | 
ance  (Form  j 

FmHA  1944-29).  ! 

1 

1  Monthly  payment 
date. 

t  1 

Ail  borrowers  | 

(Agent).  | 

1  1 

i  1 

1  Each  project . 

j  j 

Copy  kept  by  borrower;  origi- 1 
nal  goes  to  the  FmHA 
Servicing  Office  with  pay¬ 
ments. 

Instructions  for  preparation 
are  in  the  FMI  for  Form 
FmHA  1944-29. 
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Report  of  item  re-  j 
quired  i 

Due  date 

i _ 

Prepared  by  j 

- 1 

Report  or  item 
appiicabie  to 

Distribution 

References  and  notes 

I 

Quarterty  Report 
(Form  FmHA 
1930-7,  Multiple 
Family  Housing 
Project  Budget). 

i 

Due  in  FmHA  Senr- 
icing  Office  by 
the  20th  of 
rrxmth  following 
each  reporting 
period;  forward 
to  State  Office  by 
j  the  30th. 

i _ 

All  borrowers 
(Agent). 

Each  project 
until  discon¬ 
tinued. 

Copy  kept  by  borrower. 
Original  and  one  copy 
goes  to  FmHA  Servicing 
Office;  Servicing  Office  to 
forward  original  to  State 
Office.  *  State  Office 
makes  copy  and  signed 
original  returned  to  Servic¬ 
ing  Office. 

Reports  will  continue  until 
written  notice  for  dis¬ 
continuance  is  received 
from  FmHA  Servicmg  Offi¬ 
cial.  Instructions  for  prepa¬ 
ration  are  in  the  FMI  fcx 
Form  FmHA  193(^-7. 

*  Signed  copy  goes  to  State  Office  when  Servicing  Office  staff  have  received  delegated  approval  authority. 


Exhibit  B-7 — Annual  Project  Management  Reports 


Report  of  item  re¬ 
quired 

Due  date 

Prepared  by 

Report  or  item  ap- 
plic2d>le  to 

Distribution 

References  arxf 
notes 

Multiple  Family  Hous¬ 
ing  Project  Budget 
Form  FmHA  1930- 
7. 

In  last  quarter  of  fis¬ 
cal  yeeu  in  suffi¬ 
cient  time  for 

FmHA  approval 
before  start  of 
next  fiscal  year. 

Borrower  (Agent) .... 

All  projects  . 

Copy  kept  by  borrower.  Origi¬ 
nal  and  one  copy  to  FmHA 
Servicmg  Office;  original 
with  comments  to  State  Of¬ 
fice  by  Servicing  Office. 
*State  Office  makes  copy 
(wi^  State  Office  com¬ 
ments)  and  returns  original 
to  Servicing  Office. 

Instructions  for 
preparation  are  In 
the  FMI  for  Form 
FmHA  1930-7. 

Housing  allowance 
for  Utilities  &  Other 
Public  Services 
(Exhibit  A-6  to 
Subpart  E  of  Part 
1944  of  this  chap¬ 
ter). 

Must  be  submitted 
with  Form  FmHA 
1930-7. 

Borrower  (Agent) .... 

Plan  11  and  rental 
assistance 
projects  where 
tenant  pays  any 
utilities. 

Copy  kept  by  borrower.  Origi- 
rial  and  one  copy  to  FmHA 
Servicing  Office  with 
backup  data;  Senricing  Of¬ 
fice  returns  original  to  bor¬ 
rower  after  State  Office  ap¬ 
proval.*. 

Instructions  for 
preparation  are  in 
Subpart  E  of  Part 
1944  of  this  chap¬ 
ter. 

Note:  All  Preceding  Items  Will  Be  Submitted  Separate  From  Audit/Verification  of  Review 


Audit  Report  . 

Within  90  days  fol¬ 
lowing  dose  of 
borrower's  fiscal 
year. 

Borrower's  CPA  or 
LPA  in  accord¬ 
ance  with  booklet 
“U.S.  Department 
of  Agriculture, 
Farmers  Home 
Administration 

Audit  Program". 

Projects  with  25  or 
more  units  in  or>e 
or  more  projects, 
or  as  required  by 
FmHA  State  Di¬ 
rector. 

Copy  kept  by  borrower.  Origi¬ 
nal  and  orre  copy  to  FmHA 
Servidng  Office;  one  copy 
to  State  Office. 

Win  be  submitted 
separately  from 
other  borrower 
management  re¬ 
ports. 

Multiple  Family  Hous¬ 
ing  Borrower  Bal¬ 
ance  Sheet (Form 
FmHA  1930-8). 

Within  90  days  fol¬ 
lowing  do^  of 
borrower’s  fiscal 
year. 

Borrower  (Agent) .... 

All  projects . 

Copy  kept  by  borrower.  Origi- 
r^  and  one  copy  to  FmHA 
Servicirrg  Office.  Servicing 
Office  sends  original  to 
State  Office.  'State  Office 
makes  copy  arxJ  returns 
signed  origirral  to  Servicing 
Office. 

Instruction  for  prep¬ 
aration  in  the 
Forms  Manual  Irv 
sort  for  Form 
FmHA  1930-8. 

Verification  of  Review 

Within  90  days  fd- 

Qualified  individual, 

Projects  with  24  or 

Copy  kept  by  borrower.  Origi- 

Irtstruction  for  prep- 

(in  lieu  of  audit  re- 

lowing  dose  of 

independent  of 

fewer  units. 

rtal  to  FmHA  Servidng  Of- 

aration  in  the  FMI 

port)  according  to 
this  Subpart  (Form 
FmHA  1930-8). 

borrower's  fiscal 
year. 

the  borrower. 

fice;  Servidng  Office  makes 
one  copy  for  State  Office. 

tor  Form  FmHA 
1930-8.  Submit¬ 
ted  separate  from 
annual  review 
items. 

*Signed  copy  goes  to  State  Office  when  Servicing  Office  staff  have  received  delegated  approval  authority. 


Exhibit  B-8 — Miscellaneous  Project  Management  Reports  or  Submittals 


Report  of  item  required 

Due  date 

Prepared  by 

Report  or  item  appli¬ 
cable  to 

T 

Distribution  | 

_ L 

References  arxf 
notes 

Minutes  of  Annual 
Meeting  (when  appli¬ 
cable). 

Submit  with  next 

Form  FmHA  1930- 
7,  “Multiple  Fsimily 
Housing  Project 
Budget”. 

Borrower  . 

Alt  orgartizational  bor¬ 
rowers  with  govern¬ 
ing  bodies,  and  all 
corporations. 

! 

Two  copies  to  FmHA  j 

Servidng  Office;  I 
one  to  be  sent  by  i 

Servicing  Office  to 

State  Office.  1 
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Report  of  Item  required 

Due  date 

Prepared  by  • 

Report  or  tom  appfi- 
cabie  to 

1 

Distribution 

_ 

References  and 
notes 

Energy  Audit _ _ 

Submit  with  next 

Form  FmHA  1939- 
7. 

When  rental  assist- 
arxra  is  requested. 

Energy  Auditor .......... 

Al  projects _ _ _ 

One  copy  to  Servic¬ 
ing  Of^e. 

Exhibit  D  of  this  sub¬ 
part 

Request  for  Rental  As¬ 
sistance  (Form 

FmHA  1944-25). 

Borrower  (Agent)  . 

Multiple  Family  Hous¬ 
ing  borrowers  and 
applicants  with  ten¬ 
ants  paying  rent  in 
excess  of  30%  of 
their  adjusted  in¬ 
come. 

Original  and  copy  to 
Servicing  Office; 
submit  to  State  Of¬ 
fice  for  approval 
after  Servidng  Of¬ 
fice  review. 

Refer  to  Exhibit  E  of 
this  subpart  for  ma¬ 
terial  to  be  included 
with  request  In¬ 
structions  for  prep¬ 
aration  cue  in 

Forme  Manual  In¬ 
sert  for  Form 

FmHA  1944-25. 

Compliance  reviews 

Nov.  1st  to  Oct.  31st 

FmHA  Servicing  Offi- 

An  Muitipie  Famfiy 

Copy  to  State  Office; 

Refer  to  1901.204(e) 

(re^w  coTKlucted 
within  the  1st  report¬ 
ing  year  after  the 
proj^  opens  for  op¬ 
eration). 

(a)  tnibal  rawfaws 
(Form  FmHA  409-6, 
“Compliance  Re¬ 
view”  (Non-discrimi¬ 
nation  Recipients  of 
Financial  Assistance 
through  FmHA)*. 

(b)  Subsequent  re- 
views  (Form  FmHA 
400-6). 

of  each  year. 

The  Oct  31st  follow¬ 
ing  loan  closing. 

Minimum  of  svery  3 
years. 

dal. 

1  Housing  borrowers. 

! 

original  retained  in 
Servicing  Office. 

of  Subpart  E  of 

Part  1901  of  tNs 
chapter. 

Management  Plan _ 

Start  of  operations; 
update  every  third 
year  of  operation. 

Borrower  ................... 

Al  borrowers  except 
those  with  nonrent 
LH  projects. 

Original  to  borrower, 
copy  to  Servidng 
Office. 

Reviewed  armualy 
during  annual  re¬ 
view. 

Management  Agree- 

Start  of  management 

Borrower  and  man- 

AM  borrowers  not  pro- 

Copies  with  FmHA 

Reviewed  at  least  an- 

ment  (Exhibit  B-3  of 
this  subpart). 

by  management 
agent 

agement  agent 

viding  their  own 
management 

concurrence  to 
Borrower,  manage¬ 
ment  agent  and 
FmHA. 

nually  during  an¬ 
nual  review. 

IdentRy  of  Interest  (too 
Disdoeure  Certificate 
Memorandum. 

Start  of  operations  or 
whenever  there  is 
a  change  In  ktenfity 
of  interest  retation- 
ship. 

Borrower,  manage¬ 
ment  agent  Incfivid- 
uais,  vendors  or  or¬ 
ganizations  sharing 
identity  of  interest 
with  the  project 

Al  borrowers ............. 

Original  to  Servicing 
Office;  copies  to 
borrower  and  any 
other  individual  or 
organization  shar¬ 
ing  identity  of  Inter¬ 
est  with  the  project. 

Reviewed  at  least  an¬ 
nually  during  an¬ 
nual  review. 

*N  InMat  rant-up  has  not  occurred  by  Initiat  raview,  a  subsequent  review  will  be  due  within  1  year  following  initial  occupancy  and  then  every  3 
years. 


Exhibit  B-8 — Notice  rtf  Authorization  to 
Withdraw  and  Use  Reserve  Funds 

To:  Borrower  Name,  Borrower  Address 
Subject  Authorization  to  Withdraw  and 
Use  Reserve  Account  Funds 
Project  Name  ft  Number 
This  letter  authorizes  the  withdrawal  of 

$ _ from  the  sul^ect  reserve  account  to 

bo  used  for _ (describe  uses) 

•  The  (This)  amount  of  $ _ is  a  capital 

replacement/improvement  expenditure  and 
repayment  by  increasing  the  reserve  payment 
level  is  not  required;  however,  the  period  of 
deposits  are  extended  until  the  required 
deposit  level  is  achieved. 


•  The  (This)  amount  of  $ _ is  an 

annual  operating  and  maintenance  expense 
and  must  be  restored  in  the  reserve  account 
plus  any  required  annual  reserve  payment 
before  any  return  on  investment  can  be 
authorized  subsequent  to  this  date.  (During 
the  second  to  fifth  year  of  project  operation, 
add  this  sentence  if  the  initial  operating 
capital  has  not  yet  been  withdrawn,  “This 
amount  will  be  deducted  from  the  initial 
operating  capital  to  be  withdrawn  if  said 
capital  is  being  withdrawn  during  the  current 
budget  year,  a^  this  amount  has  not  been 
restored  to  the  reserve  account.”) 

•  The  (This)  amount  of  $ _ is  an 

annual  recurring  type  of  expense  and  must  be 
restored  in  the  reserve  account  according  to 
the  terms  and  conditions  contained  in  your 


special  servicing  work-out  plan  with  Farmers 
Home  Administration. 

(Add  any  additional  discussion  required.) 
The  correct  level  of  funding  of  the  project 
reserve  account  after  this  disbursement  is 
(amount)  as  of  (date). 

/s/ 

Servicing  Official 
•  Select  appropriate  paragraphs). 

Exhibit  B-10 — Reserve  Account  Tally 

Starting  Date:  (1) 

Amount  Shown  on  Loan  Agreement/ 
Resolution:  $(2) 

Contribution:  $(3)/Month  x  12  =  $(4) 
Annually 
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Planned  deposits 

Planned  use  of  reserve 

Actual  deposits 

End  of 
fiscal 
year 

Fiscal 

year 

Begin¬ 
ning  of 
fiscal 
year 

Plann^ 

ending 

balance 

Withdrawal 

Interest  eamed/usad 

Com¬ 

ments 

Raq.  an¬ 
nual  de¬ 
posit 

Date  au¬ 
thorized 

Pur¬ 

pose 

Amount 

Transfer 
to  re¬ 
serve 

Earned 
on  re¬ 
serve 

Transfer 
to  GOA 

Left  in 
reserve 

Encfing 

reserve 

bal¬ 

ance 

(5) 

(6) 

(7) 

(8) 

(9) 

(10) 

(11) 

(12) 

(13) 

(14) 

(15) 

(16) 

(17) 

Reserve  Account  Tally  Instructions 

1.  Enter  month  and  year  that  cash  flow 
started  from  rental  income. 

2.  Enter  the  ultimate  reserve  amount  to  be 
achieved  as  shown  on  the  loan  agreement/ 
resolution  (as  modifled  and  increased,  if 
applicable). 

3.  Enter  monthly  reserve  deposit 
installment. 

4.  Enter  yearly  reserve  deposit  installment. 

5.  Enter  borrower  flscal  year  for  which 
records  apply. 

6.  Enter  flscal  year  beginning  balance 
carried  forward  from  preceding  flscal  year. 

7.  Enter  the  required  annual  deposit.  If 
borrower  is  authorized  by  an  approved 
budget  to  contribute  less  than  the  amount 
required  by  the  loan  agreement,  enter  the 
reduced  amount.  For  amounts  “restored"  to 
reserve  after  a  previous  withdrawal,  enter 
restored  amount  in  this  column  on  a  separate 
line  and  describe  in  comment  column. 


8.  Enter  the  required  balance  at  the  end  of 
the  borrower  flscal  year. 

9.  Enter  the  date  of  authorization  for 
withdrawal  from  reserve. 

10.  Enter  the  purpose  (capital  or  annual 
recurring  expense);  and  describe  in  comment 
column  any  agreement  (see  Exhibit  B-9  of 
this  subpart)  to  restore  the  withdrawal. 

11.  Enter  amount  of  authorized 
withdrawal. 

12.  Enter  the  actual  amount  paid  into  the 
reserve  account. 

13.  Enter  amount  of  interest  earned  on 
reserve  deposit  during  fiscal  year. 

14.  Enter  portion  of  earned  interest 
transferred  to  project  general  operating 
account. 

15.  Enter  balance  of  earned  interest  left 
(accrued)  in  the  reserve  account.  (Note:  At 
borrower’s  choice,  this  amount  may  be  used 
to  help  meet  or  increase  the  annual  reserve 
deposit.) 


16.  Enter  the  reserve  balance  at  the  end  of 
the  fiscal  year. 

Balance  at  end  of  last  fiscal  year. 

Less  authorized  withdrawal. 

Plus  transfer  to  reserve. 

Plus  accrued  interest. 

Note:  Reconciliation  of  the  current  account 
balance  may  be  accomplished  by  entering  the 
following  calculations  of  the  tally  sheet. 

(1)  Calculate:  Gross  Potential  Reserve 
(GPR);  No.  of  Deposit  Installments  since  start 
date  X  $  amount  of  installments  s  GPR.  Then 
separately, 

(2)  Add:  regular  and  extra  deposits  =  $ 
Additions. 

(3)  Subtract:  FmHA  authorized 
withdrawals  «  $  Subtractions. 

(4)  Result:  current  balance  s  $  balance. 

(5)  Compare  GPR  to  current  balance. 

17.  Enter  appropriifie  notes  (e.g., 
withdrawal  uses,  explain  discrepancies  with 
other  dociunents). 
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Exhibit  B-11 — Equal  Housing  Opportunity  Logotype  (Required  for  Project  Sign) 
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Exhibit  B-13 — International  Symbol  of  Accessibility  (Required  for  Handicap  Parking  Space  and  Along  Handicap 

Accessibility  Route) 
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Exhibit  B-14— Sample  Waiting  List 
(1)  Project  Name. 

(2)  Location. 


Applicant  information 


Selection  criteria 


App. 

fw. 

Data/ 

time 

Name/ 

ad¬ 

dress 

Phone 

No. 

Race 

code 

HH 

size 

1 

Displ. 

prior 

yes/no 

Income  level 

Unit  size 

RA 

eHg. 

yes/ 

no 

1 

Dates 
coiv 
tacted 
for  oc¬ 
cupan¬ 
cy 

Lease 

date 

Re¬ 

moval 

date 

Com¬ 

ments 

m 

a 

a 

n 

ID 

QQ 

QQ 

03 

(3) 

(4) 

(5) 

(6) 

Cl 

m 

181 

(10) 

RBI 

□ 

□ 

□ 

RBI 

■ 

□ 

1 

RBI 

RBI 

(15) 

(16) 

ItT) 

(18) 

Waiting  List  Instructions 

This  sample  waiting  list  may  be  used  as  a 
model  in  developing  a  project  waiting  list.  It 
combines  income  level  and  unit  size . 
groupings  on  one  page.  Separate  pages  for 
different  income  i^els  or  unit  sizes  are  an 
option. 

Waiting  lists  need  to  be  updated 
periodically  by  carrying  forwvd  active 
npplfratinn^nd  removing  applications  that 
have  become  tenants  or  members  or  have 
been  withdrawn.  This  should  be  done  with 
sufficient  frequency  so  that  a  substantial 
number  of  lines  on  the  waitii^  list  are  filled 
with  active  applications.  Reti^  waiting  lists 
must  be  kept  through  the  next  compliance 
review  performed  by  Farmers  Home 
Administration  (FooHA). 

Description  of  Input: 

1.  Project  name — Self-explanatory. 

2.  Lotion — Project  location  name. 

3.  Application  No. — ^This  is  the  sequential 
numbw  of  the  order  by  which  the  completed 
application  was  received.  This  may  be  a 
continual  sequence  from  a  given  start  date  or 
it  may  be  the  sequential  number  in  a 
particular  year.  Example:  93-3  denotes  the 
third  application  received  in  1993. 

4.  Date/time — ^Tbe  date  and  time  a 
completed  application  is  received. 

5.  Name/address — Name  of  applicant  and 
current  street  and/or  mailing  address. 

6.  Phone  number — Applicant’s  current 
phone  number  or  a  contact  person’s  phone 
number. 

7.  Race  code — Local  management  should 
use  a  code  known  to  itself  of  the  code 
provided  in  Form  FmHA  1944-8,  “Tenant 
Certification.’*  Use  letters  or  numbers  or  a 
combination  of  both.  Do  not  state  or 
abbreviate  racial  or  ethnic  descriptions. 

8.  Household  size — ^The  total  number  of 
people  who  will  actually  occupy  a  unit. 

9.  Blank  column — For  optional  use;  for 
labor  housing  purposes. 

10.  Displaced  priority — If  applicant 
possesses  a  letter  of  priority  entitlement 
(LOPE)  issued  by  FniiHA  or  from  other 
assisted  housing  enter  yes/LOPE.  If  applicant 
is  displaced  due  to  a  natural  disaster  or 
catastrophe,  housing  rendered  uninhabitable, 
or  seized  by  legal  action  (other  than  for 
illegal  activity)  enter  yes/other.  Enter  no  if 
applicant  is  net  a  dis^acee. 

Note:  Section  B  applicants  who  at  time  of 
housing  need  are  involuntarily  displaced. 


living  hi  substandard  bousing,  or  paying 
more  than  SO  percent  of  family  income  for 
rent  have  priority  over  other  Section  8 
applicants. 

11.  Income  level — Enter  a  checkmark 
under  the  income  level  determined  by 
income  verification. 

12.  Unit  size — Enter  a  checkmark  imder 
each  unit  size  the  applicant  is  qualified  to 
occupy  or  deems  appropriate  to  its  need. 
Circle  the  checkmark  denoting  the  size 
requested.  Legend;  VL — ^Very  low-income, 

L — Low-income,  M — Moderate-income,  I — 
Ineligible. 

13.  Rental  assistance  eligibility — Indicate 
whether  or  not  the  income  level  qualifies  the 
apiplicant  to  receive  rental  assistance  (RA).  (If 
RA  is  being  used  in  the  project). 

14.  Blank  column — For  optional  use.  It 
could  denote  Sec.  8  handicap  status,  elderly 
family  status,  LH  status,  or  tax  credit 
eligilhlity  status. 

15.  Dates  ccmtacted  for  occupancy — Enter 
the  dates  management  contacted  or 
attempted  to  contact  the  applicant  to  ofier  an 
apartment  for  occupancy.  Note  the  method  of 
contact  and  the  results. 

16.  Lease  date — Fill  in  date  of  Lease  to 
denote  that  applicant  has  changed  to  tenant 
status. 

17.  Removal  date — Enter  date  of  removal 
from  the  waiting  list,  when  applicable. 

18.  Comments — Self-explanatory. 

Exhibit  C — Rental  and  Occupancy 
Charge  and/or  Utility  Allowance 
Changes 

I.  Objectives 

This  exhibit  prescribes  the  method  of 
processing  chafes  in  the  monthly  rental  or 
occupancy  charge  rates  for  tenants  or 
members  in  Farmers  Home  Administration 
(FmHA)  Rural  Rental  Housing  (RRH),  Rural 
Cooperative  Housing  (RCH),  and  Lalx)r 
Housing  (LH)  projects.  This  exhibit  covers  all 
RRH,  R^.  and  LH  loans  (except  "nonrental’’ 
LH  loans),  including  those  approved  before 
the  date  of  this  sub^rL 

II.  Definitions 

A.  Approval  official.  State  Director  or 
designated  State  and  Servicing  Office  staff 
with  delegated  authority  according  to 

§  1930.143  of  this  subp^. 

B.  Utility.  Sewrer.  water,  trash  collection, 
electricity,  natural  gas.  and  any  other  fuel 


used  specifically  for  cooking,  beating,  and/or 
cooling. 

C.  Rental  or  occupancy  charge  rate  (rental 
or  occupancy  charge).  The  term  rental  rate 
means  RRH  or  LH  project  rent  rates  that 
include  utilities;  or  net  project  rent  rates  plus 
an  allowance  for  utilities,  either  of  which 
should  be  equal  in  value.  In  RCH  projects, 
the  term  occupancy  charge  means  the  charge 
far  occupancy  including  utilities;  or  the  net 
charge  for  occupancy  exclusive  of  an 
allowance  for  utilities  according  to  the 
operating  plan  of  the  cooperative. 

III.  Initial  Understanding  With  Borrower 

A.  All  RRH.  RCH,  and  LH  applicants  will 
be  informed  at  the  application  stage  of  the 
agency’s  rental  or  occupancy  charge  change 
procedure.  All  borrowers  will  be  ^vised  that 
any  proposed  rent  or  occupancy  charge 
changes  must  comply  with  this  exhibit 
Utility  allowance  ch^ges  will  comply  with 
this  exhibit  and  exhibit  A-6  of  Subpart  E  of 
Part  1944  of  this  chapter.  This  exhibit  will 
also  apply  to  rental  changes  resulting  from 
the  Department  of  Housing  and  Urbw 
Development’s  (HUD)  Automatic  Annual 
Adjustment  Factors  for  units  receiving 
section  8  assistance.  Request  for  a  rental  or 
occupancy  charge  change  will  be  based  on  a 
realistic  projected  budget  for  the  interim  year 
or  the  ensuing  full  year. 

B.  Rental  or  occupancy  charge  change 
policies. 

1.  Rental  or  occupancy  charge  rates  in 
projects  financed  in  whole  or  in  part  by  an 
RRH,  RCH,  or  LH  loan  may  not  be  raised 
without  FmHA  written  consent  according  to 
requirements  in  loan  agreements,  loan 
resolutions,  and  other  instruments  executed 
in  connection  with  RRH,  RCH,  and  LH  loans. 

2.  Changes  requiring  only  prior  FmHA 
review  are  those  which  are  beyond  the 
borrowers’  control  to  cover  ch^ges  in  taxes 
or  utilities,  and  changes  which  do  not  result 
in  an  increase  in  the  tenant’s  or  member’s 
total  shelter  cost 

3.  Borrowers  are  encouraged  to  have  the 
effective  date  of  needed  changias  coincide 
with  the  start  of  their  fiscal  year  or  with  the 
start  of  the  season  in  the  case  of  LH  projects 
occupied  on  a  seasonal  basis. 

4.  Change  requests  normally  should  be 
made  60  to  90  days  prior  to  the  end  of  the 
borrower’s  fiscal  year. 

5.  It  is  anticipated  that  rental  or  occupancy 
charge  changes  would  not  be  necessary  more 
frequently  than  once  a  year. 
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6.  Qianges  in  rental  or  occupancy  charge 
rates  will  apply  to  all  units  in  the  project. 

7.  Projects  with  operating  budgets  that 
consistently  generate  a  siuplus  of 
unrestricted  cash  greater  than  10  percent  of 
proj^  yearly  expense  (exclusive  of  any 
qualifying  refund  of  2  percent  initial 
operating  capital  contribution)  should  reduce 
their  rental  or  occupancy  charge  rates. 

8.  Current  tenant  or  member  certifications 
on  Form  FmHA  1944-8,  "Tenant 
Certification,"  or  other  form  approved  by 
FmHA  must  be  on  file  in  the  ^rvicing 
Office. 

Q  All  borrowers  are  encouraged  to 
participate  in  the  FmHA  rental  assistance 
(RA)  program.  However,  unless  the 
Administrator  notifies  State  and  Servicing 
Offices  otherwise,  all  borrowers  with  projects 
meeting  the  eligibility  requirements  of 
paragraph  11  B  of  exhibit  E  of  this  subpart, 
except  full  profit  borrowers,  will  be 
autmnatically  treated  as  having  applied  for 
rental  assistance,  since  section  530  of  title  V 
of  the  Housing  Act  of  1949,  as  amended, 
requires  such  consideration. 

D.  Borrowers  must  accept  RA  when  it  is 
available  and  it  appears  that  a  rental  or 
occupancy  charge  change  will  cause  any  very 
low  or  low-income  tenant  to  pay  in  excess  of 
30  percent  of  adjusted  monthly  income  for 
shelter  costs.  If  FmHA  does  not  have  RA 
appropriation  available  for  this  purpose,  the 
borrower  is  encouraged  to  use  other  soim:es 
of  governmental  subsidies.  The  availability  or 
unavailability  of  governmental  subsidies  will 
not  preclude  FmHA  fitim  processing  a  rental 
or  occupancy  charge  change  request.  The 
borrower  will  retain  the  option  of  submitting 
an  RA  request  at  any  time  that  it  appears  that 
any  very  low-  or  low-income  tenant  cannot 
pay  in  excess  of  30  p>ercent  of  adjusted 
monthly  income  in  shelter  costs,  even 
without  a  rent  change  action.  In  such  cases, 
the  borrower  must  apply  for  RA  on  Form 
FmHA  1944-25,  "Request  for  Rental 
Assistance,”  imless  such  form  is  already  on 
file  at  the  FmHA  Servicing  Office. 

E.  Even  though  RA  is  not  available, 
borrowers  are  encouraged  to  convert  to 
Interest  Credit  Plan  II  to  give  tenants  and 
members  the  most  favorable  rental  rates 
possible. 

IV.  Borrower’s  Responsibility  in  Processing 
Rental  or  Occupancy  Charge  Change 
Requests  Which  Change  Housing  Costs  to 
Tenants  or  Members 

A.  When  an  RRH,  RCH,  or  LH  borrower 
determines  that  a  project  rental  or  occupancy 
charge  change  is  needed,  the  borrower  must 
meet  or  consult  with  the  Servicing  Office 
staff,  unless  such  requirement  is  waived  by 
the  ^rvicing  Office,  to  review  the  following 
information  before  the  "Notice  to  Tenants 
(members)  of  Proposed  Rent  (Occupancy 
Charge)  and  Utility  Allowance  Change,” 
Exhibit  C-1  of  this  subpart,  is  posted  and 
delivered  to  the  tenants  or  members: 

1.  Facts  demonstrating  the  need  and 
justification  for  a  rental  or  occupancy  charge 
change  in  accordance  with  paragraph  III  A  of 
this  exhibit. 

2.  A  uew  operating  budget  for  the  borrower 
fiscal  year  showing: 

a.  Qurentiy  approved  budget  at  old  rents 
or  ocxupancy  charges. 


b.  Actual  income  and  expenses  to  date. 

c.  Proposed  budget  at  proposed  new  basic 
rents  or  occupancy  charges. 

d.  Proposed  budget  at  proposed  new  note 
rate  rents  or  occupancy  chafes  (when 
applicable). 

3.  An  application  for  RA  is  considered  to 
have  been  automatically  filed  with  the 
Agency.  However,  the  borrower  may  submit 
an  application  for  RA  at  any  time  on  Form 
FmHA  1944-25,  if  the  borrower’s  project  is 
an  eligible  project  and  the  proposed  change 
will  cause  any  very  low-  and  low-income 
tenants  or  members  to  pay  in  excess  of  30 
percent  of  adjusted  monthly  income  for 
shelter  costs. 

4.  A  new  energy  audit,  if  one  is  due,  or  a 
listing  of  deferred  improvements  identified 
in  a  previous  energy  audit  that  were 
performed  within  the  past  5-year  period 
according  to  the  requirements  of  Exhibit  D  of 
this  subpart. 

5.  Information  on  actual  utility  costs  for 
representative  units  in  the  project  and, 
whenever  any  utility  allowance  was 
approved  over  12  months  ago,  an  updated 
Exhibit  A-€  of  Subpart  E  of  Part  1944  of  this 
chapter  when  tenants  or  members  pay  their 
.own  utilities. 

6.  Any  other  information  the  borrower 
believes  necessary  to  justify  the  proposed 
shelter  cost  change. 

B.  Required  actions  and  timeframes  for 
shelter  cost  changes.  Requests  for  shelter  cost 
changes  (i.e.  changes  to  the  rent  and/or 
utility  allowance)  may  be  submitted  at  any 
time,  however,  the  Agency  encourages  such 
requests  to  be  submitted  within  the  last 
quarter  of  the  calendar  year  in  conjunction 
with  the  annual  budget  review. 

1.  Agency  action. 

a.  The  Agency  must  act  on  any  shelter  cost 
change  request  and  take  one  of  the  following 
actions  within  25  days  of  its  receipt: 

(1)  Review  the  request  package  and  if  it  is 
incomplete,  return  it  to  the  borrower/ 
manager,  advising  what  additional 
information  is  needed,  or 

(2)  Request  a  meeting  with  the  borrower/ 
manager  and  state  the  proposed  meeting  date. 
The  request  should  inform  the  borrower/ 
manager  of  the  purpose  of  the  meeting.  When 
a  meeting  is  held,  the  Servicing  Official  will 
either: 

(i)  Approve  posting  of  the  proposed  rental 
or  occupancy  charge  change  and  advise  the 
borrower  iu  writing  to  post  the  notice,  or 

(ii)  If  the  proposed  change  as  submitted  is 
not  acceptable,  the  Servicing  Official  and  the 
borrower/manager  will  arrive  at  a  mutually 
acceptable  change,  and  the  Servicing  Official 
will  authorize  in  writing,  posting  of  the 
agreed  to  revised  figure,  OR 

(iii)  Reject  posting  of  the  proposed  change, 
advise  the  borrower  in  writing  to  not  post  the 
notice  and  advise  the  borrower  of  their 
appeal  or  review  rights  in  accordance  with 
subpart  B  of  part  1900  of  this  chapter. 

(3)  If  the  borrower/manager  does  not  attend 
the  proposed  meeting  or  other  mutually 
agreed  date,  the  change  request  will  be 
considered  withdrawn  and  returned  to  the 
borrower/manager,  or 

(4)  The  Servicing  Official  may  waive  the 
meeting  requirement  and  authorize  the 
posting  subject  to  any  minor  changes  or  other 
requirements  listed,  if  any,  or 


(5)  Allowing  posting  of  the  request  by  not 
taking  action  on  the  request  (de  facto  posting 
approval). 

b.  Once  a  rental  or  occupancy  charge 
change  has  been  permitted  to  be  posted,  the 
only  decision  that  can  be  made  is  to 
"approve”  or  "reject,”  which  would  be  based 
on  material  concerns  in  comments  of  the 
tenants  or  members.  When  the  request  is 
rejected,  the  borrower  will  be  advised  of  any 
appeal  or  review  rights  in  accordance  with 
subpart  B  of  part  1900  of  this  chapter. 

2.  Borrower  action.  When  approval  to  post 
notice  is  given  by  FmHA,  the  borrower  is 
required  to: 

a.  Notify  tenants  or  members. 

(1)  Tenants  or  members  must  be  notified  in 
writing  at  least  60  days  before  the  anticipated 
effective  date  of  change  using  Exhibit  C-1  of 
this  subpart.  The  %vritten  notice  may  be 
delivered  by  mail  or  by  other  means.  In 
addition,  the  borrower  must  post  at  least  one 
notice  in  a  visible  place  at  the  project  site. 

(2)  Tenant  or  member  conunent  period. 
Tenants  or  members  will  be  informed  of  their 
right  to  submit  comments  to  the  Servicing 
Office  during  the  20-day  period  following  the 
date  of  the  notice.  Tenants  or  members  will 
also  be  informed  of  their  rights  ttkinspect  and 
copy  records  on  file  with  the  Agency,  which 
are  related  to  the  request,  throughout  the  20- 
day  period. 

b.  Notify  the  Agency.  The  Agency  must  be 
given  a  copy  of  the  written  and  dated 
notification  which  was  mailed  or  delivered  to 
the  tenants  or  members. 

3.  Implementation  timeframes.  Shelter  cost 
changes  cannot  be  implemented  until  such 
time  as  the  tenants  or  members  are  informed 
of  the  changed  rates.  When  increases  are 
involved,  tenants  or  members  must  be 
informed  at  least  30  days  in  advance  of  their 
effectiveness  or  such  longer  time  as  State  law 
may  prescribe.  Tenants  or  members  receiving 
notice  of  a  shelter  cost  increase  via  the  use 
of  Exhibit  C-1  of  this  subpart  will  already 
have  been  "informed  at  least  30  days  in 
advance”  and  need  not  receive  a  second 
notice  provided  the  final  approval  action 
(i.e.,  Sm  Exhibit  C-2  of  this  subpart)  does  not 
change  the  shelter  cost  rate  established  in 
Exhibit  G-1. 

V.  Determination  by  FmHA 

A.  Actions  by  servicing  official.  The 
Servicing  Official  will  not  consider  a  rental 
or  occupancy  charge  change  application 
complete  and  acceptable  until  the  borrower 
has  complied  with  all  terms  listed  in 
paragraph  IV  of  this  exhibit.  When  the 
application  and  all  attachments  for  the 
proposed  change  have  been  received 
(including  the  tenant  or  member  comments 
when  notification  is  required),  the  Agency 
will: 

1.  Review  all  the  material  submitted. 

2.  Review  a  copy  of  the  borrower’s  latest 
Form  FmHA  1944-29,  "Project  Worksheet  for 
Interest  Credit  and  Rental  Assistance.” 

3.  Determine  if  RA  is  available  for  an 
eligible  project  on  behalf  of  the  low-income 
tenants  or  members.  If  RA  is  available,  and 

it  is  apparent  from  record  sources  that  at  least 
one  tenant  is  eligible  for  RA,  the  Servicing 
Office  staff  must  require  the  borrower  to 
apply  for  RA  if  an  application  for  RA  using 
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Form  FmHA  1944.25  is  not  already  on  file  at 
the  Servicing  Office. 

4.  When  the  change  is  requested  for  energy 
saving  improvements  identified  in  an  energy 
audit,  the  Servicing  Official  shall  determine 
the  cost  effectiveness  and  financial  impact  of 
the  proposed  improvements  from 
information  contained  in  the  energy  audit. 

The  Servicing  Official’s  determination  will 
be  made  according  to  paragraph  VI  of  Exhibit 
D  of  this  subpart. 

5.  When  State  Office  approval  is  required, 
the  Servicing  Office  will  submit  to  the  State 
Director  (see  Guide  Letter  1930-3  for 
outlining  the  change  request  package  being 
submitted): 

a.  Appropriate  recommendations  on  the 
request, 

b.  An  indication  of  the  number  of  tenants 
or  members  who  will  need  RA  as  a  result  of 
the  rent  changes, 

c.  All  the  material  received  from  the 
borrower,  including  tenant  or  member 
comments  or  objections  at  the  end  of  the  20- 
day  comment  period,  and 

d.  A  short  narrative  describing  the  general 
tone  and  material  content  of  tenant  or 
member  comments  and  concerns. 

6.  When  a  member  of  the  Servicing  Office 
staff  is  the  approval  official,  the 
documentation  required  by  paragraph  V  A  5 
of  this  exhibit,  will  be  attached  to  the  rent 
change  request. 

7.  When  the  borrower  has  requested  RA, 
complete  Form  FmHA  1944-25  and  forward 
it  to  the  State  Director. 

B.  Actions  by  the  approval  official.  When 
the  application,  attachments,  and  comments 
are  received,  the  approval  official  will  review 
the  material  to  determine  if  the  change  is 
justified  and  act  on  the  request  within  25 
days.  'The  borrower  will  be  notiffed  by  the 
Approval  Official  of  the  determination 
within  45  days  from  the  date  the  “Notice  to 
Tenants  (Members)  of  Proposed  Rent 
(Occupancy  Charge)  and  Utility  Allowance 
Change”  (Exhibit  C-1  of  this  Subpart)  is 
posted,  otherwise  the  request  will  be 
considered  approved. 

1.  Approval  actions. 

a.  When  a  change  is  approved,  the 
Approval  Official  will  notify  the  borrower  by 
using  Exhibit  C-2  of  this  subpart.  The  notice 
letter  (Exhibit  C-2  of  this  subpart)  will  be 
prepared  using  the  required  and/or  optional 
paragraphs  as  applicable.  The  reasons  for  the 
approv^  rent  change  should  be  concise.  The 
notice  letter  will  be  mailed  or  hand  delivered 
to  each  tenant  or  member  and  posted  in  a 
conspicuous  places(s). 

b.  When  the  borrower’s  project  is  operated 
on  a  profft  basis  and  the  purpose  of  the  rental 
change  is  for  justified  operating  and 
maintenance  expense;  funding  the  reserve 
account;  other  project  expenses;  and 
providing  or  maintaining  a  profit,  the  change 
may  be  allowed  as  long  as  eligible  tenants 
can  afford  the  new  rental  rate. 

2.  Disapproval  actions.  When  the  Servicing 
Official  determines  an  application  for  a 
proposed  rental  or  occupancy  charge  change 
is  not  justified  on  the  basis  of  the  information 
submitted,  the  Servicing  Official  will  notify 
the  borrower  in  writing  of  the  reason(s)  why 
the  change  is  not  approved.  The  borrower 
will  be  advised  of  their  appeal  rights  in 


accordance  with  subpart  B  of  part  1900  of 
this  chapter.  Rental  or  occupancy  charge 
changes  may  not  be  approved  when  any  of 
the  following  circumstances  exist: 

a.  The  borrower  is  able  but  unwilling:  To 
comply  with  applicable  tenant  eligibility 
requirements;  the  audit  and  reporting 
requirements  of  this  subpart;  or,  the 
conditions  set  forth  in  the  borrower’s  loan 
agreement  or  resolution,  interest  credit  and/ 
or  rental  assistance  agreement,  promissory 
note,  or  mortgage. 

b.  The  budget  for  the  project  reflects 
sufficient  income  at  the  present  rental  or 
occupancy  charge  structure  to  meet  operation 
and  maintenance  expenses  which  are 
appropriate  and  reasonable  in  amount,  meet 
the  FmHA  debt  service  requirements,  meet 
the  required  reserve  account  deposit,  and 
provide  a  return  to  the  borrower,  when 
appropriate. 

c.  The  borrower’s  project  is  operated  on  a 
profit  basis  and  the  propiosed  rental  change 
is  for  purposes  other  than  meeting  operation 
and  maintenance  expenses  and  debt  service 
(i.e.,  the  purpose  is  to  allow  excessive  profits 
and  the  proposed  rental  change  will  result  in 
rental  rates  in  excess  of  what  eligible  tenants 
can  afford). 

d.  The  State  Director  is  able  to  provide  RA 
to  the  project  and  the  borrower’s  project  is 
operated  on  a  nonprofit  basis,  or  a  limited 
profit  basis  (as  deffned  in  §  1944.205  of 
subpart  E  of  part  1944  of  this  chapter);  but 
the  borrower  has  not  applied  for  RA  within 
the  most  recent  period  of  180  days  prior  to 
the  rental  change  request  or  otherwise 
already  has  an  application  for  R.\  on  file  at 
the  Servicing  Office  on  Form  FmHA  1944- 
25. 

VI.  Unauthorized  Rental  or  Occupancy 
Charge  Changes 

When  a  borrower  implements  a  change  that 
does  not  meet  the  requirements  of  this 
exhibit,  the  borrower  will  be  notified  in 
writing  that:  the  change  has  not  been 
authorized;  and  the  rates  must  be  rolled  back 
to  the  last  FmHA  authorized  level.  Tenants 
or  members  affected  by  the  unauthorized 
change  will  be  given  a  rebate  or  credit  for  the 
unauthorized  amounts  retroactive  to  the  date 
of  the  unauthorized  change.  Those  borrowers 
that  fail  to  comply  the  provisions  of  this 
paragraph  will  be  handled  according  to 
§  1965.85(d)  of  subpart  B  of  part  1965  of  this 
chapter  or  paragraph  X  of  this  exhibit. 

VII.  Annual  Adjustment  Factors  for  Section 
8  Units 

A.  HUD  allowance  of  change. 

1.  If  the  Servicing  Official  disapproves  a 
rental  rate  change,  or  approves  a  lesser 
amount  than  permitted  by  HUD,  as  a  result 
of  HUD’s  annual  adjustment  factors  for  units 
receiving  Section  8  assistance,  the  Servicing 
Official  must  require  the  borrower  to  deposit 
any  excess  funds,  the  difference  between  the 
FmHA  approved  note  rate  rent  and  the  higher 
HUD  authorized  rental  rate,  into  the  reserve 
account. 

2.  If  this  results  in  an  accumulation  of 
funds  in  the  reserve  account  behind  the  sum 
shown  in  the  loan  agreement  or  loan 
resolution,  the  interest  credit  reduction  on  a 
Section  8/515  project  should  be  adjusted  or 
canceled  through  Held  office  terminals. 


3.  This  adjustment  or  cancellation  can  be 
done  without  borrower  consent  for  projects 
with  interest  credit  agreements  dated  on  or 
after  October  27, 1980.  For  projects  with 
interest  credit  agreements  dated  before 
October  27, 1980,  this  cancellation  or 
reduction  of  interest  credit  may  occur  only 
with  the  borrower’s  written  consent. 

4.  When  interest  credit  cannot  be  canceled 
or  reduced,  the  Agency  will  collect  overage. 
Overage,  for  each  tenant,  in  this  instance  is 
the  difference  between  the  FmHA  interest 
credit  reduced  rate  rent  and  the  lesser  of  the 
FmHA  note  rate  rent  or  the  HUD  contract 
rent.  The  total  overage  collected  should  not 
exceed  an  amount  equal  to  the  interest  credit 
authorized  by  the  interest  credit  agreement 
for  the  period  of  time  covered  by  the  loan 
payment  installment. 

5.  Even  though  interest  credit  is  canceled 
or  nullified  by  collecting  overage,  the 
borrower  will  still  be  required  to  operate  on 
a  limited  profit  basis. 

B.  HUD  disallowance  of  change.  If  HUD 
will  not  allow  an  annual  adjustment  of  rents, 
and  the  project  operating  budget  justifies  " 
need  for  rent(s)  greater  than  HUD’s  contract 
rent(s),  the  State  Director  only  may  authorize 
conversion  from  a  plan  of  1  or  2  percent 
interest  reduction  (Interest  Credit  Plan  D)  to 
a  plan  of  debt  amortization  at  1  percent 
interest  plus  overage  up  to  the  HUD  contract 
rent(s)  level  by  meeting  the  requirements  of 
paragraph  IV  A2e  of  Exhibit  B  of  this  subpart. 

Q  Reviewing  budgets  where  HUD  subsidies 
are  involved.  FmHA  has  the  responsibility  to 
review  and  approve  project  budgets  based  on 
need  to  meet  the  cash  flow  and  expense 
requirements  without  regard  to  HUD’s 
automatic  annual  adjustment.  Since  HUD 
and  FmHA  approved  rent  rates  frequently 
differ,  it  may  be  necessary  to  have  a  3  column 
budget  in  projects  with  Swtion  8  Housing 
Assistance  Program  (HAP)  agreements.  (Refer 
to  the  examples  shown  in  paragraph  VIID  of 
this  exhibit). 

1.  When  HUD  contract  rent  and  the  1  or 
2  percent  reduced  rate  are  the  same.  In  a 
project  where  100  percent  of  the  units  receive 
Section  8  (100  percent  Section  8  projects), 
and  the  HUD  contract  rent  rate  and  the  1  or 

2  {lercent  reduced  rate  are  the  same,  only  the 
HUD  contract  rent  rate  column  on  the  budget 
is  needed. 

2.  When  HUD  contract  rent  falls  between 
the  1  or  2  percent  reduced  rate  and  the 
FmHA  note  rate.  In  a  100  percent  Section  8 
project  where  the  HUD  contract  rental  rate 
falls  between  the  1  or  2  percent  reduced  rate 
rent  and  the  note  rate  rent,  a  3  column  budget 
showing  the  1  or  2  percent  reduced  rate  rent, 
the  HUD  contract  rental  rate,  and  FmHA  note 
rate  rent  is  needed. 

3.  When  HUD  contract  rate  exceeds  the 
FmHA  note  rate.  In  a  100  percent  Section  8 
project  without  interest  ci^it  and  where  the 
HUD  contract  rental  rate  exceeds  the  note 
rate  rent,  the  budget  should  show  2  columns 
reflecting  each  rent  rate.  The  difference 
between  the  two  rent  rates  is  considered 
excess  funds  and  is  to  be  deposited  in  the 
reserve  account. 

4.  When  part  of  units  are  covered  by 
Section  8  HAP  contract.  In  a  project  where 
only  part  of  the  units  are  under  a  Section  8 
HAP  contract,  a  3  column  budget  of  basic 
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rental  rate.  HUD  contact  rental  rate,  and  note 
rata  rent  is  needed.  The  HUD  contract  rental 
rate  may  hll  between  the  basic  and  note  rate, 
or  it  may  be  higher  than  the  note  rate  rent. 

D.  Overage  payments  and  excess  income 
from  an  interest  credit  agreement; 

1.  Overage  is  the  amount  by  which  total 
rental  payments  paid  or  to  be  paid  by  the 
tenants  or  members  exceed  the  total  basic 
monthly  rental  rate.  In  100  percent  Section 
8/515  projects,  and  Plan  11  projects,  where 
the  HUD  contract  rental  rate  exceeds  the 
approved  1  or  2  percent  (or  greater 
percentage  in  the  case  of  Plan  11)  reduced 
rental  rate,  the  FmHA  approved  rate  is  the 
required  “basic”  monthly  rental  rate. 
Whenever  FmHA  approves  a  note  rate  rent 
change  for  a  lesser  amount  than  the  change 
permitted  by  HUD.  the  FmHA  Servicing 


Official  roust  require  the  borrower  to  deposit 
any  excess  funds  into  the  reserve  account. 

2.  Any  Section  8  subsidy  funds  paid 
HUD  are  paid  on  behalf  of  the  tenant  or 
member,  and  therefore,  any  Section  8 
payments  are  not  consider^  as  excess  funds 
until  after  any  benefits  provided  by  the 
interest  credit  agreement  are  recovered. 
Therefore,  the  following  applies: 

a.  Profrcts  on  an  Interest  Credit  plan  coded 
7  or  8  on  Form  FmHA  1944-7.  See  Ggure  1 
of  paragraph  VllD  2  a  (3)  of  this  exhibit. 

(1)  When  HUD  rate  is  equal  to  or  less  than 
FmHA  note  rate.  In  100  percent  Section  8/ 
515  projects  when  the  HUD  contract  rental 
rate  is  more  than  the  1  or  2  percent  reduced 
rate  and  is  either  equal  to  or  less  than  the 
FmHA  note  rate  rent,  overage  will  be  paid  to 
FmHA  in  an  amount  equal  to  the  difference 


between  the  HUD  contract  rental  rate  and  the 
1  or  2  percent  reduced  rate. 

(2)  M^en  HUD  rate  is  ffeater  than  FmHA 
note  rate.  In  100  percent  Section  8/515 
projects  when  the  HUD  contract  rental  rate  is 
greater  than  the  FmHA  note  rate  rent,  overage 
will  be  paid  to  FmHA  as  in  D 1  of  this 
paragraph,  and  the  amount  equal  to  the 
difference  between  the  HUD  contract  rental 
rate  and  the  FmHA  note  rate  rent  will  be 
deposited  in  the  reserve  account  as  excess 
income.  In  100  percent  Section  8/515 
projects,  when  the  HUD  contract  rental  rate 
exceeds  the  note  rate  rent  the  borrower/ 
manager  needs  to  use  FmHA  Form  1944-29, 
part  I,  items  23  through  29.  to  document  the 
required  deposit  in  the  reserve  account. 

(3)  Figure  1.  Projects  with  100  percent  of 
units  assisted  by  HUD  Section  8. 

Example  1: 
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Note:  If  the  HUD  contract  rent  and  FmHA  then  the  first  budget  column  would  not  Example  2: 

1  or  2  percent  reduced  rent  are  the  same,  apply- 
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b  Projects  on  Interest  Credit  Plan  II  and 
receiving  Section  8  Assistance.  See  figure  2 
of  paragraph  VII D  2  b  (3)  of  this  exhibit. 

(1)  Calculating  overage.  In  Section  8/515 
projects  the  overage  will  be  the  difference 
between  basic  rental  rate  and  the  note  rate 


rent  including  the  income  from  HUD.  The 
overage  will  be  reported  as  type  3. 

(2)  Depositing  excess  income  in  the  reserve 
account.  In  the  cases  where  the  HUD  contract 
rental  rate  exceeds  the  note  rate  rent,  the 
difference  is  excess  income  and  will  be 
deposited  in  the  reserve  account  The 


borrower/manager  should  \ise  FmHA  Form 
1944-29,  part  1.  item  23  through  29.  to 
document  the  required  deposit  in  the  reserve 
account. 

(3)  Figure  2.  Projects  with  some  HUD 
Section  8/515  units. 

Example  1: 
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Example  2: 
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VIII  Rental  or  Occupancy  Charge  Control 
Preemption  Policy.  In  order  to  carry  out  the 
provisions  of  this  subpart  and  to  protect  a 
bousing  source  in  rurd  areas  for  very  low-, 
low-  and  moderate  income  families;  the 
financial  obligation  of  borrowers;  and  the 
financial  interest  of  the  government  in  such 
housing,  the  entire  field  of  rental  or 
occupancy  charge  control  that  may  be 
exercised  by  any  local  rental  control  board  or 
other  authority  pursuant  to  State  and  local 


law,  as  it  affects  housing  covered  by  this 
subpart,  is  hereby  preempted. 

IX  Special  Servicing  Market  Rate  Rent 
(SMR)  Chan^.  When  a  Plan  II  or  Plan  II RA 
RRH  project  is  experiencing  serve  vacancies 
due  to  poor  local  market  conditions,  an  SMR 
change  may  be  implemented  to  attract  and 
keep  tenants  who  could  pay  more  than  basic 
rent  as  part  of  a  workout  plan  according  to 
the  provisions  of  Exhibit  F  of  subpart  B  of 
part  1965  of  this  chapter.  An  SMR  addresses 
the  situation  where  some  existing  and 


prospective  tenants  are  not  willing  to  pay  30 
percent  of  adjusted  income  or  note  rate  rent 
because  the  rental  rates  would  exceed  those 
of  other  rental  properties  in  the  conummity. 
This  action  may  only  be  taken  after 
supervisory  efforts  by  FmHA  and 
management  efforts  by  the  borrower  have  not 
produced  an  acceptable  level  of  occupancy. 
For  the  purposes  of  this  paramph,  market 
area  ana  corrununity  are  used  as  defined  in 
paragraph  I  of  Exhibit  A-8  of  subpart  E  of 
part  1944  of  this  chapter. 


40932 


Federal  Register  /  Vol.  58,  No.  145  /  Friday,  July  30,  1993  /  Rules  and  Regulations 


A  Eiigibilityfor  SMR.  Based  on  borrower 
documentation  and  FmHA  servicing  records, 
the  Servicing  Official  will  prepare  a  written 
recommendation  for  borrower  eligibility  for 
an  SMR. 

1  Based  on  borrower  documentation  and 
Servicing  Office  verification: 

a  Over  the  most  recent  6-month  period, 
the  monthly  vacancy  rate  has  averaged  at 
least  15  percent  or  the  project  shows 
financial  losses  considering  the  following: 

(1)  Each  month  was  at  least  12  percent 
vacant,  and 

(2)  When  RA  is  not  available,  units 
subsidized  by  funds  of  the  project/owner  will 
be  considered  vacant  for  SMR  calculations, 
or 

(3)  The  project  submits  financial  records 
that  show  a  15  percent  loss  of  rents  available 
below  basic  rent  not  including  project 
provided  subsidies,  and  provided 

(4)  The  loss  of  rents  available  is  not  a  result 
of  management’s  failure  to  effectively  market 
the  units. 

b  Comparable  market  rental  rates  in  the 
community  are  lower  than  the  previously 
approved  FmHA  note  rate  rents.  Exhibit  A- 
2  of  subpart  E  of  part  1944  of  this  chapter  can 
be  used  to  document  comparable  market 
rents. 

c  The  borrower  has  aggressively  marketed 
the  project  including  the  following  actions: 

(1)  Significant  outreach  effcvts  in  the 
community,  including  (but  not  limited  to) 
contacts  listed  in  the  Affirmative  Fair 
Housing  Marketing  Plan. 

(2)  The  borrower  had  obtained  approval 
from  FmHA  for  a  servicing  workout  plan, 
exclusive  of  SMR  features,  at  least  3  months 
earlier. 

d  The  borrower  complies  with  FmHA 
regulations  and  encourages  occupancy 
through  good  maintenance  and  positive 
relations  with  tenants. 

e  The  borrower  has  provided  a  signed 
statement  agreeing  to  forego,  without 
provision  to  recoup,  the  return  on  initial 
investment  while  operating  with  an  SMR 
f  The  borrower  has  submitted  a  project 
budget  on  Form  FmHA  1930-7,  “Multiple 
Family  Housing  Project  Budget,”  with  only 
minimally  sufficient  operation  and 
maintenance  expenses.  The  project  budget 
should  continue  to  fund  other  cash 
expenditures  such  as  FmHA  payments  and 
the  reserve  account,  except  for  the  return  on 
initial  investment  which  the  borrower  has 
agreed  to  forego  according  to  paragraph  iX  A 
1  e  of  this  exhibit. 

2  Based  on  Servicing  Office  servicing 
actions  and  documentation: 

a  The  project  has  been  operational  for  at 
least  24  months.  The  National  Office  may 
make  exceptions  to  this  requirement  on  a 
case-by-case  basis  for  extreme  hardship. 

b  No  more  than  10  percent  of  budgeted 
expenses  are  reflected  in  unrestricted  cash  on 
band,  and  reserve  account  balances  do  not 
exceed  the  required  accumulation-to-date 
minus  authorized  withdrawals. 

c  The  Servicing  Official  has  reviewed  and 
discussed  with  the  borrower  the  feasibility  of 
using  borrower  contributed  funds,  including 
advances,  in  accordance  with  paragraph  XU 
C  of  Exhibit  B  of  this  subparL 
d  The  Servicing  Official  has  reviewed 
and  approved  a  project  budget  with  only 


minimally  sufficient  operation  and 
maintenance  expenses  and  other  expenses  as 
specified  in  paragraph  IX  A 1  f  of  this 
mibit. 

e  The  Servicing  Official  has  reviewed  any 
market  studies  or  surveys  received  fiom  MFH 
loan  applicants  for  the  market  area  and 
considered  any  information  that  may  conflict 
with  the  request  for  an  SMR. 

B  Approval  of  SMR. 

1  The  State  Director  may  approve  the  use 
of  an  SMR  when  the  conditions  listed  in 
paragraph  IX  A  of  this  exhibit  are  met. 

2  While  a  request  for  an  SMR  is  pending 
or  an  SMR  is  in  effect,  no  initial  RRH  loan 
may  be  obligated  for  the  same  market  area 
unless  such  loans  would  not  cause  financial 
harm  to  any  existing  projects  in  the  market 
area  and  the  request  is  authorized  by  the 
Assistant  Administrator,  Housing. 

C  Implementing  an  SMR. 

1  After  the  use  of  an  SMR  has  been 
approved  by  the  State  Director,  the  Servicing 
Official  will  establish  an  SMR  for  the  project 
with  the  borrower. 

a  The  SMR  will  be  obtained  by  adjusting 
the  “FmHA  Debt  Payment”  item  in  the 
“Proposed  Budget”  column  of  Form  FmHA 
1936-7,  to  reflect  a  payment  to  FmHA 
amortized  at  an  interest  rate  which  is  less 
than  the  full  note  rate  on  the  borrower's 
promissory  note.  The  interest  rate  chosen 
may  never  be  less  than  2  percent. 

b  The  interest  rate  of  the  SMR  budget  will 
be  set  at  a  level  that  will  make  project  SMR 
rental  rates  comparable  with  community 
rental  rates.  This  rate  will  remain  constant 
except  as  provided  in  paragraph  4  D  of  this 
exhibit. 

2  The  initial  change  to  SMR  rents  or  a 
decrease  in  SMR  rents  will  be  accomplished 
in  accordance  with  the  following: 

a  The  borrower  will  submit  to  the 
Servicing  Official,  the  items  listed  in 
paragraph  IV  A  1,  2, 4,  5,  and  6  of  this 
exhibit. 

b  The  Servicing  Official  shall  review  the 
budget  and  supporting  documentation,  and 
when  found  to  be  acceptable,  notify  the 
borrower  in  writing  that  the  budget  is 
approved.  A  copy  of  the  approved  budget 
will  be  forwarded  to  the  State  Director. 

c  In  addition  to  any  State  requirements, 
the  borrower  notifies  each  tenant  or  member 
of  the  new  rates  and/or  utility  allowance  and: 

(1)  Include  in  the  notice  an  explanation  of 
the  changes  and  events  which  necessitated 
the  change.  Also,  the  explanation  must 
specify  any  adverse  and/or  positive  effect  the 
change  may  have  on  the  tenants  or  members. 

(2)  Mail  a  copy  of  the  notice  to  the  tenant 
or  member  at  least  30  days  prior  to  the 
effective  date  of  the  change. 

(3)  Offer  the  tenants  or  members  an 
opportunity  to  meet  with  management  to 
discuss  the  change  and  review  any  material 
contributing  to  the  change. 

(4)  Inform  the  tenants  or  members  of  their 
ri^t  to  request  a  review  of  the  rate  change 
approval  decision  within  45  days  of  the  date 
of  the  notice  by  writing  to  the  irext  higher 
FmHA  approval  officii.  Until  the  request  is 
resolved,  the  teiunts  or  members  are  required 
to  pay  the  changed  anmunt  of  rent  as 
indicated  in  the  notice  of  approval. 

3  When  an  SMR  is  implemented  in  a  Plan 
11  section  8/515  Project,  use  lines  23  through 


29  of  Form  FtnHA  1944-29  to  report  any 
additional  payments  to  the  reserve  account 
required  when  HUD  contract  rents  exceed 
SMR  rental  rates. 

D  Changing  on  SMR. 

1  An  SI^  may  be  increased  or  decreased 
whenever  the  local  market  conditions 
warrant,  but  must  be  reviewed  at  least 
annually. 

a  If  the  local  market  conditions  that 
caused  the  need  for  the  SMR  have  not  been 
resolved  and  corrected,  document  same  and 
update  the  monitoring  timeff-ames  and 
proceed  no  further.  However, 

b  If  the  local  market  conditions  have 
changed  and  change  in  the  SMR  is 
warranted,  the  requirements  listed  in 
paragraphs  IX  D  2,  3,  and  4  of  this  exhibit 
apply. 

2  An  SMR  must  have  the  SMR  rate  rent 
increased  by  a  minimum  of  10  percent  per 
year  (or  a  higher  amount  if  mutually  agreed 
to  by  the  borrower  and  FmHA)  when  the: 

a  Vacancy  rate  drops  to  10  percent  or 
below  for  6  consecutive  months,  or 

b  The  borrower  does  not  continue  to 
satisfy  the  conditions  of  paragraphs  IX  A  1 
c  (1)  and  (2),  d,  e,  or  f  of  this  exhibit. 

3  An  SMR  is  completely  terminated  when 
the  note  rate  reirt  is  regained. 

4  An  increase  in  an  SMR  will  be 
accomplished  in  accordance  with  paragraph 
IV  of  this  exhibit. 

E  Disapproval  of  SMR.  When  the 
approval  official  determines  a  request  for  an 
SMR  is  not  justified  on  the  basis  of  the 
information  submitted,  the  approval  official 
will  notify  the  borrower  in  writing  of  the 
reason(s)  why  the  SMR  is  not  approved.  The 
borrower  will  be  advised  of  their  appeal 
rights  in  accordance  with  Subpart  B  of  Part 
1900  of  this  chapter. 

X  Special  Pmblem  Cases.  Problem  cases 
which  cannot  be  handled  under  this  subpart 
should  be  submitted  to  the  National  Office 
for  review  with  the  State  Director’s 
recommended  plan  of  action. 

Exhibit  C-1 — Notice  to  Tenants 
(Members)  of  Proposed  Rent 
(Occupancy  Charge)  and  Utility 
Allowance  Change 

Date  Posted 

You  as  a  tenant  (member)  are  hereby 
notified  that,  subject  to  Farmers  Home 
Administration  (FmHA)  approval,  rents 
(occupancy  charge)  and  utility  allowances 

will  be  changed  effective _ ,  (at  least 

60  days  from  this  posting  or  other  timefitune 
if  required  by  State  law) 

_ (Project  Owner 

Name]  has  filed  with  FmHA,  United  States 
Department  of  Agriculture,  a  request  for 
approval  of  a  change  in  the  monthly  rent 
(occupancy  charge)  rates  and/or  utility 
allowances  of  the  (Name  of  apartment 
complex)  for  the  following  reasons: 

1. 

2. 

3. 

4. 

Planned  rent  (occupaiKy  drarge)  changes 
are  as  follows: 
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Unit 

size 


Present  rent 
(occupancy 
charge) 


Note 

rate 


Proposed 

rent 

(occupancy 

charge) 

B»IC  'S? 


Annount 

changed 


utility  allowance  changes  are  as 


Planned 

follows; 


Unit 

size 


Present 
utiiity  al¬ 
lowance 


Pro¬ 
posed 
utiiity  al- 
lowaiKe 


Amours 

changed 


(Use  where  applicable  such  as  when  only 
basic  or  note  rate  rents  and/or  utility 
allowances  are  changing  and  the  tenant  is 
receiving  rental  assistance;  Since  you  receive 
subsidy,  your  contribuUon  for  rent 
(occupancy  charge)  and  utilities  wilt  not  be 
changed  so  long  as  your  income  and 
household  composition  remain  unchanged). 

All  materials  lusUfying  the  proposed 
changes  have  been  reviewed  ^  I^HA  and 


will  be  made  available  to  you  and  other 
tenants  (members)  to  inspect  and  copy  at 
_ during  the  hour  of 


You  may  submit  comments  or  ob)ections  in 
writing  to  the  FmHA  Servicing  Official 
during  the  20-day  period  inunediately 
following  the  posting  of  this  notice. 
Comments  or  objections  should  include 
reasons  or  information  you  feel  should  be 
considered  by  the  FmHA  Servicing  Official. 
Your  comments  or  objections  must  be  filed 

prior  to _ with  the  FmHA 

Servicing  Official, _ ,  at  the 

Servicing  Office  located  at _ , 

These  comments  will  be  reviewed  by  the 
FmHA  Servicing  Official  and  forward^  to 
the  FmHA  approval  official  who  will  decide 
if  the  change(s)  should  be  apiHOved. 

Each  tenant  (member)  will  be  notiffed  in 
writing  of  the  FmHA  decision  to  approve  or 
deny  the  change.  The  approved  rents  and 
utility  allowances  will  then  be  effective  upon 
the  effective  date  given  above.  If  the 
approved  change  cannot  be  made  effective  by 
such  date,  an  additional  notice  will  be  posted 
and  the  tenants  (members)  will  be  notified  in 
writing  that  new  rents  (occupancy  charges) 
and  utility  allowances  will  be  effective  at  the 


Unit  size 


Present  rent  (occupancy  charge) 
Basic  Note  rate 


The  approved  utility  allowance  changes 
areas  follows: 


Unit  size 


Preser4 
utility  te- 
lowance 


Pro¬ 
posed 
utitity  al¬ 
lowance 


Approved 
utttty  al¬ 
lowance 


Should  you  have  any  questions  or 
concerns,  you  may  contact  FmHA.  The 
FmHA  Servicing  Office  address  is: 

(Use  the  following  required  and/or 
optional  paragraphs  where  applicable.) 

*You  must  notify  the  tenants  (memlwrs)  of 
FmHA’s  approval  of  the  rent  (occupancy 
charge)  and  utility  allowance  changes  by 
posting  this  letter  in  the  same  manner  as  the 
“Notice  to  Tenants  (Members)  or  Proposed 
Rent  (Occupancy  Charge)  and  Utility 
Allowance  Change  (Exhibit  C-1  of  this 
subpart).'*  This  notiffcation  must  be  posted  in 
a  conspicuous  place  and  cannot  be 
substituted  for  the  usual  written  notice  to 
each  Individual  tenant  (member). 

*This  approval  does  not  authorize  you  to 
violate  the  terms  of  any  lease  (occupancy 
agreement)  you  currently  have  with  your 
tenants  (members). 

••For  those  tenants  (members)  receiving 
rental  assistance  (RA),  their  costs  for  rent 
(occupancy  charge)  and  utilities  will 
continue  to  be  bas^  on  the  higher  of  30 
percent  of  their  adjusted  monthly  income  or 
10  percent  of  gross  monthly  income  or  if  the 
household  is  receiving  payments  for  public 
assistance  from  a  public  agency,  the  portion 
of  such  payments  which  is  specifically 
designated  by  that  agency  to  meet  the 


household's  shelter  cost  If  tenants  are 
receiving  Housing  and  Urban  Development 
(HUD)  Section  8  subsidy  assistance,  Uieir 
costs  for  rent  and  utilities  will  be  determined 
by  the  current  HUD  formula. 

•  •Your  application  for  RA  units  on  behalf 
of  eligible  tenants  (members)  has  been 
received  (or  is  on  hand).  Since  RA  imits  are 
not  available,  the  approved  rate  and/or 
allowance  change  is  subject  to  your 
acceptance  of  the  RA  units  should  they 
become  available. 

••This  rate  and  utility  allowance  change  is 
conditioned  on  the  requirement  that  you 
carry  out  energy  conservation  measures  and 
operating  practices  as  determined  necessary 
by  the  project  energy  audit.  You  will  be 

allowed _ days  for  completion  of 

the  work.  FmHA  assistance  may  be  available 
to  finance  any  needed  improvements. 

•  •You  may  file  an  appeal  regarding  the 
rate  and  utility  allowance  change  as 
approved  within  45  days  of  the  date  of  this 
notice.  See  attached  Form  FmHA  1900-1, 
“Request  for  Appeal  of  Adverse  Action,’’  for 
your  appeal  ri^ts.  A  request  for  a  hearing 
must  be  sent  to  the  Area  Supervisor,  National 
Appeals  Staff,  (T3address),  postmarked  no 
later  than  (30  days  from  date  of  this  letter). 

•You  must  inform  the  tenants  (members)  of 
their  right  to  request  an  explanation  of  the 
rate  and  utility  allowance  change  approval 
decision  within  45  days  of  the  date  of  this 
notice  by  writing  to  (insert  the  name  and 
address  of  next  higher  FmHA  approval 
official).  All  tenants  (members)  are  required 
to  pay  the  changed  amount  of  rent 
(occupancy  charge)  as  indicated  in  the  notice 
of  approval. 


next  rent  (occupancy  charge)  due  date 
following  the  additional  notice  and  the 
FmHA  approvaL 

By  - 

Borrower/Borrower’s  Representative 

Exhibit  C-2 — Notice  of  Approved  Rent 
(Occupancy  Charge)  and  Utility 
Allowance  Change 

Dear 

You  are  hereby  notified  that  the  Farmers 
Home  Administration  (FmHA)  has  reviewed 
the  request  for  a  change  in  sheltw  costs  for 

the _ projectfs),  and  considered  all 

justifications  provided  by  project 
management  (and  comments  provided  by 
tenants).  The  FmHA  has  approved  the 
following  rent  (occupancy  diarge)  and/or 
utility  allowance  rates  listed  below.  The 
changes  for  all  units  vrill  become  effective  on 

_ ,  19 _ .  (Insert  effective  date  sho%vn 

in  exhibit  C-1  of  this  subpart  or  later 
effective  date  in  accordance  with  last 
paragraph  of  Exhibit  C-1  of  this  subpert.)  The 
change  is  needed  for  the  following  reasons: 
(Insert  Reasons  for  Approval) 

The  approved  changes  are  as  follows: 

Approved  rent  (occupancy  charge) 

Basic  Note  rate 


•Any  tenant  who  does  not  wish  to  pay  the 
FmHA  approved  rent  changes  may  uve  the 
owner  a  30-day  notice  that  they  will  vacate. 
The  tenant  will  suffer  no  penalty  as  a  result 
of  this  decision  to  vacate,  and  will  not  be 
required  to  pay  the  changed  rent.  However, 
if  the  tenant  later  decides  to  remain  in  the 
unit,  the  tenant  will  be  required  to  pay  the 
changed  rent  from  the  effective  date  of  the 
changed  rent 
Sincerely, 


FmHA  Approving  Official 
•Required 

••Optional,  as  applicable 
Exhibit  D — Energy  Audit 

I  Objective:  It  is  the  objective  of  the 
Farmers  Home  Administration  (FmHA)  that 
Multiple  Family  Housing  (MFH)  Snanced  by 
the  Agency  incorporates  energy  conservation 
measures  and  operating  practices  in  keeping 
with  the  National  Energy  Strategy  for  a  more 
efficient,  less  vulnerable,  and 
environmentally  sustainable  energy  future. 
Monitoring  of  this  objective  will  be 
accomplished  by  energy  audit. 

II  Purpose  and  Intended  Outcome: 

A  The  purpose  of  this  exhibit  is  to  define 
the  FmHA  requirements  for  energy  audits. 
While  energy  audits  will  review  the 
functioning  of  energy  conservation  measures 
initially  incorporated  in  the  housing,  or 
previously  retrofitted,  and  identify  need  for 
any  further  measures,  the  main  thinist  of 
energy  audits  will  be  to  evaluate  and/or 
recommend  operating  practices  used  in 
individual  dwelling  units  and  the  common 
areas  of  a  project. 
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B  The  intended  outcome  is  to  reduce 
tenant  or  member  utility  expenses;  reduce 
project  operating  and  maintenance  expense; 
reduce  usage  of  subsidy;  improve  the 
marketability  of  imits  and  value  of  the 
property;  conserve  national  energy  resources 
within  cost  effectiveness;  and  increase  the 
comfort  and  enjoyment  level  of  tenants  or 
members. 

Ill  Borrower  Responsibility: 

A  Initial  audit.  An  initial  energy  audit  is 
required  for  each  project  during  the  third 
year  of  operation  following  completion  of 
construction  for  “early”  detection  and 
correction  of  any  deficiencies  in  energy 
conservation  measures  and/or  operating 
practices. 

B  Subsequent  audit.  A  subsequent  energy 
audit  is  required  at  least  within  5  years  of  the 
initial  audit  and  at  5-year  intervals  thereafter, 
to  identify  if  energy  conservation 
improvements  are  needed. 

C  Submission  of  audit.  The  borrower 
shall  submit  a  copy  of  the  initial  or 
subsequent  energy  audit  along  with  the  next 
submission  of  Form  FmHA  1930-7, 

“Multiple  Family  Housing  Project  Budget." 
The  borrower’s  plan  for  implementing  the 
recommended  improvements  shall  be 
included  in  the  project  budget.  The 
submitted  copy  of  the  energy  audit  will  be 
retained  in  the  file  by  the  Servicing  Office  for 
review  during  subsequent  annual  reviews.  If 
any  of  the  improvements  are  deferred  due  to 
cost  ineffectiveness,  the  borrower  shall,  each 
year  thereafter,  include  with  the  annual 
project  budget,  an  updated  cost  feasibility 
analysis  of  Uie  deferred  improvements,  along 
with  the  borrower’s  recommendation  for 
implementing  the  improvements. 

D  Cost  of  audit.  An  energy  audit  is 
beneficial  to  the  operation  of  an  MFH  project. 
The  cost  of  the  audit  is  an  operational 
expense.  ’The  cost  should  be  consistent  with 
the  size  of  the  project  and  comparable  to  the 
cost  of  other  audits  in  the  area.  The  cost  may 
be  paid  from  annual  revenue  or  from  the 
reserve  account  depending  on  the  amount. 

rv  Performance  of  Energy  Audit 

A  An  energy  audit  shall  be  an  in-depth, 
on-site  inspection  of  the  building  shell  and 
of  the  space  heating,  space  cooling, 
ventilation,  and  water  heating  equipment  for 
the  building.  It  shall  be  conducted  by  a 
qualified  energy  auditor. 

B  Persons  shall  be  considered  qualified  to 
perform  an  energy  audit  if  they: 

1  Are  authorized  under  a  State  Plan 
approved  by  the  Department  of  Energy  (DOE) 
in  accordance  with  the  requirements  in  10 
CFR  Part  456, 

2  Are  authorized  under  a  Federal  Standby 
Plan  promulgated  by  DOE  in  accordance  with 
the  requirements  in  10  CFR  part  456,  or, 

3  Can  otherwise  demonstrate  that  they 
possess  the  technical  skills  and  knowledge 
necessary  to  perform  energy  audits. 

C  When  persons  meeting  the 
qualifications  in  paragraph  IV  B  of  this 
exhibit  are  not  available,  the  FmHA  State 
Director,  with  prior  National  Office  approval, 
may  institute  a  plan  and  method  to 
accomplish  the  requirements  of  this  exhibit 
using  Agency  staff  and  resources,  provided  it 
is  cost  and  time  effective  to  perform  such 
task. 


D  ’The  energy  auditor  shall  inspect  the 
building  to  determine  which  energy  saving 
measures  and  operating  practices  should 
improved.  The  energy  auditor  is  expected  to 
summarize  the  results  of  this  inspection  and 
projected  cost  savings  in  priority  order  and 
include  them  in  a  written  report. 

1  The  report  shall  address  the  condition 
or  application  of  the  following  energy  saving 
measures: 

a  Caulking  and  weatherstripping; 
b  Central  high  efficiency  air  conditioners; 
c  Ceiling,  wall,  and  floor  insulation; 
d  Crawlspace  or  foundation  wall 
insulation; 

e  Duct  or  pipe  insulation; 
f  Water  heater  insulation; 
g  Storm  or  tbennal  windows  and  doors; 
h  Heat-reflective  window  and  door 
material; 

i  Crawlspace  and/or  attic  ventilation; 
j  Energy  management  devices; 
k  Clo<^  thermostats; 

1  Furnace  efficiency  modifications;  and 
m  Vent  dampers  for  water  heaters, 

furnaces,  and  boilers. 

2  The  report  may  address  the  following 
energy  saving  measures  if  significant  benefits 
can  be  shown  in  the  opinion  of  the  energy 
auditor: 

a  Solar  domestic  hot  water  systems; 
b  Active  solar  space  heating  system; 
c  Combined  active  solar  space  heater  and 
solar  domestic  hot  water  systems;  and 
d  Passive  solar  space  heating  and  cooling 
systems. 

3  The  auditor  shall  inspect  the  building 
and  report  any  improvement  of  energy 
conserving  operating  practices  that  can  lead 
to  immediate  energy  savings.  These  practices 
include,  but  are  not  limited  to,  the  following; 

a  Furnace  efficiency  maintenance  and 
adjustments  (air  filters  should  be  changed 
frequently); 

b  Water  flow  reduction  on  showers  and 
faucets; 

c  Sealing  leaks  and  check  insulation  of 
pipes  and  ducts; 

d  Raising  thennostat  settings  in  summer 
and  lowering  them  in  winter; 

e  Cleaning  baseboard  convectors  and 
refrigerator  coils; 
f  Nightime  temperature  setback; 
g  Reducing  energy  use  when  apartment  is 
unoccupied; 

h  Plugging  leaks  in  attics,  basements,  and 
fireplaces; 

i  Efficient  use  of  shading;  and 
j  Reduce  water  heater  temperature  setting 
(should  not  exceed  120  degrees  Fahrenheit). 

4  The  report  shall  include  a  list  of  any 
recommended  energy  saving  measures  and/or 
operating  practices.  The  following 
information  shall  be  provided  as  applicable; 

a  Description; 
b  Estimated  useful  life; 
c  Estimated  annual  energy  cost  savings  in 
the  first  year; 
d  Cost;  and 

e  Estimate  of  any  incremental  annual 
operation  and  maintenance  costs. 

5  The  report  shall  include  a  summary  of 
the  energy  auditor’s  qualifications. 

V  Funding:  Improvements  may  be  funded 
from  annual  project  income,  project  reserve, 
a  subsequent  loan,  borrower’s  funds,  or  any 


other  FmHA  authorized  funding  which  will 
keep  the  improvement  cost  effective.  Plans 
for  funding  the  improvements  should  be 
included  in  the  borrower’s  recommendation 
for  implementation. 

VI  Servicing  Official  Responsibility: 

A  The  Servicing  Official  shall  determine 
the  cost  effectiveness  and  financial  impact  of 
the  proposed  improvements  from 
information  contained  in  the  energy  audit. 

1  Cost  effectiveness.  Cost  effectiveness 
shall  be  determined  by  comparing  the  value- 
in-use  of  the  facility  with  and  without  the 
proposed  energy  saving  improvement. 

Exhibit  D  of  FmHA  Instruction  1922-B, 
(available  in  any  FmHA  office),  describes  the 
“value-in-use”  approach  that  may  be  used  to 
appraise  cost  effectiveness. 

2  Financial  impact.  Financial  impact 
shall  be  determined  by  comparing  the 
estimated  net  energy  and  operation  and 
maintenance  costs  savings  in  the  first  year  to 
the  annual  cost  of  amortizing  a  loan  to  install 
the  proposed  energy  saving  improvement.  A 
positive  financial  impact  occurs  when  the 
first  year  annual  savings  equals  or  exceeds 
tha  annual  cost  of  amortizing  any  loan(s)  for 
the  proposed  energy  savings  improvement. 
Exhibit  D-1  of  this  subpart  may  be  used  to 
organize  the  calculation  of  the  financial 
impact. 

3  When  the  identified  and/or  deferred 
improvements  determined  by  an  energy  audit 
obtained  within  the  immediate  past  5-year 
period  are  found  to  be  cost  effective  and  have 
a  positive  financial  impact,  the  Servicing 
Official  shall  recommend  or  require  that  any 
rent  or  occupancy  charge  increase  approval 
requested  by  the  borrower  be  conditioned 
upon  installation  of  such  energy  saving 
improvement(s). 

4  The  Servicing  Official  may  recommend 
a  rent  or  occupancy  charge  increase  for 
energy  saving  improvements  which  are  not 
“cost  effective”  whenever  the  borrower 
contributes  sufficient  funds  to  reduce  the 
cost  of  the  improvement  so  that,  on  the  basis 
of  the  FmHA  investment  only,  the 
improvement  is  cost  effective.  A  positive  first 
year  financial  impact  is  not  required.  Any 
contribution  made  by  the  bon-ower  to  reduce 
the  cost  of  the  improvement  to  the  cost 
effective  limits  will  not  be  an  eligible 
contribution  for  computing  return  on 
investments.  The  project  reserve  may  not  be 
utilized  for  such  contribution. 

B  When  the  improvements  are  not  cost 
effective  or  do  not  have  a  positive  financial 
impact,  and  the  borrower  does  not  elect  to 
reduce  the  cost  of  the  energy  saving  measures 
as  described  in  paragraph  VI A  4  of  this 
exhibit,  the  Servicing  Official  shall 
recommend  deferral  of  implementation  of  the 
improvements.  Any  deferred  improvements 
must  be  analyzed  during  each  subsequent 
year’s  annual  analysis. 

C  A  copy  of  the  decision  regarding  the 
energy  audit  will  be  included  in  the  annual 
reports  forwarded  to  the  State  Director. 

VII  State  Director  Responsibility.  The 
State  Director  shall  review  the  Servicing 
Official’s  recommendations  and  the  decision 
regarding  implementation  of  the  proposed 
improvements  and/or  practices  as  a  part  of 
the  annual  report  review. 

VIII  Development:  All  development  will 
be  performed  in  accordance  with  the 


Federal  Registrar  /  Vol.  58,  No.  145  /  Friday,  July  30,  1993  /  Rules  and  Regulations 


40935 


requirements  of  subpert  E  of  pert  1944  of  this 
chapter  and  subpart  A  of  part  1924  of  this 
chapter,  except  that  $  1924.6  (b)(3Hi)  of 
subpart  A  of  part  1924  of  this  chapter  will 
not  apply  to  improvements  made  by  the 
owner-builder  method. 

IX  Rent  or  Occupancy  Charge  Change: 
Any  rental  or  occupancy  chai^ge  change 
necessitated  by  the  improvements  must  be 
processed  as  ^  forth  in  Exhibit  C  of  this 
subpart. 

Exhibit  D-1 — Calculation  of  Financial 
Impact  (Energy  Audit) 

A.  First  Year  Annual  Savings  $ _ 

(from  audit). 

B.  Annual  Cost  of  Amortized  S _ 

Loan  (from  calculation  in 

part  0  below). 

Q  Difference  (A-B)  (if  zero  or  $ _ 

greater,  energy  saving  meas¬ 
ure  has  a  positive  financial 
impact). 

D.  Calculation  of  Annual  Cost 
of  Amortized  Loan  for  En¬ 
ergy  Saving  Measure: 

1.  Appraisal  of  Energy  Sav-  $ _ 

ing  Measure  (for  calcula¬ 
tion  of  appraised  value,  of 

FmHA  Instruction  1922- 
B  see  Exhibit  D  available 
in  any  FmHA  office). 

2.  Amortization  Factor  (for  x _ 

calculation  of  Amortiza¬ 
tion  Factor,  use  interest 

rate  of  Rural  Rental  Hous¬ 
ing  and  Rural  Cooperative 
Housing  from  FmHA  In¬ 
struction  440.1,  Exhibit  B 
(available  in  any  FmHA 
office);  the  Useful  Life  or 
weighted  average  of  Full 
Life  for  more  than  one  en¬ 
ergy  saving  measure  from 
the  energy  audit;  and  the 
Amortization  Factor  from 
FmHA  instruction  440.1, 

(available  in  any  FmHA 
Office). 

3.  Annual  Cost  (Appraisal  x  $ _ 

Amortization  Factor  enter 

answer  in  part  B  above). 

Exhibit  E — Rental  Assistance  Program 

I  General.  The  objective  of  the  rental 
assistance  (RA)  program  is  to  reduce  rents 
paid  by  low-income  households.  This  exhibit 
sets  tenth  the  policies  and  procedures  and 
delegates  authority  under  which  RA  will  be 
extended  to  eligible  tenants  occupying 
eligible  Rural  Rental  Housing  (RRH)  and 
eligible  members  occupying  Rural 
Cooperative  Housing  (RCH)  projects  financed 
by  the  Farmers  Home  Administration 
(FmHA).  Vm  the  purposes  of  this  exhibit,  the 
term  "tenant”  also  means  "member."  This 
exhibit  also  applies  to  Farm  Labor  Housing 
(LH)  projects  when  the  borrower  is  a  broadly- 
bas^  nonprofit  organization,  nonprofit 
organization  of  farmworkers,  or  a  State  or 
lo^  public  agency.  RA  will  supplement  the 
benefits  avail^le  to  tenants  under  the 
interest  credit  program  outlined  in  Exhibit  H 
to  this  subpart 
n  Definitions. 
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A  EligiUe  tenants.  Any  very  low-income, 
or  low-income  household  meeting  the 
following  requirements: 

1  The  household  adjusted  aimual  income 
must  not  exceed  the  very  low-  or  low-income 
limit  established  for  the  area  as  indicated  in 
Exhibit  C  of  subpart  A  of  part  1944  of  this 
chapter  (available  in  any  FmHA  Office). 

2  The  household  must  be  unable  to  pay 
the  approved  rental  rate  plus  utility 
allowance  and  occupancy  stucharge  within  a 
portion  of  their  income  not  exceeding  the 
highest  ofr 

a  30  percent  of  their  adjusted  monthly 
income; 

b  10  percent  of  gross  monthly  income;  or 

c  If  the  household  is  receiving  payments 
for  public  assistance  from  a  public  agency, 
the  portion  of  such  payments  which  is 
specifically  designated  by  that  agency  to 
meet  the  household’s  shelter  cost 

3  The  household  must  meet  the 
occupancy  policy  established  for  the  project 
and  approved  by  FmHA  accfHtling  to 
paragraph  VI D  2  of  Exhibit  B  of  this  subpart. 

4  The  household  must  have  an  unexpired 
and  signed  Form  FmHA  1944-8,  ‘Tenant 
Certification,”  on  file  with  the  borrower. 

B  Eligible  project 

1  All  proj^s  must  operate  under  Interest 
Credit  Plan  II  RA  to  be  eligible  to  receive  RA, 
except  LH  loans,  direct  RRH,  and  insrued 
RRH  loans  approved  prior  to  August  1. 1968, 
which  must  operate  under  Plan  RA.  To  be 
eligible  for  RA  the  project  must  have  a: 

a  RRH  insured  or  direct  loan  made  to  a 
broadly-based  nonprofit  organization,  or 
State  or  local  agency,  including  Senior 
Citizen  Housing; 

b  RRH  insured  loan  to  an  individual  or 
organization  who  has  or  will  execute  a  loan 
resolution  or  loan  agreement  agreeing  to 
operate  the  housing  on  a  limited  profit  basis 
as  defined  in  §  1944.205  of  subpart  E  to  part 
1944  of  this  chapter, 

c  RCH  insured  or  direct  loan;  or 

d  LH  loan,  or  an  LH  loan  and  grant 
combination,  made  to  a  broadly-based 
nonprofit  organization  or  nonprofit 
organization  of  farmworkers  or  a  State  or 
local  public  age.ncy. 

2  Borrowers  may  utilize  the  Department 
of  Housing  and  Urban  Development  (HUD) 
Section  8  Housing  Assistance  Payments 
Program  and  FmHA  RA  in  the  same  project. 

In  such  cases.  Form  FmHA  1944-7, 

"Multiple  Family  Housing  Interest  Credit  and 
Rental  Assistance  Agreement,”  for  the  project 
will  reflect  coding  for  "Plan  il  RA.” 

3  Borrowers  will  provide  RA  to  only 
those  eligible  tenants  occupying  LH,  RCH,  or 
RRH  rental  housing  units  financed  by  FmHA. 

C  Operational  project.  A  completed  RRH, 
RCH,  or  LH  project  financed  by  FmHA  which 
has  been  opened  for  occupancy  and  has  at 
least  been  partially  occupied  by  tenants. 

D  New  projects.  Newly  constructed  or 
substantially  rehabilitated  RRH,  RCH,  or  LH 
project  financed  by  FmHA.  For  new 
construction  RA  purposes,  if  further  means 
before  any  units  are  occupied. 

E  Rental  assistance.  RA.  as  used  in  this 
exhibit,  is  the  portion  of  the  approved  shelter 
cost  paid  by  FmHA  to  compensate  for  the 
difference  tetween  the  approved  shelter  cost 
and  the  monthly  tenant  contribution  as 


calculated  according  to  paragraph  IV  A  2  c 
of  ExhiUt  B  to  this  subpart.  When  the 
household’s  monthly  gross  tenant 
contributioa  is  less  than  the  approved  utility 
allowance  which  is  billed  dir^ly  to  and 
paid  by  the  tenant,  the  owner  will  pay  the 
bouM^ld  that  difference  according  to 
paragraph  IX  A  2  of  this  exhibit. 

F  RA  ogreemenf.  The  term  refers  to  Form  , 
FmHA  1944-27,  or  its  predecessor.  Form 
FmHA  444-27  and  Form  FmHA  444-27A. 

G  RA  obligation.  The  obligation 
consisting  of  die  number  of  RA  units  and 
associated  dollar  amounts  of  rental  assistance 
specified  in  a  particular  RA  agreement. 

H  RA  obligation  number.  The 
identification  number  associated  with  a 
particular  RA  obligation. 

I  Replacement  units.  RA  imits  which 
replace  RA  units  in  RA  agreements  expiring 
bemuse  obligated  funds  have  been  fully 
disbursed. 

J  Servicing  units.  RA  units  which  increase 
the  number  of  RA  units  resulting  in  initial  or 
additional  RA  agreements. 

K  Shelter  cost.  The  approved  shelter  cost 
consists  of  basic  or  noterate  rent  plus  utility 
allowance  and  occupancy  surcharge,  when 
required.  Basic  and/or  note  rate  rent  must  be 
shown  on  the  project  budget  for  the  year  and 
approved  according  to  $  1930.122  of  (b)(1)  of 
this  subpart.  Utility  allowances,  when 
required,  are  determined  and  approved 
according  to  Exhibit  A-€  of  subpart  E  of  part 
1944  of  this  chapter.  Any  change  in  rentd 
rates  or  utility  allowances  must  be  processed 
according  to  Exhibit  C  of  this  subp^. 

L  Utility  allowances.  The  allowance 
approved  by  FmHA  according  to  Exhibit  A- 
6  of  subpart  E  of  part  1944  of  this  chapter  to 
cover  the  cost  of  utilities  which  are  payable 
directly  by  the  households. 

III  Utilization  of  RA.  All  borrowers  with 
eligible  projects  as  defined  in  paragraph  II B 
of  this  exhibit  are  encouraged  to  utilize  the 
RA  program  and  receive  RA  payments  on 
behalf  of  eligible  tenants.  Generally,  the 
borrower,  or  the  borrower's  approved 
management  agent,  will  initiate  the 
processing  of  a  RA  application. 

IV  Priority  of  RA  applications. 

A  State  of  allocations.  The  National  ' 
Office  may  establish  a  State  quota  on  the 
number  of  RA  units  that  may  be  approved 
and  obligated  in  any  fiscal  year.  The  State 
Director  will  limit  the  approval  of  RA  to  no 
more  than  the  number  of  units  allocated  to 
the  State.  Unless  otherwise  stated  by  the 
National  Office,  the  State  allocation  will 
indicate  the  number  of  RA  imits  for 
operational  projects  and  the  number  of  RA 
units  to  be  used  for  new  construction. 

B  Allocation  to  projects  within  a  State. 
The  State  Director  will  distribute  any  RA 
units  allocated  to  the  State  according  to  any 
specific  guidance  established  by  the  National 
Office.  When  no  specific  guidance  is 
established  by  the  National  Office  the  State 
Director  will  approve  requests  for  RA  to 
projects  according  to  the  provisions  of  this 
exhibit.  Priority  in  allocating  RA  units  will 
be  as  follows: 

1  Replacement  uiuts:  The  State  Director 
will  distribute  or  reserve  RA  units  and  give 
priority  to  projects  needing  replacement 
units  before  any  initial  or  additional  imits  are 
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allocated  to  other  new  or  operational 
projects.  The  State  Director  should  ascertain 
how  many  RA  units  are  expected  to  expire 
in  each  Servicing  Office  during  the  current 
fiscal  year  and  the  first  quarter  of  the 
following  fiscal  year. 

2  New  housing:  Any  RA  units  allocated  to 
the  State  for  new  construction  will  be 
distributed  on  a  priority  basis  in  the 
following  order. 

a  Applications  for  RRH  and  RCH  loans 
where  the  market  survey  information 
indicates  that  a  large  percentage  of  the 
prosp)ective  tenants  needed  RA.  When  the 
number  of  RA  units  available  is  inadequate 
to  cover  all  such  applications,  the  units  will 
be  distributed  giving  priority  to  those 
projects  having  highest  need  located  in  areas 
identified  as  having  the  greatest  need  for  low- 
income  housing,  and  selected  for  funding  in 
accordance  wi&  $  1944.231  of  Subpart  E  of 
Part  1944  of  this  chapter. 

b  For  LH  projects,  RA  units  will  be 
allocated  by  ^e  National  Office  from  the 
National  Office  reserve  on  a  case-by-case 
basis  at  the  time  the  projects  are  considered 
for  funding  at  the  National  Office  level. 

3  Operational  housing:  When  the 
National  Office  provides  an  allocation  for 
servicing  RA  units,  the  State  Director  will 
distribute  them  to  operational  RRH,  RCH, 
and  LH  projects  bas^  on  Form  FmHA  1944- 
25,  "Request  for  Rental  Assistance,”  that 
have  been  submitted  by  eligible  borrowers. 
Priority  will  be  given  to  projects  based  on 
this  exhibit  and  administrative  directives 
issued  by  the  National  Office  under  the 
annual  RA  allocations  or  other  authorizations 
or  guidelines  established  through  the  budget 
process.  The  National  Office  will  notify  the 
State  Director  each  year  of  any  specific  date 
by  which  all  requests  for  RA  must  be 
submitted  to  FmHA  for  consideration. 

V  Processing  of  RA  applications.  All 
requests  for  RA  will  be  processed  according 
to  this  paragraph  and  may  be  approved  by 
the  State  Director. 

A  Operational  projects. 

1  A  borrower  with  an  eligible  project  in 
which  there  are  tenants  paying  in  excess  of 
30  percent  of  their  adjusted  income  for  rent 
should  be  encouraged  to  have  on  file  a  Form 
FmHA  1944-25  with  the  Servicing  Official  to 
avoid  delays  in  processing  future  servicing 
requests.  C)nce  a  Form  FmHA  1944-25  is  on 
file  at  the  FmHA  Servicing  Office, 
subsequent  submittals  of  the  form  will  not  be 
necessary  to  support  subsequent  approvals  of 
RA  by  FmHA.  A  separate  Form  FmHA  1944- 
25  will  be  submitted  for  each  project.  The 
borrower  should  include  the  following  with 
each  request. 

a  Form  FmHA  1944-29,  "Project 
Worksheet  for  Interest  Credit  and  Rental 
Assistance,”  with  all  columns  completed  for 
eacn  tenant  in  the  project.  (All  Forms  FmHA 
1944-8  must  be  current) 

b  Approved  or  proposed  budget  for  the 
year  on  Form  FmHA  1930-7,  “Multiple 
Family  Housing  Project  Budget,”  with 
Exhibit  A-6  of  Subpart  E  of  Part  1944  of  this 
chapter  attached,  when  applicable. 

2  Prior  to  the  foil  disbursement  of 
obligated  funds  on  any  agreement,  a  borrower 
or  approved  management  agent  may  submit 

a  request  for  replacement  RA  units.  The 


request  should  contain  all  the  material 
requested  in  paragraph  V  A  1  of  this  exhibit 
and  should  he  submitted  no  later  than  3 
months  prior  to  the  expected  foil 
disbursement  of  obligated  funds,  to  allow 
time  for  processing  the  request.  The  number 
of  replacement  units  may  not  exceed  the 
number  of  units  that  are  expiring.  Once 
replacement  units  have  been  requested, 
additional  units  may  not  be  requested  until 
Form  FmHA  1944-51,  "Multiple  Family 
Housing  Obligation-Fund  Analysis,"  is 
received  obligating  the  replacement  units. 
Form  FmHA  1944-51  requesting  the 
additional  units  must  be  coded  sequentially 
as  required  in  paragraph  V  C  5  of  this  exhibit. 

3  The  Servicing  Official  will  review  the 
budget.  Exhibit  A-6  of  Subpart  E  of  Fart  1994 
of  this  chapter,  Form  FmHA  1944-29,  and 
Form  FmHA  1944-25  submitted  by  the 
borrower  to  assure  that  the  items  are 
complete  and  accurate.  The  Servicing  Official 
will  complete  Form  FmHA  1944-25  and 
submit  all  data  provided  by  the  borrower  to 
the  State  Director  with  appropriate  comments 
and  recommendations. 

B  Projects  to  be  funded. 

1  Applicants  requesting  funding  for  new 
projects  who  are  planning  to  utilize  the  RA 
program,  should  submit  a  completed  Form 
FmHA  1944-25  to  the  Servicing  Official 
when  submitting  a  preapplication  or 
application  for  fonding. 

2  The  number  of  units  of  RA  requested 
should  be  based  on  the  market  data  for  the 
area,  the  proposed  rental  rates  as  reflected  in 
a  budget  for  the  project,  and  the  income 
levels  of  the  prospective  tenants. 

C  State  Director  action  on  requests  for 
RA.  Only  the  State  Director  or  delegated 
members  of  the  State  Office  staff  may 
approve  or  disapprove  RA  requests. 

1  Approval  actions.  When  the  State 
Director  determines  that  RA  can  be  obligated 
or  transferred,  part  III  of  Form  FmHA  1944- 
51  for  obligation,  or  Form  FmHA  1944-55, 
"Multiple  Family  Housing  Transfer  of  Rental 
Assistance,”  for  transfers,  will  be  prepared 
and  distributed  according  to  the  Forms 
Manual  Insert  (FMI).  Form  FmHA  1944-27, 
"Rental  Assistance  Agreement,”  will  not  be 
executed  or  amended  until  the  bbligation  or 
transfer  is  verified  by  the  Finance  Office.  The 
State  Office  will  verify  the  obligation  or 
transfer  via  the  computer  terminal  on  the  day 
following  the  request. 

2  Completing  RA  agreements.  When  the 
State  Director  verifies  that  RA  units  have 
been  obligated  or  transferred  by  the  Finance 
Office,  the  State  Director  will  forward  a  copy 
of  either  Form  FmHA  1944-51  or  Form 
FmHA  1944-55  to  the  Servicing  Official.  The 
Servicing  Official  will  complete  Form  FmHA 
1944-27,  and  attach  the  appropriate  copies  of 
Form  FmHA  1944-51  or  Form  FmHA  1944- 
55  according  to  the  FMI. 

a  Initial  RA  a^eements.  The  Servicing 
Official  will  prepare  the  original  and  two 
copies  of  Form  FmHA  1944-27.  When  the 
project  does  not  have  a  Form  FmHA  1944- 
7  in  effect,  the  Servicing  Official  will  prepare 
an  original  and  three  copies.  The  Servicing 
Official  and  the  borrower  will  then  execute 
the  originals  and  all  copies  of  Form  FmHA 
1944-27  and  Forni  FmHA  1944-7.  The  forms 
will  be  distributed  according  to  their  FMIs. 


b  Replacement  or  modified  RA 
agreements.  When  a  Form  FmHA  444-27 
initiated  prior  to  May  1, 1985,  is  replaced  or 
modified,  a  new  Form  FmHA  1944-27  will 
be  prepared  and  distributed  according  to  the 
FMI.  For  every  replacement  or  modification 
on  or  after  May  1, 1985,  the  original  and  all 
copies  of  the  affected  RA  agreement  will  be 
noted,  assembled  and  distributed  by  the 
Servicing  Official  according  to  the  FMI. 

3  Modification  of  an  existing  RA 
agreement.  After  any  request  for  a  change  in 
the  amount  of  RA  has  bMn  obligated,  a  copy 
of  Form  FmHA  1944-51  or  Form  FmHA 
1944-55  will  be  attached  to  Form  FmHA 
1944-27  and  distributed  according  to  the 
FMI.  A  new  FmHA  1944-7  is  not  required. 

4  Denial  of  RA  Request. 

a  If  RA  funds  are  available  but  cannot  be 
provided  due  to  a  determination  of 
ineligibility,  the  State  Director  will  inform 
the  blower,  in  writing,  of  the  reasons.  The 
borrower  will  be  given  appeal  rights  in 
accordance  with  subpart  B  of  part  1900  of 
this  chapter  in  such  cases.  When  RA  funds 
are  not  available  from  the  State’s  allocation 
or  the  National  Office  Reserve  the  decision 
will  be  considered  nonappealable,  however, 
the  decision  is  still  reviewable,  under  subpart 
B  of  part  1900  of  this  chapter. 

b  Should  RA  not  be  available  for  lack  of 
appropriation  to  replace  an  expiring  RA 
obligation,  the  State  Director  will  advise  the 
borrower  to  notify  tenants  of  the  increase  to 
their  contribution  to  rent  following  the 
notification  requirements  of  Exhibit  C  of  this 
subpart.  Tenants  who  cannot  afford  the 
increased  rent  shall  be  given  the  opportunity 
to  quit  the  lease  and  vacate  the  project 
without  penalty. 

5  RA  obligation  numbers. 

a  Each  RA  obligation  will  be  assigned  a 
six  digit  RA  obligation  number  by  the 
Approving  Official  as  follows: 

(1)  First  two  digits — ^Fiscal  year  (FY)  in 
which  the  funds  were  obligated  (i.e.,  85, 86, 
etc). 

(2)  Second  two  digits — Numbers  in 
sequential  order  for  each  fiscal  year  starting 
with  01  (i.e.  93-01,  93-02,  94-01,  94-02). 

(3)  Third  two  digits — All  obligations  will 
be  c^ed  00. 

b  RA  obligation  obligated  before  FY  1985 
will  be  coded  as  follows: 

(1)  First  two  digits — ^FY  initial  obligation 
was  made  on  the  project  (i.e.,  78, 79, 80,  etc.) 

(2)  Second  two  digits-^late  to  the  pre- 
Automated  Multi-housing  Accounting 
System  conversion  loan  number  to  which  the 
RA  obligation  was  processed. 

(3)  Third  two  digits — Indicate  the  number 
of  modifications  plus  1.  (Form  FmHA  1944- 
27  with  two  modifications  on  September  30, 
1984,  will  be  designated  “03.”) 

c  The  Finance  Office  will  track  RA 
obligations  and  undisbursed  balances  by 
number. 

VI  Terms  of  the  RA  Agreement 

A  Effective  date.  Each  Form  FmHA  1944- 
27  will  be  effective  the  first  day  of  the  month 
in  which  it  is  executed.  If  assistance  is 
granted  to  a  project  under  an  appeal 
according  to  paragraph  XVI  of  this  exhibit, 
the  effective  date  will  be  retroactive  to  the 
first  day  of  the  month  in  which  the  assistance 
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was  denied,  provided  the  borrower  agrees  to 
make  any  appropriate  refunds  to  tenants  who 
would  have  been  entitled  to  RA  during  the 
retroactive  period. 

B  Term. 

1  Twenty-year  RA  agreement.  Twenty- 
year  agreements  were  authorized  during  the 
initial  years  of  the  RA  program  through  FY 
1982.  Twenty-year  agreements  were 
restricted  to  new  projects  or  modifications  of 
existing  20-year  agreements.  The  agreement 
is  effective  for  20-years  horn  the  effective 
date  of  the  agreement.  This  agreement  may  be 
modified  or  terminated  in  accordance  with 
the  terms  of  the  RA  agreement.  The 
agreement  will  expire  when  the  funds 
obligated  for  the  RA  units  described  in 
section  1  of  Form  FmHA  1944-27  are  fully 
disbursed.  This  can  be  any  time  before  or 
after  the  end  of  the  20-year  term.  Upon 
expiration  of  the  agreement,  a  replacement 
agreement  may  be  executed.  If  a  replacement 
agreement  is  considered,  it  will  be  for  a  5- 
year  period. 

2  Five-year  RA  agreement.  Five-year 
agreements  may  be  used  for  operational 
projects,  or  for  new  projects  when  20-year 
units  are  not  available.  The  agreement  shall 
be  effective  for  5  years  from  the  effective  date 
of  the  agreement.  This  5-year  agreement  may 
be  modified  or  terminated  in  accordance 
with  the  terms  stated  on  Form  FmHA  1944- 
27. 

The  agreement  will  expire  when  the  funds 
obligated  for  the  RA  units  described  in 
section  1  of  Form  FmHA  1944-27  are  fully 
disbursed.  This  can  be  any  time  before  or 
after  the  end  of  the  S-year  period. 

3  Modification  of  RA  agreements.  Forms 
FmHA  1944-27  may  be  m^ified: 

a  To  add  or  subtract  RA  units  assigned  to 
the  project  through  obligation,  through 
transfer  from  another  RA  obligation,  or  as  an 
incentive  to  avert  prepayment. 

b  To  reinstate  a  suspended  RA 
obligation(s)  to  a  new  borrower  in  the  same 
project  after  a  voluntary  conveyance  or  a 
foreclosure  and  a  credit  sale  within  the 
Multiple  Family  Housing  (MFH)  program;  or 

c  To  transfer  a  suspended  RA 
obligation(s)  to  a  new  borrower  and  a 
different  project  after  liquidation  of  the 
project  assets  or  after  the  loan  is  paid  in  full. 

4  Amendment  of  RA  agreements. 

a  Any  existing  obligation  executed 
prior  to  February  15, 1983,  which  will  have 
a  remaining  obligation  balance  at  the  end  of 
the  5-year  or  20-year  expiration  date  stated  in 
section  9,  "Term  of  the  Agreement,"  may  be 
modified  by  the  use  of  Form  FmHA  444-27A, 
"Amendment  to  Rental  Assistance 
Agreement.”  The  amended  agreement  will 
expire  when  the  obligated  funds  are  fully 
disbursed. 

b  Any  existing  RA  agreement  on  earlier 
Form  FmHA  444-27  or  Exhibit  D-2  (of  now 
obsolete  FmHA  Instruction  444.5)  containing 
an  occupancy  standard  may  be  amended  by 
mutual  consent  of  the  borrower  and  FmHA 
when  a  new  occupancy  policy  for  the  project 
is  approved  according  to  paragraph  VI  D  2  of 
Exhibit  B  of  this  subpart.  To  amend  the  form: 

(1)  Delete  section  5  of  the  original  and  the 
borrower’s  copy  and  have  the  deletion  dated 
and  initialed  by  the  appropriate  FmHA 
official  and  the  personfs)  authorized  to  sign 
for  the  borrower. 


(2)  Type  the  following  statement  on  the 
reverse  of  the  original  agreement  and  the 
borrower's  copy  and  have  the  statement 
dated  and  initialed  by  the  appropriate  FmHA 
official  and  the  persoh(s)  authorized  to  sign 

for  the  borrower.  "Amended  (date) _ ^by 

authority  of  paragraphs  VI  B  4  of  Exhibit  E 
and  VI  D  2  a  of  E^ibit  B  of  subpart  C  of  part 
1930,  chapter  XVIII,  title  7,  Code  of  Federal 
Regulations.” 

5  Replacement  RA  obligations. 
Replacement  RA  obligation(s)  for  either  5- 
year  or  20-year  obligations  will  be  for  a  5- 
year  period.  All  requirements  in  paragraphs 

VI  B  2  and  3  of  this  exhibit  apply.  Expiring 
RA  obligations  and  replacement  RA 
obligations  may  run  conciurently  for  a  period 
of  30-50  days  so  any  undisbursed  obligation 
balance  on  the  expiring  RA  agreement  can  be 
liquidated.  . 

VII  Recordkeeping  Responsibilities 

A  The  Finance  Office  (FO)  will  track  the 
use  of  RA  obligation  and  ensure  that  RA 
obligation  is  not  disbursed  or  credited  to  a 
borrower’s  account  in  excess  of  the  RA 
obligation.  Quarterly  and  annually,  the  FO 
will  provide  the  Servicing  Official  with  an 
RA  payment  and  obligation  status  report  for 
each  project.  The  annual  version  of  this 
report  will  be  Tiled  in  position  2  of  the 
project  case  file  and  maintained  indefinitely. 

B  The  Servicing  Official  will  notify  the 
borrower  to  apply  for  replacement  RA 
obligation  when  the  RA  undisbursed  balance 
reaches  a  level  sufficient  to  cover 
approximately  6  months  of  RA  requests.  This 
figure  will  be  based  on  the  project’s  average 
monthly  request  for  RA. 

VIII  Responsibilities  of  Borrower  in 
Administering  the  RA  Program 

The  borrower  and  management  agent  for 
each  project  receiving  RA  should  fully 
understand  the  responsibilities  and 
requirements  of  carrying  out  the  program. 

The  following  guidelines  will  be  followed: 

A  RA  payments  will  not  be  made  directly 
to  eligible  tenants  receiving  RA  except  as 
specified  in  paragraph  IX  A  of  this  exhibit. 
The  borrower  will  maintain  an  accurate 
accounting  of  each  tenant’s  utility  allowance 
and  payments  made  to  tenants.  All  other  RA 
payments  will  be  recorded  as  a  credit  to  the 
tenant’s  monthly  rental  payment. 

B  The  borrower  must  submit  Form  FmHA 
1944-8  for  each  tenant  as  required  in 
paragraph  VII  F  of  Exhibit  B  of  this  subpart. 

C  The  incomes  reported  by  the  tenants 
must  be  verified  by  the  borrower  in 
accordance  with  paragraph  VII  of  Exhibit  B 
of  this  subpart. 

D  Borrowers  utilizing  RA  must  comply 
with  §  1930.122(b)(1)  of  this  subpart.  RA  will 
not  be  approved  for  a  project  until  the 
operating  budget  has  been  approved  by  the 
FmHA  State  Office  or  the  Servicing  Official. 
Servicing  Officials,  with  assistance  from  the 
State  Office,  must  closely  supervise  and 
assist  borrowers  in  complying  with  all 
accounting  and  management  requirements. 

E  A  borrower  participating  in  the  RA 
program  must  have  an  FmHA  approved  lease 
with  the  assisted  household.  All  leases  must 
comply  with  the  provisions  of  paragraph  VIII 
of  Exhibit  B  of  this  subpart. 


F  The  borrower  will  be  responsible  to 
FmHA  for  any  errors  made  in  the 
administration  of  the  RA  program  which  are 
made  by  the  borrower  or  the  borrower’s 
authorized  management  agent.  Errors  in 
computation  or  other  unauthorized  use  of  RA 
will  require,  at  a  minimum,  the  repayment  of 
any  incorrectly  advanced  RA  funds.  If  the 
error  or  unauthorized  use  of  RA  appears  to 
be  deliberate  or  intentional,  the  State  Director 
will  refer  the  case  to  the  Office  of  Inspector 
General  according  to  FmHA  Instruction 
201 2-B  (available  in  any  FmHA  office). 

IX  Handling  Utility  Allowances 
A  Payment  of  utilities. 

1  When  the  tenant  is  billed  directly  for 
utilities,  rent  paid  by  the  tenant  receiving  RA 
will  be  the  difference  between  the 
established  utility  allowance  and  the  portion 
of  income  cited  in  paragraphs  II A  2  a,  b,  or 

c  of  this  exhibit. 

2  When  utilities  are  paid  by  the 
household  receiving  RA  and  the  portion  of 
income  cited  in  paragraphs  II A  2  a,  b,  or  c 
of  this  exhibit  is  less  than  the  allowance  for 
utilities,  the  borrower  will  pay  the  household 
the  difference  between  the  utility  allowance 
and  one  of  those  limits  of  the  household’s 
adjusted  monthly  income. 

3  In  a  project  where  the  owner  pays  all 
utilities,  the  tenant  rent  will  be  the  portion 
of  income  cited  in  paragraphs  A  2  a,  b,  or  c 
of  this  exhibit  up  to  the  approved  rent  for  the 
rental  unit  being  occupied. 

B  Determining  the  allowance.  The  utility 
allowance  will  be  determined  and  recorded 
by  the  use  of  Exhibit  A-6  of  Subpart  E  of  Part 
1944  of  this  chapter. 

C  Changes  in  allowances.  The  utility 
allowance  should  be  reviewed  annually  and 
adjusted  if  there  are  substantial  changes  in 
utility  and  public  service  rates.  Allowances 
will  be  adjusted  on  an  annual  basis  if 
necessary  when  the  owner  submits  a  new 
budget  for  approval.  Changes  in  utility" 
allowance  which  will  result  in  changed  rent 
paid  by  tenants  will  be  processed  according 
to  Exhibit  C  of  this  subpart. 

X  Method  of  Payment  of  RA  to  Borrower 
A  Regular  monthly  RA  payments. 

1  Borrower  responsibilities. 

a  Any  RA  due  the  borrower  will  be 
deducted  from  the  balance  of  scheduled  loan 
payments,  any  delinquent  payments,  and 
other  charges  due  on  Form  FmHA  1944-29 
and  the  remaining  balance  must  be  submitted 
to  the  Servicing  Office  by  check.  If  the  RA 
due  the  borrower  exceeds  the  balance  of 
scheduled  loan  payments,  delinquent 
payments  and  other  charges,  no  additional 
payment  is  due  from  the  borrower  and  an  RA 
check  for  the  excess  will  be  issued  by  the  FO. 

b  Each  month  the  borrower  must  forward 
to  the  Servicing  Official  a  Form  FmHA  1944- 
29.  Any  new  Forms  FmHA  1944-8  must  be 
submitted  to  the  Servicing  Office  as  required 
in  Exhibit  B  of  this  subpart.  Both  forms  must 
be  prepared  for  each  project  according  to  the 
instruction  attached  to  the  respective  forms. 

2  Servicing  Official  responsibilities. 

a  When  new  Forms  FmHA  1944-8  are 
received,  the  Servicing  Official  will 
immediately  date  stamp  each  form  with  the 
receival  date,  review  each  Form  FmHA  1944- 
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8  and  wrify  that  tfao  infiannation  contained 
on  the  form  is  oomplete  and  correctly 
computed  based  on  information  contained  in 
the  form. 

b  When  a  Fcsrm  FmHA  ld44-29  is 
received,  the  Servicing  Official  will: 

(1)  Elate  stamp  each  form  FmHA  1944-29, 
and  review  the  form  and  assure  that  entries 
are  supported  by  the  current  form  FmHA 
1944-8. 

(2)  Enter  the  payment  data  via  field  office 
terminals  as  required  in  Exhibit  A  to  subpart 
K  of  part  1951  of  this  chapter  (available  in 
any  FmHA  office). 

c  The  Servicing  Official  should  verify  the 
accuracy  of  the  borrower's  servicing  address 
shown  on  the  FO  record.  When  the  address 
shown  is  incorrect,  corrections  must  be  made 
on  AMAS  screen  M5A  “Record  Bcxrower/ 
Project  Data"  via  a  field  computer  terminal. 

B  When  a  project  account  is  delinquent, 
the  Servicing  Official  may  agree  to  release  a 
portion  of  the  monthly  RA  for  project 
op)eration  according  to  provisions  authorized 
in  a  servicing  plan  developed  in  accordance 
with  Exhibit  F  of  subpart  B  of  part  1965  of 
this  chapter  (available  in  any  FmHA  Office). 

C  An  RA  payment  request  must  be  based 
on  actual  occupancy  as  of  the  first  day  of  the 
month. 

XJ  Assigning  RA  to  tenants 

A  New  project.  Applications  for 
occupancy  should  be  accepted  during  the 
construction  phase  of  the  project,  after  the 
preconstruction  conference  has  been  held, 
and  placed  on  a  waiting  list.  During  initial 
rent-up  period,  the  following  pricuities  will 
apply: 

1  Until  all  the  RA  units  have  been 
assigned,  a  number  of  apartment  units  in  the 
project  equal  to  the  number  of  RA  units  will 
be  initially  reserved  for  eligible  tenants  as 
defined  in  paragraph  n  A  of  this  exhibit  who 
qualify  for  RA,  even  if  there  are  applications 
on  other  lists  that  applied  earlier. 
Applications  quali^ng  for  RA  will  be 
considered  according  to  the  priority 
established  by  paragraph  XI B  of  this  exhibit, 
by  passing  those  applicants  on  the  waiting 
list  whose  income  is  above  the  low-income 
limits  for  the  area.  The  remaining  units  equal 
to  the  number  of  units  that  will  not  be 
subsidized  with  RA  can  be  rented 
simultaneously  to  other  applicants. 

2  If  a  substantial  number  of  apartment 
units  reserved  to  be  used  with  RA  units 
remain  vacant  after  initial  rent-up  and  the 
borrower  could  rent  those  imits  to  applicants 
not  eligible  for  RA,  the  borrower  may  request 
a  transfer  of  unused  RA  units  in  accordance 
with  paragraph  XV  B  5  of  this  exhibit. 
However,  applicants  not  eligible  for  RA 
cannot  be  selected  to  occupy  units  initially 
reserved  to  be  used  with  until  the  unused 
RA  units  are  transferred. 

3  If  there  are  still  vacant  units,  those 
applicants  by-passed  because  they  did  not 
qualify  for  RA  will  be  considered  for 
occupancy  on  a  first-come,  first-served  basis. 

B  Operational  RRH  and  RCH  projects.  To 
determine  priority  for  assigning  an  available 
RA  unit  in  an  operational  project,  the  latest 
Form  FmHA  1944-29  for  ffie  project  must  be 
undated  as  of  the  date  the  unit  is  available, 
assuring  that  colunms  3  through  9  of  part  II 
aiu  current  and  accurate. 


1  First  priority  for  assigning  RA  must 
alwa3rs  be  given  to  eligible  very  low-income 
househcrids  in  the  Mfowing  o^er: 

a  El^ible  wry  law-income  tenants  paying 
the  highMt  percentage  of  adjusted  annual 
income  for  approved  shelter  costs. 

b  Eligible  very /ow-incaine  opp/iconts 
from  the  project  waiting  list  acc^ing  to  the 
order  provided  in  paragraph  VI H  of  &chibit 
B  of  this  subpart.  No  eligible  tenant 
household  in  the  project  may  be  required  to 
move  from  the  project  to  allow  an  applicant 
on  the  waiting  list  who  is  eligible  for  RA  to 
move  in. 

2  Second  priority  for  assigning  RA  will  be 
given  to  eligible  households  with  low-income 
in  the  following  order. 

a  Eligible  Iw-income  tenants  in  the 
ptroject  paying  the  higher  percentage  of 
adjusted  annual  income  for  approved  shelter 
cost. 

b  Eligible  low-income  applicants  from  the 
project  waiting  list.  Low-income  applicants 
will  be  selected  according  to  paragraph  VI  H 
of  Exhibit  B  of  this  subpart,  provided  the 
borrower  has  satisfied  the  requirements  of 
paragraph  XI C  of  this  exhibit. 

3  Third  priority  for  RA  will  be  given  to 
occupancy  ineligible  tenants  as  described  in 
paragraph  VI  D  7  b  of  Exhibit  B  of  this 
subpart  living  in  the  project. 

4  Eligible  tenants  receiving  the  benefits  of 
RA  may  continue  receiving  such  benefits  as 
long  as  they  remain  eligible  for  RA,  as  the  RA 
calculation  formula  shows  a  moderate 
income  tenant  that  was  initially  eligible  for 
RA  as  a  very  low-  and/or  low-income  tenant 
who  still  needs  RA  and  there  is  an  RA 
agreement  in  effect. 

C  Limits  on  low-income  RRH  and  RCH 
applicants  who  may  receive  occupancy  and 
RA: 

1  When  no  more  very  low-income 
applicants  are  on  the  waiting  list  and  RA  is 
available,  eligible  low-income  applicants 
may  obtain  occupancy  and  receive  RA 
provided  that: 

a  For  projects  available  for  initial 
occupancy  prior  to  November  30, 1983,  no 
more  when  25  percent  of  the  vacant  imits 
receiving  RA  may  become  occupied  by  low- 
income  tenants  other  than  very  low-income 
tenants. 

b  For  projects  available  for  initial 
occupancy  on  or  after  November  30, 1983,  no 
more  than  5  percent  of  the  vacant  units 
receiving  RA  may  become  occupied  by  low- 
income  tenants  other  than  very  low-income 
tenants. 

2  The  borrower  may  rent  units  and 
provide  RA  to  other  than  very  low-income 
applicants/tenants  in  excess  of  the 
percentage  in  paragraph  XI C 1  a  and  b  of  this 
exhibit  respectively,  only  when  there  are  no 
more  very  low-income  applicants  or  tenants 
available  in  the  market  area.  The  borrower 
must  have  documentation  in  its  file  and 
available  to  FmHA  for  its  review  to  show  the 
efforts  made,  and  the  facts  used  to  determine 
that  there  are  currently  no  more  very  low- 
income  applicants  in  the  market  area. 

D  Operational  LH  projects:  Tenants  who 
meet  the  definitional  requirements  of 
domestic  form  laborers  found  at  §  1944.153  of 
subpart  D  of  part  1944  of  this  chapter  shall 
be  assigned  RA  in  the  following  priority 


order  within  the  subcategories  of  priority 
occupancy  established  that  subpart: 

1  Very  low-income. 

2  Low-income. 

E  Assigning  RA  other  than  the  first  of  the 
month: 

1  When  a  tenant  receiving  RA  vacates 
before  the  end  of  the  month,  the  RA  unit 
should  be  immediately  reassigned  to  another 
tenant  or  an  applicant  using  ffie  priorities 
given  in  paragraph  XI B  of  this  exhibit 

2  When  RA  is  assigned  to  an  applicant 
and  the  applicant  initially  enters  the  project 
on  a  day  other  than  the  first  of  the  month, 
the  applicant’s  tenant  contribution  for 
housing  costs  will  be  prorated  for  the 
remaining  portion  of  the  month  the  same  as 
if  the  tenant  was  receiving  RA.  [Example: 
Basic  rent  of  $200  and  the  tenants  monthly 
contribution  with  RA  would  be  $120,  the  * 
prorate  amount  for  month  would  be  $60.) 

3  When  RA  is  assigned  to  a  tenant  other 
than  the  first  of  the  month,  no  adjustment  to 
their  tenant  contribution  on  Form  FmHA 
1944-29  for  that  month  will  be  made.  The 
borrower  will  begin  to  receive  reimbursement 
of  RA  for  the  tenant  as  of  the  first  day  of  the 
next  month. 

4  No  adjustment  will  be  made  on  Form 
FmHA  1944-29  to  request  additional  RA 
payment  or  to  refund  any  excess  RA  payment 
or  overage  for  the  previous  month  when  RA 
is  reassigned  other  than  the  first  of  the 
month. 

XII  RA  assigned  to  wrong  household: 
When  the  tenant  has  correctly  reported 
income  and  household  size,  but  RA  was 
assigned  to  a  household  in  error,  that  tenant’s 
RA  benefit  should  be  canceled  and 
reassigned.  Incidents  involving  incorrect 
reporting  are  addressed  in  subpart  N  of  part 
1951  of  this  chapter. 

A  Before  the  borrower  notifies  the  tenant, 
the  borrower  or  management  agent  shall 
review  the  case  with  the  Servicing  Official. 

If  the  Servicing  Official  verifies  that  an  error 
has  been  made  based  on  information 
available  at  the  time  the  unit  was  assigned, 
the  tenant  will  be  given  30  days  written 
notice  that  the  unit  was  assigned  in  error  and 
that  the  RA  benefit  will  be  canceled  effective 
on  the  next  monthly  rental  payment  due  date 
after  the  end  of  the  30-day  notice  period.  The 
tenant  will  also  be  notifi^  in  writing  that: 

1  The  tenant  has  the  right  to  cancel  the 
lease  based  on  the  error  made  by  the 
borrower  and  the  loss  of  benefit  to  the  tenant. 

2  The  RA  granted  in  error  will  not  be 
recaptured  from  the  tenant. 

3  The  tenant  may  meet  with  management 
to  discuss  the  cancellation  and  the  focts  on 
which  the  decision  was  based.  If  the  focts  are 
accurate  and  the  tenant  cannot  produce 
further  evidence  proving  eligibility  for  RA, 
there  will  be  no  appeal  from  the  decision.  If 
the  tenant  feels  there  is  justification  for 
further  review,  the  borrow«  must  give  the 
tenant  appeal  rights  under  subpart  L  of  part 
1944  of  this  chapter. 

B  Reassigning  RA.  The  RA  unit  will  be 
reassigned  to  the  next  eligible  household, 
based  on  Form  FmHA  1944-29  from  which 
the  original  {X'iority  was  established,  when 
the  unit  was  erroneously  assigned.  The  RA 
will  not  be  retroactive  unless  the 
reassignment  was  based  on  an  appeal  by  the 
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tenant.  Retroactive  RA  may  not  exceed  the 
project’s  remaining  RA  obligation  balance. 

XIII  RA  payment  cancellation:  When  an 
RA  check  must  be  canceled,  the  following 
procedure  will  be  followed; 

A  Return  of  the  original  RA  U.S.  Treasury 
Check:  The  Servicing  Office  will  prepare 
Form  FmHA  1944-53,  "Multiply  Family 
Housing  Cancellation  of  U.S.  Treasury  Check 
and/or  Obligation"  as  specified  in  the  FMI 
and  mail  it  to  the  MFH  unit  in  the  FO. 

B  Return  of  all  or  a  portion  of  the 
monthly  RA  payment  or  refund  of  RA 
previously  advanced:  A  check  from  the 
borrower  made  payable  to  FmHA  will  be 
submitted  to  the  MFH  unit  in  the  FO  on 
Form  FmHA  1944-53,  completed  according 
to  the  FMI. 

XIV  Terminating  existing  RA  agreements 
obligated  in  prior  and/or  current  l^s. 

A  When  a  project’s  obligated  funds  are 
fully  disbursed  under  any  given  RA 
obligation  number,  RA  will  be  automatically 
terminated  by  the  FO  and  no  further  RA 
requests  will  process  against  the  RA 
obligation  number.  The  Servicing  Official 
must  monitor  these  balances  through  field 
office  terminals  and  AMAS  Report  No.  513- 
C  The  Servicing  Office  will  modify  Form 
FmHA  1944-27  according  to  the  FMI  to 
indicate  that  a  termination  has  occurred.  The 
Servicing  Official  will  notify  the  borrower  in 
writing  that  the  obligation  under  the  RA 
obligation  number  has  expired  and  the  RA 
obligation  number  must  be  stricken  from  the 
agreement. 

1  For  all  RA  obligations  before  FY 1 985. 
RA  is  considered  fully  disbursed  by  the  FO 
when  all  RA  funds  obligated  before  FY  1985 
are  disbursed. 

2  For  all  RA  obligations  after  FY  1 984. 

RA  is  considered  fully  disbursed  by  the  FO 
when  all  RA  funds  obligated  in  a  particular 
FY  are  disbursed.  This  includes  RA 
transferred  from  a  different  MFH  project. 

3  When  a  Form  FmHA  1944-27  consists 
of  several  different  obligations  (Form  FmHA 
1944-51,  part  III,  or  Form  FmHA  1944-55) 
identified  by  different  RA  obligation 
numbers,  and  the  obligations  will  not  be  fully 
disbursed  at  the  same  time,  only  those  RA 
obligation  numbers  with  fully  disbursed 
obligation  will  be  terminated. 

B  Prior  to  full  disbursement  of  obligated 
funds: 

1  Prior  FY  obligations.  Prior  FY 
obligations  will  not  be  terminated.  They  will 
be  suspended  by  the  State  Director  using 
procedures  in  paragraph  XV  of  this  exhibit. 

2  Current  FY  obligations.  The  State 
Director  is  authorized  to  terminate  RA 
obligation  prior  to  the  disbursement  of 
obligated  funds  if  the  funds  were  obligated 
during  the  current  FY.  The  undisbursed 
funds  for  the  RA  obligation  will  be  returned 
to  the  current  FY  obligation  authority. 

XV  Suspending  or  transferring  existing 
RA. 

A  RA  may  be  suspended  or  transferred 
according  to  the  requirements  for  each 
situation  described  in  paragraph  XV  B  of  this 
exhibit  and  the  following: 

1  Suspension. 

a  The  State  Director  may  approve  a 
suspension  of  a  project’s  RA  agreement  and 
obligation  as  a  result  of  the  servicing  actions 


described  in  paragraphs  XV  B  2,  3,  and  4  of 
this  exhibit.  The  State  Director  will  maintain 
records  and  control  of  the  suspended  RA. 

b  The  State  Director  or  Servicing  Office 
will  notify  the  borrower  in  writing,  stating 
the  reason(s)  the  RA  is  suspended. 

c  The  ^rvicing  Office  will  put  a  suspend 
code  on  the  account.  This  is  done  on  the 
M5A  "Record  Borrower/Project  Data”  screen 
in  AMAS  using  Suspend  Code  7.  After 
suspension,  only  RA  payments  described  in 
paragraph  XV  B  4  of  this  exhibit  will  be 
processed  by  the  Servicing  Office. 

d  The  State  Director  may  approve 
reinstatement  of  the  RA  to  the  same  borrower 
in  the  same  project.  After  approval,  the 
Servicing  Office  will  remove  the  suspend 
code  from  the  project  using  the  M5A  screen. 

e  The  State  Director  may  reinstate  the  RA 
to  the  same  borrower  in  the  same  project  by 
removing  the  suspend  code  from  the  M5A 
screen  through  field  office  terminals. 

2  Transfer. 

a  Only  the  State  Director  may  approve  an 
RA  transfer. 

b  RA  may  be  transferred  to  any  borrower 
with  an  RA  eligible  project  according  to  the 
priorities  established  by  this  exhibit  or  the 
National  Office. 

c  AMAS  will  determine  the  per  unit 
value  of  the  RA  obligation  being  transferred 
by  dividing  the  undisbursed  balance  of  the 
RA  obligation  on  the  date  the  transfer  is 
processed  by  the  number  of  RA  units  in  the 
agreement.  The  number  of  units  being 
transferred  times  the  per  unit  value  equals 
the  total  amount  transferred.  After  the 
transfer  processes  the  State  Director  should 
enter  the  dollar  amount  of  the  transfer  in  the 
Remarks  area  of  Form  FmHA  1944-55. 

d  RA  units  identified  by  different  RA 
obligation  numbers  may  be  transferred.  New 
RA  obligation  numbers  should  be  assigned 
according  to  the  FMI  for  Form  FmHA  1944- 
55. 

e  All  or  any  portion  of  the  units  in  an  RA 
Agreement  with  an  undisbursed  balance  may 
be  transferred  by  the  State  Director. 

f  When  the  State  Director  approves  an  RA 
transfer.  Form  FmHA  1944-55  completed 
according  to  the  FMI,  will  be  used  to  notify 
the  FO  except  as  noted  in  paragraph  XV  B 
1  of  this  exhibit. 

g  Form  FmHA  1944-27,  with  Form 
FmHA  1944-55  attached,  will  be  completed 
according  to  the  FMI  for  each  transferee.  The 
transferee  may  use  the  transferred  units 
effective  the  first  day  of  the  month  in  which 
the  transfer  is  approved. 

h  The  transferor’s  Form  FmHA  1944-27 
will  be  modified  by  attaching  a  copy  of  Form 
FmHA  1944-55  according  to  the  FMI  to 
indicate  that  a  pmrtion  of  the  agreement  has 
been  transferred.  When  all  the  RA  units  on 
a  RA  agreement  have  been  transferred,  the 
transferor’s  present  agreement  will  be  so 
documented. 

B  RA  may  be  suspended  and/or 
transferred  in  the  following  situations 
according  to  the  following  directions: 

1  RA  transfer  accompanying  a  project 
transfer.  When  a  project  is  transferred  to  an 
eligible  borrower,  the  transferee  may  assume 
the  transferor’s  liquidated  RA  obligation(s). 
Form  FmHA  1944-55  will  be  forwarded  to 
the  FO  attached  to  Form  FmHA  1965-10, 


"Information  on  Assumption  of  Multiple 
Family  Housing  Loans,"  as  required  in 
§  1965.65(c)(ll)  of  Subpart  B  of  Part  1965  of 
this  chapter. 

2  Suspension  and  transfer  after  a 
voluntary  conveyance  or  foreclosure  sale. 

When  a  project  with  RA  is  voluntarily 
conveyed  to  the  Government  or  acquired  by 
foreclosure  sale,  the  RA  obligation  will  be 
automatically  suspended  under  the 
borrower’s  name  when  the  FO  processes 
Form  FmHA  1965-19,  “Multiple  Family 
Housing  Advice  of  Mortgaged  Real  Estate 
Acquir^.’’  These  units  will  be  held  in 
suspense  until  the  final  disposition  of  the 
acquired  property  has  been  determined. 

During  the  inventory  period  tenants  will  pay 
30  percent  of  their  income  for  rent.  Tenants 
entitled  to  reimbursement  for  utilities  will  be 
paid  from  project  income. 

3  Suspension  and  transfer  after  a 
liquidation  or  prepayment. 

a  When  a  project  with  RA  is  liquidated 
through  sale  outside  of  the  program  or  the 
loan  is  paid  in  full,  the  RA  will  be  suspended 
and,  subsequently,  transferred  to  a  different 
FmHA  financed  project  in  accordance  with 
paragraph  XV  B  3  b  of  this  exhibit,  if 
applicable,  or  if  not,  to  another  project  at  the 
State  Director’s  discretion. 

b  When  a  tenant  receiving  RA  is,  or  will 
be,  displaced  from  an  FmHA  project  due  to 
prepayment  or  liquidation,  the  RA  the  tenant 
was  receiving  will  be  transferred,  or 
suspended  and  transferred,  to  any  other 
FmHA  project,  regardless  of  location,  to 
which  the  displaced  tenant  moves.  That 
tenant  will  be  given  first  priority  for  a  unit 
of  RA,  regardless  of  other  priorities  for  the 
RA,  if  all  the  following  conditions  are  met: 

(1)  The  borrower  is  eligible  to  receive  and 
administer  RA. 

(2)  The  tenant  is  eligible  to  occupy  the 
project  and  to  receive  RA. 

(3)  The  tenant  had  taken  all  the  following 
steps  to  insure  eligibility  to  receive  priority 
for  the  unit  of  RA: 

(i)  Had  been  placed  on  at  least  one  waiting 
list  for  a  FmHA  project  with  a  Letter  of 
Priority  Entitlement. 

(ii)  Moved  to  the  project  as  soon  as  the 
name  was  reached  on  a  waiting  list,  even  if 
it  meant  temporarily  occupying  an  ineligible 
unit.  The  ineligiible  unit  may  not  differ  from 
the  one  for  which  the  tenant  is  eligible  by 
more  than  one  bedroom. 

(iii)  Moved  to  an  eligible  unit  as  soon  as 
one  was  available. 

(4)  The  RA  has  not  previously  been 
transferred  for  the  tenant’s  current 
displacement. 

c  Procedures  for  transferring  RA  and 
modifying  RA  agreements  outlined  in 
paragraphs  V  C  and  XV  A  2  of  this  exhibit 
will  be  followed,  but  the  receiving  project 
borrower  need  not  submit  Form  FmHA  1944- 
25  if  the  RA  was  received  as  a  result  of  the 
occupancy  of  a  displaced  tenant. 

4  Suspension  and  transfer  or 
reinstatement  due  to  a  servicing  action. 

a  When  servicing  a  project’s  account 
according  to  §  1965.85  of  subpart  B  of  part 
1965  of  this  chapter  and  the  account  has  been 
accelerated: 

(1)  The  RA  will  be  suspended  to  the  extent 
that  no  payments  will  be  credited  to  the 
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project’s  account  Interest  credit  will  be 
credited  to  the  project's  account  until  the 
appeal  period  for  the  acceleration  has 
expired.  After  the  expiration  of  the  appeal 
period,  if  it  is  detennined  that  foreclosure 
will  proceed,  the  interest  credit  will  be 
cancelled  as  of  the  last  day  of  the  month  in 
which  the  appeal  period  expired.  RA  will  be 
automatically  suspended  by  the  interest 
credit  cancellation. 

(2)  That  portion  of  the  monthly  RA  not 
needed  to  pay  the  project  monthly 
installment  and  other  chai:ges  as  specified  in 
paragraph  VIII  of  Exhibit  A  to  subpart  K  of 
part  1951  of  this  chapter  (available  in  any 
FmHA  office)  may  be  processed  and  returned 
to  the  project  (grating  account  to  maintain 
project  operation. 

(3)  RA  agreements  expiring  during  the 
acceleration  and  appeal  process  may  be 
renewed  in  order  to  continue  payment  of  RA 
as  described  in  paragraph  X  V  B  4  a  (2)  of  this 
exhibit 

b  After  final  disposition  of  the 
acceleration,  expiration  of  the  ap{>eal  and 
redemption  period  of  the  defaulting  borrower 
the  RA  will  be: 

(1)  Transferred  with  a  credit  sale.  If  the 
project  is  sold  through  a  credit  sale  to  an 
eligible  borrower  within  the  program,  the 
suspended  RA  should  be  transferred  from  the 
previous  borrower’s  case  number  and  project 
number  to  the  new  case  number  and  pro)^ 
number.  Form  FmHA  1944-55  will  be 
attached  to  Form  FmHA  1965-20  "Multiple 
Family  Housing  Advice  of  Mortgaged  Real 
Estate  Sold,”  when  it  is  sent  to  the  FO.  or 

(2)  Transferred  to  a  different  project  when 
the  defauhing  prt^ect  is  sold  outside  the 
program.  Whra  the  suspended  RA  is  not 
needed  for  the  project  after  the  credit  sale  or 
other  disposition  of  the  acquired  property, 
the  State  Directw  should  transfer  the  RA  to 
a  different  project  or  projects  as  provided  in 
paragraph  XV  A  2  of  this  exhibit,  or 

(3)  Reinstated  to  the  same  project  when  the 
defaults  are  corrected  and  the  State  Director 
reinstates  the  txHTOwer’s  account. 

c  The  bcxTower  will  be  apprised  of  the 
appeal  rights  available  under  subpart  B  of 
p^  1900  of  this  chapter  upon  notification  of 
the  pending  suspension.  The  suspension  will 
not  be  effective  until  these  appeal  rights  have 
been  exhausted. 

5  Transfer  of  unused  HA.  When  RA  is 
unused  after  initial  rent-up  and  not  needed 
because  of  a  lack  of  eligible  potential  tenants 
in  the  area,  all  or  a  portion  of  it  may  be 
transferred  when  tlra  State  Director 
determines  that  the  following  conditions 
have  been  met: 

a  The  borrower  describes  the  efforts  made 
to  market  the  subsidized  units  and  further 
demonstrates  that: 

(1)  The  market  survey  indicated  there 
should  be  a  significant  need  for  rental 
housing  by  households  in  the  market  area 
that  would  have  required  RA  for  occupancy, 
but  all  or  a  substantial  portion  of  the  RA 
units  available  remain  unused  after  a  2-year 
period  since  initial  availability.  The  borrower 
must: 

(i)  Document  the  efforts  made  to  market  the 
project  to  RA  eligible  applicants; 

(ii)  Demonstrate  that  the  waiting  list  does 
nut  contain  RA  eligible  applicants  and  the 


prefect  is  not  occupied  by  RA  eligible  tenants 
who  do  not  receive  RA; 

(iii)  Certify  that  project  management  has 
not  used  a  policy  of  discouraging  RA  eligible 
households  from  applying  for  or  obtaining 
tenancy  in  the  project. 

(2)  Rent  increases  anticipated  for  the 
following  2  years  will  not  prompt  a  request 
for  RA  according  to  the  provision  of  Ej^ibit 
C  of  this  subpart 

b  The  Servicing  Official  recommends  the 
RA  transfer  after  reviewing  documentation 
submitted  by  the  borrower  and  finding  that 
the  applic^le  conditions  of  paragraph  XV  B 
5  of  this  exhibit  have  been  met. 

c  If,  after  the  end  of  the  initial  year  of  a 
RA  agreement  the  borrower  has  not  used  a 
p>ortion  of  the  RA  units  for  any  ensuing 
consecutive  12-month  period,  the  State 
Director  may  transfer  the  number  of  unused 
units,  minus  at  least  one,  to  another  project 
without  the  borrower’s  request.  If  the 
remaining  unit(s)  remains  unused  after  an 
additional  12-month  period,  the  State 
Director  may  authorize  its  transfer  to  another 
project.  This  would  apply  only  if  the  current 
agreement  is  on  form  FmHA  1944-27  and 
when: 

(1)  The  borrower  has  made  the  efforts 
described  in  paragraphs  XV  B  5a  (l)(i),  (ii), 
and  (iii)  of  this  ei^ibit  to  market  the  project 
to  tenants  needing  RA,  m  if  the  borrower’s 
failure  to  use  RA  has  resulted  in  an 
acceleration  of  the  loan  account. 

(2)  The  Servicing  Official  has  reviewed  the 
project  occupancy  list,  waiting  list,  past  RA 
usage,  and  any  other  data  available  and 
verified  that  there  is  no  apparent  RA  needs 
in  the  project. 

(3)  The  State  Director  has  notified  the 
borrower  at  least  30  days  in  advance  of 
FmHA’s  intent  to  transfer  the  RA  units  and 
has  given  the  borrower  appropriate  appeal 
rights  in  accordance  with  subpart  B  of  part 
1900  of  this  chapter. 

(4)  If  the  borrower  appeals  the  decision,  the 
appeal  is  resolved  in  accordance  with 
subpart  B  of  part  1900  of  this  chapter  before 
any  transfer  action  is  taken. 

(5)  The  transfer  will  be  completed  in 
accordance  with  paragraph  XV  A  2  of  this 
exhibit. 

6  Transfer  due  to  an  unclosable  loan. 
When  RA  will  be  unused  because  the  loan  to 
which  it  was  obligated  will  not  be  closed,  or 
the  RA  agreement  is  not  signed,  the  RA 
obligation  may  not  be  transferred  except  as 
provided  under  the  conditions  of  §  1944.235 
(b)  of  subpart  E  of  part  1944  of  this  chapter. 
However,  if  this  situation  occurs  during  the 
same  FY  of  obligation,  the  obligation  should 
be  cancelled  and  reobligated  immediately 
using  current  authorities.  Obligations  from 
prior  FY  must  be  canceled  and  will  be  lost 
unless  the  conditions  of  §  1944.235  (b)  of 
subpart  E  of  part  1944  of  this  chapter  exist. 

XVI  Rights  for  appeal  if  RA  is  not  granted 
or  is  cancelled  by  FmHA. 

A  Borrowers  who  have  requested  RA  in 
writing  and  are  denied  such  assistance  due 
to  a  determination  of  ineligibility  by  FmHA, 
or  when  RA  is  cancelled,  will  be  notified  in 
writing  of  the  specific  reasons  why  they  have 
been  denied  RA  and  will  be  notified  of  their 
appeal  rights  in  accordance  with  subpart  B  of 
part  1900  of  this  chapter. 


B  If  at  any  time  a  borrower  cv  a 
household  is  granted  RA  under  an  appeal, 
the  bcHTOwer  or  household  will  receive  the 
next  available  RA  unit. 

C  Borrower  denial  of  RA  to  tenants  will 
be  handled  according  to  subp>art  L  of  part 
1944  of  this  chapter. 

XVII  Forms  and  exhibits.  Exhibit  A-6  to 
subpart  E  of  part  1944  of  this  chapter  and 
Form  FmHA  1944-7  are  to  be  us^  in 
determining  the  amount  of  RA  to  be 
provided. 

Exhibit  F— Fanners  Home 
Administration  Multiple  Family 
Housing  Supervisory  Visit — Pre-Visit 
Worksheet 

Purpose  and  Use  of  This  Document 

Use  this  dociiment  to  help  organize 
information  and  plan  for  a  supervisory  visit, 
compliance  review,  and  physical  inspection. 

It  should  be  completed  fu  enough  in  advance 
so  that  all  relevant  concerns  and  issues 
surrounding  project  operations  are  known 
and  considered  prior  to  the  site  visit. 

Appropriate  Servicing  Office  staff  should 
examine  the  project  casefile,  consult  with 
cowoikers,  and  review  any  outstanding 
issues  raised  by  FmHA’s  most  recent  annual 
review  of  project  operational  and  financial 
status.  Other  relevant  issues  may  be  obtained 
from  a  variety  of  sources  such  as  ongoing 
tenant  certification  or  payment  processing 
concerns.  Automated  Multi-housing 
Accounting  System  (AMAS)  status, 
correspondence  frtmi  tenants  or  project 
management,  ch*  other  issues  contained  in  the 
running  record. 

Use  your  available  tracking  systems, 

AMAS,  FOCUS,  or  Multi-housing  Tenant  File 
System  (MTFS)  to  gather  statistical 
information  relevant  to  this  document  and 
the  visit,  to  help  define  current  project  status 
and  to  determine  if  that  status  falls  within 
acceptable  FmHA  norms  for  occupancy  or 
financial  operations. 

Thoroughly  review  the  management  plan 
and  management  agreement  to  assiue  that  the 
management  practices  at  the  project  are  in 
accordance  with  FmHA  procedure  and  with 
the  way  project  management  has  agreed  to 
operate. 

You  should  use  the  random  sampling 
technique  contained  in  Exhibit  F-1  of  this 
subpart  to  establish  a  sample  of  tenants  for 
conducting  tenant  file  reviews,  interviews 
and  apartment  unit  reviews,  or  wage 
matching.  You  may  use  an  alternative 
sampling  technique;  however,  you  must  fully 
explain  any  altanutive  sampling  techniques 
on  this  document.  Also,  you  may  supplement 
your  random  sample  with  additional  tenants 
that  appear  to  represent  unique  occupancy  or 
verification  situations. 

You  may  contact  tenants  to  advise  them  of 
your  visit  and  provide  them  the  opportunity 
to  express  their  view  of  project  operations. 
Exhibit  F-2  of  this  subpart  may  Iw  used  for 
this  purpose. 

FmHA  MFH  Supervisory  Visit — Pre-Visit 

Worksheet 

Project  name: 


Borrower  name: 
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Borrower  ID  and  project  number. 

Project  location; 

Project  management: 

FmHA  visit  to  be  completed  by: 

General  information. 

Visit  Date:  (  -  -  )  Bor/Mgt  notified  of 

visit:  (  -  -  ) _ 

Tax  Credit  Eligible:  (y)(n)  Number  of  Sec.  8 
Units: _ 

Project  Type:  (RRH)(RCH)(LH)  Number  of  RA 
Units: _ 

Latest  tenant  termination  notice  attached: 

(y)(n)(na) _ 

Project’s  latest  tenant  grievance  attached: 
(y)(n)(na) _ 

Current  tenant  information  for  supervisory 
visit. 


(Latest  MTFS  project  worksheet  attached.  As 

of:(  -  -  )I _ 

Total  Units: _ 

Vacant  Units: _ 

Overburdened  Tenants: _ 

Tenants  Receiving  RA; _ 

Unused  RA  Units: _ 

Expired  Certifications; _ 

Current  tenant  information  for  compliance 
review. 

(Latest  MTFS  documentation  attached.  As  of: 

(  -  -  )1 _ 

Tenants  by  race  national  origin  code. 

White,  Non-Hispanic _ 

Black,  Non-Hispanic: _ 

Asian,  Pacific  Island; _ 

American  Indian,  Alaska  Native: 

Hispanic; _ 

Tenants  by  Sex. 


Mala,  single  member  household; 

Female,  single  member  household: 

Family  (nonsingle  member)  household; 

Tenants  by  bandicapped/disability  status. 
Designated  handicapped  household  member. 

Designated  disabled  household  member. 

Number  of  designated  handicapped  units: 

Number  of  designated  handicapped  units 
occupied  by  a  handicapped  or  disabled 
household  member. _ 

Review  of  Current  Documentation 


Date  of  nfX}$t  recent  action  or  approval;  (Enter  date) 


Supervisory  Visit  . . 

Physical  Inspection  of  Property . . 

Compliance  Review  . . . . . 

Management  Plan . . 

Management  Agreement . . 

Affirmative  Fair  Housing  Marketing  Plan  . . 

Lease . . 

Occupancy  Rules . . . 

Rent  Charige . 

)  Energy  Audit  and  Implementation  Ran  . . 


Outstandkig  con¬ 
cerns:  (Ch^  If 
yes,  and  explain 
brtelly  in  Comments 
below) 


Comments: 

Other  operational  or  Gnancial  concerns: 
Additional  documentation  for  the 
upcoming  visit; 

Most  recently  completed  Exhibit  A-2  of  this 
subpart  attached:  (y)(n)(na) 

Most  recently  approv^  Form  FmHA  1930- 
7  Multiple  Family  Housing  Project  Budget 
attached:  (y)(n) 

Tenants  selected  for  tenant  file  review: 
Name  and  unit  number 


Tenants  selected  for  interview  and 
apartment  unit  review  (if  other  than  above): 
Name  and  unit  number 


Tenants  selected  for  wage  match  (if  other 
than  above): 

Name  and  unit  number 


Tenant  data  review  actions: 

Reviewed  tenant  records  &  selected  tenant 
sample:  (  -  -  ) 

Tenant  list  sent  to  State  Office  for  wage 
match:  (  -  -  ) 

Final  Report  to  file,  borrower,  HUD  etc.:  ( 

-  -  ) 

Exhibit  F-1  (of  this  subpart)  process  used  to 
select  tenant  sample:  (y)(n) 

Explanation  of  other  sampling  process 
attached;  (yXnMna) 

Exhibit  F-1 — Suggested  Random 
Sampling  Technique  for  Tenant 
Reviews 

Enter  information  to  be  used  in  the 

sampling  calculation. 

A.  _ ^Total  number  of  revenue  producing 

units. 

B.  _ Percentage  of  units  to  be  reviewed 

(based  on  Servicing  Office  preference  for 
sample  size,  expressed  as  a  decimal,  for 
example  .10  for  10  percent  or  .50  for  50 
percent). 


Note:  At  least  six  tenant  households  will  be 
sampled  or  100  percent  of  all  households  for 
projects  having  six  or  fewer  units. 

Determine  the  sample  size. 

& _ (A  times  B) 

Determine  the  sampling  “interval.” 

D.  _ (A  divided  by  C) 

Determine  the  “starting  point”  of  the 

sample. 

E.  _ (the  last  digit  of  the  current 

calendar  year) 

Sampling  process. 

Using  the  most  current  project  worksheet, 
start  selecting  tenants  with  the  tenant  at  the 
“starting  point"  (E)  and  select  every  tenant 
on  the  worksheet  at  the  “interval”  (D).  To 
assure  that  you  have  a  full  sample  (C),  you 
may  need  to  “wrap  around”  the  project 
worksheet. 

For  example: 

A  24-unit  project  is  to  be  visited.  Based  on 
the  June  1, 199X,  project  worksheet,  a  25 
percent  sampling  will  be  used. 

A.  Total  number  of  units  is  24 

B.  Percentage  to  be  reviewed  is  “.25“ 

C  Sample  size  is  6 

D.  Interval  is  4 

E.  Starting  point  is  X  year  digit 
Starting  with  the  second  tenant  on  the 

project  worksheet,  every  fourth  occupied  unit 
will  be  selected  for  the  sample. 
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Exhibit  F-2— Suggested  Format  for  a 
Pre-Visit  Tenant  Contact  Letter 

Date 
Name 
Address 
Dear  Tenant: 

The  Farmers  Home  Administration 
(FmHA)  of  the  United  States  Department  of 
Agriculture  (USDA)  financed  the  apartment 
project  where  you  now  live.  At  least  once 
every  three  years,  FmHA  makes  a  site 
insp^ion  and  management  review.  The 
purpose  of  the  visit  is  to  help  assure  that  this 
FmHA  financed  project  is  being  operated  in 
accordance  with  Federal  laws  and 
regulations. 

Our  next  visit  is  scheduled  for _ 

at  approximately _ .  We  would 

appreciate  knowing  any  questions, 
comments,  or  concerns  that  you  would  like 
to  share  with  us  regarding  your  occupancy. 
We  may  be  able  to  talk  to  you  directly  during 
the  visit,  or  you  may  want  to  contact  us 
before  the  visit  at: 

(Insert  Servicing  Office  Address) 

Some  of  the  issues  FmHA  reviews  during 
the  visit  are  to  determine:  if  fair  and  equal 
access  is  provided  to  apartments  in  your 
project;  if  outstanding  maintenance,  repair, 
or  security  concerns  exist;  how  income  is 
verified  or  certified;  and  if  occupancy 
charges  are  at  FmHA  approved  levels. 

Your  response  to  this  letter  is  completely 
voluntary.  We  appreciate  your  assistance. 

Sincerely, 

Servicing  Official 

Exhibit  G — Farmers  Home 
Administration — Multiple  Family 
Housing  Supervisory  Visit — Summary 
of  Findings 

Project  name: 


Borrower  name: 


Borrower  ID  and  project  number: 
Date  of  visit: 


Persons  interviewed: 


FmHA  visit  completed  by: 


Purpose  and  use  of  This  Document 
This  document  summarizes  the  findings 
obtained  during  the  subject  supervisory  visit. 
Information  is  collected  directly  by  the 
FmFA  reviewer  on  this  form  or  summarized 
from  information  obtained  horn  any  of  the 
following  sources: 

1.  Pre-visit  worksheet  (Exhibit  F  of  this 
subpart) 

2.  A  concurrent  compliance  review 

3.  A  concurrent  project  physical  inspection 

4.  Tenant  file  reviews 

5.  Tenant  interviews  &  unit  reviews 

6.  Tenant  wage  matching  findings 

7.  FmHA  docket  information 

S.  Any  other  relevant  document  or  worksheet 
FmHA  will  review  the  project  file  and  any 
other  project  management  documentation 
prior  to  the  visit  to  identify  areas  of  concern. 


The  FmHA  reviewer  may  prepare 
questions  in  advance  to  draw  responses  fitim 
project  management  or  tenants  that  will 
enable  FmHA  to  answer  the  question  on  the 
supervisory  visit  forms.  The  questions  should 
be  prepared  to  allow  the  respondent  to 
describe  how  tasks  or  functions  are 
performed  (i.e.,  who,  what,  when,  where,  or 
why),  rather  than  "do  you  do  this.” 

The  findings  are  listed  to  highlight  areas  of 
project  management  and  operation  activities 
as  they  relate  to  the  project  management  plan 
as  described  in  Exhibit  B-1  of  this  subpart. 

Concerns  resulting  from  this  supervisory 
visit  may  be  used  as  a  basis  for  requiring 
improved  borrower/project  management 
performance. 

Status/Analysis  (Indicate  Yes,  No,  or  Not 
Applicable) 

1.  Identity  of  interest  (101)  and  relationship 
of  borrower,  management  agent  and 
suppliers. 

_  Borrower  and  management  agent  lOI 

properly  disclosed. 

_ Borrower  &  material/services  suppliers 

lOI  properly  disclosed. 

_ Management  Agent  &  material/services 

suppliers  lOI  properly  disclosed. 

_  Are  lOI  provided  management,  material 

and  services  comparable  in  cost,  quality  or 
scope  to  "arms-length"  transactions? 
Comments: 

2.  Personnel  policy  and  staffing. 

_ Personnel  policy  and  staffing  per 

management  plan. 

Comments: 

3.  Marketing  and  Occupancy. 

Signs  and  posters  compliance. 

_  Project  sign. 

_  Equal  Housing  LOGO  on  sign. 

_ Handicapped  LOGO  at  handicapped 

parking  space. 

_  Sign  indicates  where  to  apply  for 

housing. 

_  Equal  Housing  Opportunity  posters 

visible. 

_  ".  .  .and  Justice  for  All”  posters 

visible. 

Affirmative  marketing. 

_  Affirmative  Fair  Housing  Marketing 

Plan  (AFHMP)  available  for  review. 

_  AFHMP  signed  and  dated  by  authorized 

FmHA  official. 

_ Advertising  documented  (Attach 

copies). 

_  Race/Ethnic  composition  of  the  project 

reflects  market  area. 

Applications  Management/Occupancy  Policy 

_ ^Applications  accepted  at  project. 

_ ^Applications  accepted  from  anyone. 

Proper  documentation  of  applicant 
contacts. 

_ Proper  written  documentation  of 

withdrawn/rejected  applicants. 

_ Applicants  on  waiting  list.  Number: 

_ ^Applicants  with  a  Letter  of  Priority. 

Number: _ . 

_ ^Tenant  file  review  indicates  proper 

application  maintenance. 

_ ^Waiting  list  meets  1930-C  requirements. 

_ ^Most  recent  tenant  selection  met  1930- 

C  requirements. 


Correct  priorities  for  selection  followed. 

_ Marketing  and  occupancy  policy  per 

management  plan. 

Occupancy  ineligible  tenants  properly 
admitted. 

Occupancy  ineligibles  are  placed  on  a 
unit  transfer  list. 

Occupancy  ineligibles  have  appropriate 
lease  clauses. 

Achieving  full  occupancy. 

_ ^Tenant  vacancy  percentage  is  within  an 

acceptable  range. 

_ ^Tenant  turnover  rate  is  within  an 

acceptable  range. 

_ ^Tax  credit  eligibility  is  not  afiecting 

project  viability. 

_ Marketing  incentives  are  used  to  attract 

tenants. 

Comments: 

4.  Determining  eligibility  and  adjusted 

income. 

_ Income  included  or  excluded  correctly. 

_ ^Frequency  and  timing  of  verification  is 

correct. 

_ Manager  believes  tenant  provided  data  is 

accurate  &  complete. 

_ ^Form  FmHA  1944-29,  updated  before 

rental  assistance  (RA)  is  assigned. 

_ ^All  qualified  households  listed  on  the 

updated  Form  FmHA  1944-29. 

RA  assignment  policy  meets  1930-C, 
Exhibit  E  requirements. 

_ Most  recent  tenant  RA  assignment  met 

1930-C,  requirements. 

_ ^Tenant  file  review  indicates  income/ 

status  correctly  verified. 

_ ^Tenant  file  review  indicates  income/ 

information  correct  on  Form  FmHA  1944- 
8,  "Tenant  Certification.”. 

_ ^Tenant  file  review  indicates  proper 

recertification  notice. 

Determining  eligibility  &  adjusted 
income  per  management  plan. 

_ ^Site  manager’s  income  verified  by  third 

party  when  appropriate. 

Comments: 

5.  Leasing  and  occupancy  policies. 

_ ^Tenants  placed  in  units  according  to 

occupancy  standards. 

_ ^Tenant  lease  prepared  by  project  site 

manager. 

_ ^Tenant  file  review  indicates  rent  is 

properly  determined. 

_ ^Tenant  file  review  indicates  correct  lease 

maintenance. 

_ ^Tenant  file  review  indicates  FmHA 

approved  lease  used. 

_ ^Tenant  file  review  indicates  FmHA 

approved  occupancy  rules. 

_ Leasing  and  occupancy  policies  per 

management  plan. 

Comments: 

6.  Rents,  occupancy  charges,  and 

occupancy  surcharges. 

_ Utilities  paid  by  tenants  correspond  to 

FmHA  approved  levels. 

_ ^Tenants  do  not  pay  additional  utility  fees 

or  charges. 

_ Actual  costs  for  tenant  utilities  verified 

annually. 

_ ^Tenant  rent  payments  accepted  and 

tracked  on  site. 

_ ^Rent  payments  on  site  are  adequately 

protected. 
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Tenants  receive  appropriate  evidence  of 
cash  payment. 

_ Kent  and  occupancy  charge  policy  per 

management  plan. 

Tenant  security  deposit  processing  p)er 
management  plan. 

_ Application  fees  per  1930-C  and 

management  plan. 

Comments: 

7.  Rent  changes. 

_ Rents  and  utility  allowances  charged  are 

FmHA  approved. 

Most  recent  rent  change  per  1930-C  and 
management  plan. 

Most  recent  utility  allowance  per  1944- 
E  and  management  plan. 

Comments: 

8.  Maintenance,  Repair,  and  Replacement. 

Maintenance  per  management  plan. 

_ Routine  repair  and  replacement  per 

management  plan. 

_ Routine  unit  inspection  per 

management  plan. 

_ Services  {i.e.,  exterminating)  provided 

per  management  plan. 

_ Security  services  provided  per 

management  plan. 

_ Followup  needed  on  exterior  items 

inspected. 

FolloMoip  needed  on  energy  efficiency 
items  inspected. 

_ Followup  needed  on  interior  items 

inspected. 

_ Followup  needed  on  miscellaneous 

items  insp^ed. 

_ Followup  needed  on  individual  units 

inspected. 

Capital  improvements  needed,  planned 
and  reserve  account  use  plan  updated. 
Comments: 

9.  Supplemental  Services. 

_ Laimdry  and  vending  atacliiaes 

operated  per  management  plan. 

_ Laundry  and  vending  proceeds  handled 

per  management  plan. 

Comments: 

10.  Accminting,  Recordkeeping,  and  FmHA 

Reporting. 

Project  Records 

_ Project  O&M  expenses  appear  per 

approved  Form  FmHA  1930-7. 

Project  capital  expenses  appear  per 
approved  Form  FmHA  1930-7. 

_ Project  revenue  appears  per  approved 

Form  FmHA  1930-7. 

_ Project  accoimt  information  reviewed, 

balances  obtained: 

Reserve  account: _ 

General  operating  account: _ 

Tax  and  insurance  escrow; _ 

Tenant  security  deposit  account; _ 

_ Accoimts  are  kept  per  1930-C  and 

management  agreement. 

_ Funds  are  protected  by  a  Federal  agency 

or  bank  collateral. 

Bookkeeping  location  per  management 
plan. 

_ Project  financial  information  maintained 

per  management  plan. 

_ Project  is  operated  as  part  of  a 

“consolidated”  project. 

_ If  operations  are  consolidated, 

arrangement  per  1930-C 


_ ^Intemal  control  conducted  per 

management  plan. 

_ Do  multiple  accounts  by  borrower  or 

management  entity  in  one  bank  exceed 
collateral  limits. 

Tenant  Records 

Current  tenant  files  retained  for  3  years. 
Former  tenant  and  rejected  applicant 
files  retained  3  years. 

Privacy  of  tenant  files  adequately 
protected. 

Tenant  files  maintained  per 
management  plan. 

Conunents: 

11.  Energy  conservation  measures  and 
practices. 

Implemented  feasible  measures 
identified  by  energy  audit. 

_ Physical  inspection  recommends  further 

energy  conservation. 

_ Physical  inspection  recommends  more 

tenant  education  efforts. 

Comments: 

12.  Tenant  participation  and  relationship 
with  management. 

Tenant  appeals  since  last  visit.  Number 


_ ^Tenants  are  being  informed  of  their 

appeal  rights. 

_ "FmHA  Instruction  1944-L"  posted  for 

review  by  tenants. 

_ Standing  hearing  panel  for  the  project 

_ Records  maintained  of  settlements  and 

hearings. 

_ Project  management  is  responsive  to 

tenant  grievances. 

Comments; 

13.  Management  training  programs. 

_ Site  manager  training  per  management 

plan. 

_ Site  manager  has  received  FmHA 

requirements  training. 

Date  of  last  FmHA  requirements  training; 

_ Site  manager  “certified”  from  an  FmHA 

recognized  source. 

_ ^Equal  Opportunity  training  per  AFHMP. 

Comments: 

14.  Termination  of  leases  and  eviction. 
The  latest  tenant  termination  was 

properly  conducted. 

_ ^The  latest  eviction  was  properly 

conducted. 

_ Is  termination  and  eviction  per  1930-C 

and  management  plan. 

Comments: 

15.  Management  agreement  plan  and 
project  operations. 

_ Project  uses  the  management  plan  as  a 

working  document. 

The  management  plan  accurately 
describes  project  operations. 

_ The  management  agreement  accurately 

describes  project  operations. 

_ Indication  of  an  unreported  change  to 

insurance  coverage. 

_ Indication  of  an  unreported  change  to 

fidelity  coverage. 

_ Indication  of  unreported  change  to 

management. 

_ ^Indication  of  unreported  rhanga  to 

borrower  entity. 


Comments: 

16.  Management  compensation. 
Management  fee  paid  per  management 

agreement 

Comments: 

17.  On-site  managemmt 

_ Site  manager  compensation  per 

management  plan  and  agreement. 

_ Site  manager’s  unit  c^ierated  per 

management  plan. 

Date  current  site  manager  hired;  f  -  - 

Comments: 

FmHA  MFH  Supervisory  Visit— Conclusions 
and  Recommendations 
Listed  below  are  the  major  finefings  of  the 
supervisory  visit,  compliance  review,  and 
physical  inspection  of  the  project,  and  any 
followup  actions  required  by  the  Servicing 
Office. 

FmHA  MFH  Supervisory  Visit — ^Rating 

Above  Average _ Satis  factorv 

Below  Average  Unsatisfactory 

Next  follow-up  needed  (Letter,  telephone, 

etc)  - 

Next  scheduled  review - 

FmHA  MFH  Supervisory  Visit — ^Additional 
Rural  Cooperative  Housing  Questions 
The  cooperative  treasurer  has  received 
relevant  training. 

The  board  of  directms  considers  and 
acts  on  new  member  applications. 

_ Applicants  are  screened  for  suitability 

before  being  placed  on  the  waiting  list 

_ ^There  are  signed  “What  is  Cooperative 

Housing?”  fbi^  indicating  the  member 
recognizes  and  accepts  the  responsibilities 
associated  with  cooperative  living. 

Cooperative  members  perform 
maintenance  functions. 

_ Maintenance  functions  are  contracted 

out.  Explain: 

The  borrower  cooperative  is  working 
with  FmHA. 

_ ^The  board  of  directors  holds  monthly 

meetings. 

_ ^There  is  an  agreement  with  the  adviser. 

The  adviser  to  the  board  attends  each 
meeting. 

_ It  app)ears  that  the  board  has  control 

over  the  cooperative’s  opoetions. 

_ ^The  cooperative  has  active  committees. 

What  are  the  committees  and  how  many 
members  on  each? 


How  often  do  the  committees  meet? 


_ A  board  member  attends  conunittee 

meetings. 

_ Management  agreements  and  contracts 

are  being  follow^. 

Comments: 
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FmHA  MFH  Supervisory  Visit — Additional 
Labor  Housing  Questions 

_ In  the  case  of  on-farm  LH,  the  housing 

is  serving  eligible  farm  laborers  employed 
by  this  LH  borrower. 

Borrower  is  (  )  charging,  or  (  )  not 
charging  rent  in  accordance  with  their 
FmHA  approved  budget. 

Properly  verifying  farm  labor 
employment 

I^perly  determining  “substantial” 
portion  of  income  from  form  labor. 
Comments: 


FmHA  MFH  Supervisory  Visit — ^Additional 

Congregate  Housing  or  Group  Home 

Questions 

Project  provides  a  basic  services  package 
to  tenants. 

Project  provides  optional  services 
package  to  tenants. 

_ Meals  provided  per  service  agreement. 

Transportation  provided  per  service 
agreement. 

_ Housekeeping  provided  per  service 

agreement. 

_ Personal  service  provided  per  service 

agreement. 

Recreational/ social  services  provided 
per  service  agreement. 

Conunents: 


Exhibit  G-1 — Farmers  Home 
Administration  Multiple  Family 
Housing  Supervisory  Visit — ^Tenant  File 
Review 

Project  Name: 


Borrower  Name: 


Borrower  ID  and  Project  Number: 


Date  of  Visit: 


Management  Representative  Present: 


FmHA  Review  Completed  by: 


Apartment  number . 

Tertantname  . 

Application: 

Signed  and  dated . 

EO  Statement . 

1930-C  reqiirements  met .. 

Credit  repo^references . 

Verificatiotw/Documentation: 

Hancficap/disability . 

Signed  asset  statement . 

Assets  documented . 

Income . . 

Medical  expenses . 

Child  care  expenses . 

FmHA  “srage  match”  used  . 
Correct  Value  on  Certification: 

Assets . 

Income . 

Medical  . 

Childcare  . 

Remaining  calculations  ...... 

Occupartcy  startdards  met .. 
Lease; 

FmHA  approved  . 

Correct  rent/provisions  . 

Re-Certification  Notice: 

Used  75-00  day  notice  . 

Used  30  day  notice  . 

Other  Documentation: 

Annual  inspection . 

Move4n  inspection  . 

Record  of  contacts . 

Unit  repairs  &  maintenance 

3  years  of  tenant  files _ 

Follow-up  Required . 


Comments:  Borrower  Name: 

Farmers  Home  Administration  Multiple  Sonower  ID  and  Project  Number: 

Family  Housing  Supervisory  Visit —  . . . 

Tenant  Interview  and  Unit  Review 

Project  Name:  Date  of  Visit: 


Tenant  1 

Tenant  2 

Terrant3 

■  ' 

(y)(n)(na) 

(y)(n)(na) 

(y)(n)(na) 

(y)(n)(na) 

(y){n)(na) 

(y)(n)(na) 

{y){n)(na) 

(y)(n){na) 

(y)(n)(na) 

(y)(n)(na) 

(y)(n)(na) 

(y)(n){na) 

(y)(n)(na) 

(y)(n)(na) 

(y){n)(na) 

(y)(n)(na) 

(y)(n)(na) 

{y){n)(na) 

(y)(n)(na) 

(y)(n)(na) 

(y)(n)(na) 

{y){n)(na) 

(y)(n){na) 

(y)(n)(na) 

(y){n)(na) 

(y)(n)(na) 

{y)(n){na) 

(y)(n)(na) 

(y)(n)(na) 

(y)(n)(na) 

(y){n)(na) 

(y)(n)(na) 

(y)(n)(na) 

{y){n){na) 

(y)(n)(na) 

(y)(nKna) 

(y)(n)(na) 

(y)(n)(na) 

(y)(n)(na) 

(y)(n)(na) 

(y)(n)(na) 

{y)(n)(na) 

(y){n)(na) 

{y)(n)(na) 

(y)(n)(na) 

(y)(n)(na) 

(y)(n)(na) 

(y)(n)(na) 

(y)(n)(na) 

(y)(n)(na) 

(y)(n)(na) 

(y)(n)(na) 

(y)(n)(na) 

{y)(n){na) 

(y)(n){na) 

(y)(n){na) 

(y)(n)(na) 

(y){n)(na) 

(y)(n)(na) 

(y)(n)(na) 

(y)(n)(na) 

(y)(n)(na) 

(y)(n)(na) 

(y)(n){na) 

(y)(n)(na) 

(y){n)(na) 

(y){n){na) 

(y){nHna) 

(y)(n)(na) 

{y){n)(na) 

{y)(n)(na) 

{y)(n)(na) 

(y)(n)(na) 

(y)(n)(na) 

(y){n)(na) 

(y)(n)(na) 

(y)(n)(na) 

(y){n)(na) 

(y)(n)(na) 

(y)(n)(na) 

(y)(n){na) 

Management  Representative  Present: 


FmHA  Review  Completed  by; 


Apartment  number . 

Tenant  name  . . . 

NTC  from  MTFS  . 

From  Tenant  Interview. 
Number  of  bedrooms 
Number  of  intSviduais 


Terrant  1 


Tenant  2 


Tertant  3 
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Date  of  occupancy  . 

Rent  paid . 

Utilities  paid  (average) . 

Krx}ws  verification  rules . 

Knows  grievance  procedures . . 

Maintenance  is  acceptable . 

Repairs  are  acceptable  . 

Other  convnents . 

From  FmHA  Apartment  Review— Maintenance  Needed: 

Energy  Efficiency  Items  Inspected: 

Insulation  . 

Caulking  &  weatherstrip  . 

Storm  doors  &  windows  . . 

Water  saver  devices . . 


Interior  Items  Inspected: 

Floors,  carpets,  tiles . 

Stairs,  walks,  common  areas 

Cabinets,  doors . 

Painting . 

Curtains  &  shades . 

Refrigerators  &  ranges . 

Garbage  disp.  &  exhaust . 

Compactor  &  incinerator . 

Electrical  fxtrs  &  system . 

Plumbing  fxtrs  &  systems . 

Heating  &  air  condition . 

Hot  water,  boiler  room . 


Tenant  1 


Tenant  2 


Tenant  3 


(  -  -  ) 


(  -  -  ) 


(y)(n)(na) 

(y)(n)(na) 

(y)(n)(na) 

(y)(n){na) 


(y)(n)(na) 

(yKnMna) 

(y)(n)(na) 

(y){n)(na) 

(y)(n)(na) 

(y)(nKna) 

(y)(n)(na) 

(y)(n)(na) 

(y){nKna) 

(y)(n)(na) 

(y)(n)(na) 

(y)(n)(na) 

(y)(n)(na) 

(y){n)(na) 

(y)(n)(na) 

(y){n)(na) 

(y)(n)(na) 

(y){n)(na) 


(yKnMna) 

(yKn)(na) 

(y)(n)(na) 

(y)(n)(na) 


(y)(n)(na) 

(yKn)(na) 

(y)(n)(na) 

(y)(n)(na) 

(y)(n)(na) 

(y)(n)(na) 

(yKn)(na) 

(y)(n)(na) 

(y)(n)(na) 

(y)(n)(na) 

(y)(n)(na) 

(y)(n)(na) 

(y)(n)(na) 

(y)(n)(na) 

(y)(n)(na) 

(y)(n)(na) 

(y)(n)(na) 

(y)(n)(na) 


(  *  -  ) 


(y)(nKna) 

(yKnMna) 

(yKnMna) 

(y)(nKna) 


(y)(n)(na) 

(y)(nKna) 

(yKnMna) 

(y)(nKna) 

(y)(n)(na) 

(y)(n)(na) 

(y)(n)(na) 

(yKnMna) 

(y)(nKna) 

(yKnMna) 

(y)(n)(na) 

(y)(n)(na) 

(yKn)(na) 

(y)(n)(na) 

(y)(n)(na) 

(y)(n)(na) 

(yKn)(na) 

(y)(n)(na) 


Comments: 

Exhibit  H — Interest  Credits  on  Insured 
Rural  Rental  Housing  and  Rural 
Cooperative  Housing  Loans 

I  Purpose:  This  exhibit  outlines  the 
policies  and  conditions  under  which  interest 
credits  will  be  made  on  insured  Rural  Rental 
Housing  (RRH)  and  Rural  Cooperative 
Housing  (RCH)  loans. 

II  Definitions:  As  used  in  this  exhibit: 

A  Interest  credit  is  the  amount  of 

assistance  the  Farmers  Home  Administration 
(FmHA)  may  give  a  borrower  toward  making 
its  payments  on  an  insured  RRH  or  RCH  loan. 

B  Interest  credit  and  rental  assistance 
(RA)  agreement  is  an  agreement  between 
FmHA  and  the  borrower  providing  for 
interest  credits  and/or  RA  for  RRH  or  RCH 
loans.  This  agreement  will  be  on  Form  FmHA 
1944-7,  “Multiple  Family  Housing  Interest 
Credit  and  Rental  Assistance  Agreement." 

C  Project  is  the  total  number  of  rental  or 
cooperative  housing  imits  that  are  operated 
under  one  management  plan  with  one  loan 
agreement/resolution. 

D  Basic  rent  is  determined  on  the  basis  of 
operating  the  project  with  payments  of 
principal  and  interest  on  a  loan  to  be  repaid 
over  a  30-year  or  longer  period  at  1  percent 
per  annum  and  covering  budgeted  project 
expenses.  Basic  rent  also  means  basic 
occupancy  charge. 

E  Note  rate  rental  is  a  unit  rental  charge 
determined  on  the  basis  of  operating  the 
project  with  payments  of  principal  and 
interest  which  the  borrower  is  obligated  to 
pay  under  the  terms  of  the  promissory  note 
and  meet  budgeted  project  expenses.  Note 
rate  rental  also  means  note  rate  occupancy 
charge  in  an  RCH  housing  project. 


F  Overage  is  the  amount  by  which  total 
rental  or  occupancy  charge  payments  paid  or 
to  be  paid  by  the  tenants  or  members  of  a 
project  exceed  the  total  basic  monthly  charge. 

G  Surcharge  is  25  percent  of  the 
established  rent  in  a  Plan  I  project  which  is 
added  to  the  rent  of  an  ineligible  tenant  or 
member. 

HI  Eligjbilty:  Borrowers  may  receive 
interest  credit  provided  the  loan  was  made 
on  or  after  August  1, 1986,  to  a  nonprofit 
corporation,  consumer  cooperative.  State  or 
local  public  agency,  or  to  any  individual  or 
organization  operating  on  a  limited  profit 
basis;  is  repaid  over  a  period  of  30  years  or 
more;  and  meets  the  other  requirements  of 
this  exhibit  subject  to  the  following 
limitations: 

A  Plan  1  will  be  only  to  broadly-based 
nonprofit  corporations  and  consumer 
cooperatives.  Except  for  subsequent  loans  to 
projects  approved  before  August  1, 1968, 

Plan  I  interest  credit  is  no  longer  available. 
All  borrowers  already  operating  on  Plan  I 
may  continue  operating  under  it  according  to 
the  applicable  requirements  of  this  exhibit 
and  of  this  subpart.  A  subsequent  loan  on  a 
Plan  I  project  approved  after  August  1, 1968, 
will  require  the  project  to  convert  to  Plan  II. 

B  Plan  11  will  be  available  to  broadly- 
based  nonprofit  corporations,  cooperatives. 
State  or  local  public  agencies,  or  to  profit 
organizations  and  individuals  operating  on  a 
limited  profit  basis. 

C  Units  must  be  ready  for  occupancy 
(decent,  safe,  and  sanitary)  to  qualify  for 
interest  credit. 

IV  Options  of  Borrowers:  An  eligible 
borrower  operating  under  Plan  I  or  Plan  II, 
as  described  below,  will  determine  interest 
credits  on  its  loan  in  the  respective  manner 
indicated. 

A  Plan  I. 


1  Borrowers  operating  under  this  plan 
must  agree  to  limit  occupancy  of  the  housing 
to  very  low-or  low-income  nonelderly  and 
very  low-,  low-  and  moderate-income  elderly, 
disabled,  or  handicapped  persons. 

2  A  IxiiTower  under  Plan  I  generally 
must: 

a  Determine  that  there  is  Hrm  market  and 
continuing  demand  for  rental  housing  by 
persons  within  the  applicable  income  limits. 

b  Prepare  a  budget  on  the  basis  of  a  3 
percent  loan. 

c  Determine  rentals  to  be  charged. 

d  Determine  adjusted  personal  income  of 
each  tenant  or  member  and  have  each  tenant 
or  member  complete  Form  FmHA  1944-8, 
“Tenant  CertiHcation."  Determine  the 
monthly  rent  or  occupancy  charge  to  be  paid 
by  each  tenant  or  member  household. 

B  Plan  II. 

1  Borrowers  operating  under  this  plan 
must  agree  to  limit  occupancy  of  the  housing 
to  households,  including  elderly,  disabled, 
and  handicapped  persons  of  very-low,  low- 
and  moderate-incomes.  Under  Plan  II, 
interest  credits  are  based  on  the  cost  of 
operating  the  project  and  the  size  and  income 
of  the  household. 

2  A  borrower  under  Plan  H  generally 
must: 

a  Prepare  one  budget  form  that  reflects 
two  rent  levels;  the  first  level  on  the  basis  of 
a  1  percent  interest  rate  loan  to  determine 
basic  rental;  the  second  level  on  the  basis  of 
a  loan  at  the  interest  rate  shown  in  the 
promissory  note  to  determine  note  rate 
rental. 

b  Determine  both  basic  rental  and  note 
rate  rental  for  the  diHerent  units  based  on  the 
two  budgets.  (See  Exhibit  H-1  of  this 
subpart). 

c  Determine  adjusted  personal  income  of 
each  tenant  or  member  and  have  each  tenant 
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or  member  f^omplata  Form  FmHA  1944-8. 
Determine  Ihe  moothly  rent  or  occupancy 
charge  to  be  paid  by  each  tenant  or  member 
household. 

d  Determine  the  sequired  monthly 
payment  on  the  loen  at  1  percent  interest 
plus  overage  for  the  monm  for  the  total  units. 
The  amount  mf  the  paoject  payment  will  be 
entered  on  Form  FmHA  1944-29,  “Project 
Woi1(sheet  for  Interest  Credit  and  Rental 
Assistance.’* 

V  Detmnining  the  Amount  of  Payment: 

A  For  Plan  /.  The  amount  of  payment  will 

be  determined  by  using  the  amortization 
foctor  for  a  payment  at  a  3  percent  interest 
rate  (use  the  same  nimiber  of  years  that  was 
used  for  computing  the  regular  installment 
on  the  note)  plus  all  surchaiges. 

B  For  Piaa  U.  The  amount  of  payment 
will  be  determined  by  using  the  amortization 
bctor  for  a  payment  at  a  1  percent  interest 
rate  (use  the  same  number  of  years  that  was 
used  for  computing  the  regular  installment 
on  the  note)  plus  all  overage. 

C  For  the  project.  The  payment  amount 
for  all  loans  on  the  project  will  be  added 
together  to  determine  the  project  payment. 

The  amount  due  FinHA  will  also  include  all 
overage,  surcharges,  late  foes,  audit 
receivables,  and  cost  item  charges. 

VI  fiptti'int  nnntlitinnf 

A  Leases  or  occupancy  agreements. 
Borrowers  participating  in  the  interest  credit 
prognm  must  have  an  FmHA  apjHoved  lease 
or  occupancy  agreement  with  the  assisted 
household.  Leases  and  occupancy 
agreements  must  comply  with  the 
requirements  of  paragraph  VIII  of  Exhibit  B 
of  this  subpart. 

B  Rental  surcharges  to  ineligible  tenants. 

If  a  unit  is  rented  m  accordance  with  the 
provisions  of  paragraph  VI A  of  this  exhibit 
to  a  tenant  who  is  ineligible  because  the 
income  exceeds  the  maximum  income  limits, 
the  ineligible  tenant  will: 

1  Under  Flan  I,  be  charged  a  75  percent 
rental  surcharge.  To  illustrate,  if  the  unit 
normally  rents  for  51 00  per  month,  this 
ineligible  tenant  would  pay  5125  per  month. 
The  25  percent  surcharge,  or  $25  in  this 
illustration,  would  be  paid  on  the  account 
and  would  be  included  with,  but  in  addition 
to,  the  regular  payment  on  the  loan. 

2  Under  Plan  H,  be  charged  the  note  rate 
rental. 

C  Vacancies. 

1  When  all  construction  is  not  completed 
but  some  units  are  ready  for  occupancy  and 
the  contractor  cxmsents  in  writing  to  permit 
occupancy,  the  State  Director  may  authorize 
the  occupancy  of  those  completed  units  to 
eligible  tenants  or  members  at  the  rent  or 
(Kcupancy  cha^  they  would  be  paying  as  if 
the  amortizaticm  eifoc;tive  date  (AED)  and 
subsidy  levels  had  been  establi^ed.  A 
prerent-up  or  praoccupancy  ccmferenc:e  is 
required  before  marketing  and  rent-up 
begins.  All  irmome  generated  must  be 
deposited  in  the  general  operating  account 
and  used  fcM*  management  and  operation  of 
the  units  except  for  member's  patronage 
capital  contributions. 

2  Multi-Family  Housing  units  rendered 
unusable  due  to  £n.  natural  clause,  or  other 
damage  requiring  less  thm  160  days  to  repair 
or  replace  shall  be  assumed  to  be  rented  or 


ocxupied  at  the  monthly  basic  rate  rental  or 
ocxupancy  charge  rate.  If  the  units  are  not 
repaired  or  replaced  within  the  180  day 
period,  they  shall  thereafter  be  assumed  to  be 
umnarketable  and  the  units  will  be  carried  at 
the  monthly  note  rate  rental  or  cxxupancy 
charge  rate  (i.e.,  full  overage  for  such  units 
will  be  paid  by  the  borrower  until  the  units 
are  again  ready  for  cxxupancy).  The  Form 
FmHA  1944-7  will  be  cancelled,  elective  the 
first  day  of  the  month  following  the  180-day 
pericxl. 

3  The  State  Director  may  make  an 
exception  to  the  180-day  pericxl  if  aJJ  of  the 
following  conditions  are  met: 

a  The  repairs  have  not  been  started  or 
completed  due  to  circumstances  beyond  the 
borrower's  control;  and 

b  The  borrower  must  be  able  to  show  that 
they  have  acded  in  good  faith  and  they  face 
serious  financial  difficulties  in  maintaining 
the  project  for  existing  tenants  and  they  are 
unable  to  meet  the  payments  on  the 
indebtedness  without  the  subsidy. 

4  Any  borrower  directly  or  indirectly 
affected  by  action  under  this  subpart  will  be 
granted  the  appropriate  appeal  rights 
according  to  Subpart  B  of  Part  1900  of  this 
chapter. 

5  RRH  or  RCH  units  vacant  for  lack  of 
tenant  or  member  applications  on  the  waiting 
list  or  for  repair  not  asstx:iated  with 
paragraph  VI C  2  of  this  exhibit  shall  be 
assumed  to  be  dharged  at  the  bcsic  rent. 

D  Interest  credit  for  tenants  in  projects 
under  the  Department  of  Housing  and  Urban 
Development  {HUD)  Housing  Assistarnx 
Payment  Program  or  FmHA  rental  assistance. 
When  any  rental  units  in  an  RRH  projec:t  are 
leased  under  the  new  ccmstruction  S^ion  8 
program.  Form  HUD  50059,  “Certification 
and  Recertification  of  Tenant  Eligibility,"  or 
other  acceptable  HUD  Form  will  be 
completed.  When  any  rental  units  in  an  RRH 
project  are  leased  under  the  FmHA  RA 
program.  Form  FmHA  1944-8  will  be 
completed. 

E  Special  cases.  Sitnations  not  covered  by 
this  exhibit  or  Exhibit  E  to  this  subpart  will 
be  handled  individually  with  instructions 
from  the  National  Office. 

F  Understanding  eligibility.  The  borrower 
should  understand  the  eligibility 
requirements  for  occupancy  of  the  housing. 
Instructions  lor  tenant  or  member  eligibility 
are  in  par^raph  VI D  of  Exhibit  B  of  this 
subpart. 

Vn  Executicm  of  Agioements: 

A  Interest  credit  and  rental  assistance 
agreement. 

1  Multiple  advance  loans.  Interest  credit 
may  become  effective  the  first  day  of  the 
month  following  substantial  completion  of 
construction  when  the  project  is  ready  for 
full  operation,  which  is  the  AED.  When  the 
Servicing  Official  determines  that  the  project 
is  ready  for  full  operation,  the  borrower  and 
the  Servicing  Official  should  execute  Form 
FmHA  1944-7.  A  separate  Form  FmHA 
1944-7  will  be  executed  for  each  loan  on  the 
project. 

2  Interim  financing  and  servicing. 
Effective  dates  for  interim  fmanoed  loans  and 
servicing  action  will  be  according  to  the 
Form  Manual  Insert  (FMl)  for  Form  FmHA 
1944-7. 


B  Change  Jn  interest  credit  plan.  A 
borrower  under  Plan  I  may  change,  if  it  can 
meet  the  requirements  of  the  othu  plan,  by 
executing  a  new  Form  FmHA  1944-7. 

C  Borrowers  who  are  not  receiving 
interest  credit.  If  an  eligible  borrower  did  not 
execute  a  Form  FmHA  1944-7  according  to 
paragraph  VII  A  of  this  exhibit,  interest  credit 
may  be  instituted  at  any  time  during  the  life 
of  the  loan  provided  the  borrower  agrees  to 
the  requirements  of  Form  FmHA  1944-7  and 
this  exhibit.  When  Form  FmHA  1944-7  is 
executed,  it  will  be  effective  for  the  first  of 
the  month  in  which  the  Form  FmHA  1944- 
7  is  executed. 

D  Borrowers  who  have  had  interest  credit 
terminated. 

1  If  an  interest  credit  agreement  on  Form 
FmHA  1944-7  has  been  terminated  because 
the  benefits  were  not  needed  and 
circumstances  change  to  where  an  interest 
credit  is  again  needed,  a  new  Form  FmHA 
1944-7  may  be  executed. 

2  If  an  interest  credit  ngreement  on  Form 
FmHA  1944-7  has  been  terminated  because 
of  the  borrower's  failure  to  comply  with 
requirements  and  the  appropriate  corrective 
actions  have  been  accomplished,  a  new  Form 
FmHA  1944-7  may  be  executed. 

VIH  Tertant  or  Member  Certification: 
Tenant  or  member  certification  and 
recertification  for  interest  credit  borrowers 
will  be  perfonned  in  accordance  with 
paragraph  VII  of  Exhibit  B  to  this  subpart. 

IX  Project  Payments:  With  each  payment 
made,  the  borrower  will  complete  Fonn 
FmHA  1944-29.  The  FmHA  representative 
handling  the  transmittal  to  the  Finance  Ctffice 
will  transmit  the  payments  according  to 
subpart  B  of  part  1951  of  this  chapter  and 
Exhibit  A  of  subpart  iC  of  part  1951  of  this 
chapter  (available  in  any  FmHA  office). 

A  Plan  I. 

1  The  borrower  will  make  monthly 
payments  in  an  amount  necessary  to  repay 
the  project  loans  as  if  the  loans  carried  a  3 
percent  interest  rate.  When  a  rental  surcharge 
is  collected  as  described  in  paragraph  VI B 
of  this  exhibit,  the  surcharge  will  be  included 
and  will  be  credited  as  interest  to  the  account 
as  a  regular  payment.  The  special  handling 
of  payments  involving  rental  surcharges  is 
explained  in  paragraph  IX  A  2  of  this  exhibit. 

2  When  a  payment  is  made  for  any  month 
that  involves  a  rental  surcharge.  Form  FmHA 
1944-29  will  be  completed  with  the  amount 
of  the  surcharge  being  inserted  in  the  spaces 
provided.  This  form  will  be  completed  and 
the  amount  shown  and  will  be  charged  to  the 
project  account  regardless  of  whethi^  the 
surcharge  is  actually  collected  by  the 
borrower. 

B  Plan  U.  The  borrower  will  make 
monthly  paymemts  as  though  the  project 
notes  were  written  at  a  1  percent  interest  rate 
plus  any  overage  due  and  payable  whether  or 
not  collected  from  the  tenant  or  member. 

X  Servicing:  Handling  of  interest  credits 
when  servicing  a  project's  accounts 
according  to  $  1965.85  of  subpart  B  of  part 
1965  of  this  chapter  will  be  handled 
according  to  the  applicable  parts  of  subpart 
A  of  part  1955  of  this  chapter.  Any  unusual 
cases  that  cannot  be  serviced  in  accordance 
with  these  sections  should  be  submitted  to 
the  National  Office  with  the  State  Director's 
recommendations. 
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Exhibit  H-1 — Example  of  Interest  Credit 
Determination  for  Rural  Rental 
Housing  or  Rural  Cooperative  Housing 
Projects 

(Plan  11) 

$260,000  loan — approved  during  1987 
fiscal  year  project  contains  four  1* 
bedroom  imits  (600  sq.  ft.  each)  and  four 
Z-bedroom  units  (700  sq.  ft.  each)  total 
floor  area  =  5200  sq.  ft. 

Budget  for  note  rate  Budget  for  basic 
rent**-«  rent** 

Operating,  mainte-  Operating,  mainte- 

ruuKe,  vacancy  and  narx»,  vacarv^y 

contingency  allow-  and  contingency  al- 

ance,  reserve  and  lowance,  reserve 

return  to  Investor,  if  and  return  to  inves- 

appiicable;  $10,560  tor,  H  applicable: 

$10,560 

Loan  repayment  at  Loan  repayment  at 

9'*/i%  interest:  *1%  interest:  $260M 

$260M  X  $95.88  »  x  $25.44  •>  $6,61 5 

$24,929 

Total  annual  cost  Total  annual  cost 

$35,489  $17,175 

$35,489-*- 12  »  $17,175 -►12= 

$2958*  cost/month  $1432*  cost/month 

One  bedroom  rent  One  bedroom  rent 

600/5200  =  .1 154  X  600/5200  »  .1 154  x 

2958  =  341 .35  1 432  >  1 65.25 

Two  bedroom  rent  Two  bedroom  rent 

700/5200  »  .1346  x  700/5200  =  .1346  x 

2958  =  398.15  1432  =  192.75 

(341.35  x  4)-^  (165.25  X  4) -► 

(398.15  x  4)=  (192.75  x  4)  = 

$2,958  monthly  in-  $1432  monthly  in¬ 
come  come 

$35,489-*- 12=  $17,175 -*-12  = 

$2958*  cost/mo.  $1432*  cost/mo. 

■One  budget  form  reflecting  two  rent  levels 
must  be  prepared;  one  level  tor  the  note  rate 
rent  and  another  level  for  the  basic  rent.  (The 
expense  items  in  the  budgets  shown  in  this 
Illustration  are  only  for  illustration  purposes 
and  are  not  itemized.) 

» Annual  amount  using  monthly  amortization 
factor  for  50  years.  If  me  regular  installment 
on  me  rx>te  was  arrxjrtized  using  a  factor  for 
less  than  50  years,  substitute  me  appropriate 
factor  for  a  corresponding  number  of  years. 

*  Rounded  to  the  nearest  dollar. 

••in  cooperatives,  me  term  “rent"  shall 
mean  “occupancy  charge.” 

Exhibit  I — Rural  Rental  Housing  Loans 
and  the  Housing  and  Urban 
Development  Swtion  8  Rental 
Certificate  and  Rental  Voucher 
Programs  (Existing  Units) 

I  General.  This  exhibit  contains  the 
policies  and  procedures  that  will  be  followed 
by  the  Farmers  Home  Administration 
(FmHA)  to  permit  the  utilization  of  existing 
Section  515  Rural  Rental  Housing  (RRH) 
units  and  the  Department  of  Housing  and 
Urban  Development  (HUD)  tenant-based 
Section  8  Rental  Certificate  and  Rental 
Voucher  Programs. 

II  Applicability.  This  exhibit  is  not 
applicable  to  units  in  Section  515/8  projects 
which  use  the  project-based  Section  8  new 


construction  and  substantial  rehabilitation 
programs.  Otherwise,  FmHA  RRH  borrowers 
are  authorized  to  utilize  the  procedure 
outlined  in  this  exhibit  and  the  HUD  Section 
8  Rental  Certificate  Program  or  the  Rental 
Voucher  Program  for  existing  housing  as 
outlined  in  HUD’s  regulations  24  CFR  part 
882  and  24  CFR  part  887  (as  amended) 
respectively.  To  promote  the  use  of  these 
programs  with  existing  projects,  the 
following  action  should  be  taken: 

A  Servicing  Officials  should  inform  RRH 
borrowers  operating  in  the  area  of  their 
jurisdiction  of  the  contents  of  this  exhibit 

B  The  HUD  Section  8  program  could 
benefit  any  eligible  tenant  in  an  RRH  project 
who  is  paying  more  than  30  percent  of  its 
income  for  rent  and  utilities.  Therefore,  RRH 
borrowers  should  advise  tenants  who  are 
paying  more  than  30  percent  of  their  adjusted 
income  for  housing  of  the  possibility  of 
obtaining  Section  8  housing  assistance 
payments.  Those  tenants  paying  50  percent 
or  more  of  their  adjusted  income  for  housing 
have  preference  over  those  paying  less.  In  the 
Rental  Certificate  Program,  families  generally 
pay  30  percent  of  their  monthly  adjusted 
income  toward  the  rent  and  the  total  rent  to 
the  owner  must  be  below  a  maximum 
amount.  Section  8  Rental  Certificate  and 
Rental  Voucher  assistance  is  administered  by 
local  Public  Housing  Agencies  (PHA) 
authorized  by  HUD  to  administer  the 
program  in  the  area.  This  Section  8  assistance 
can  be  used  in  the  unit  of  the  family's  choice 
anywhere  in  the  State  where  the  issuing  PHA 
is  located,  and  in  certain  areas  in  adjacent 
States.  Families  must  apply  to  the  PHA  and 
come  to  the  top  of  its  waiting  list  through 
normal  PHA  selection  preferences. 

C  The  HUD  Rental  Voucher  Program  uses 
a  "shopper’s  incentive."  If  a  unit  rents  for 
less  than  the  payment  standard  established 
by  the  local  PHA,  the  eligible  family  benefits 
by  paying  less  than  30  percent  of  its  monthly 
adjusted  income  toward  rent  and  utilities, 
subject  to  a  minimum  rent  calculation  by  the 
PHA.  If  a  unit  rents  for  more  than  the 
payment  standard  for  the  area  (not  the  actual 
rent),  the  housing  assistance  payment  is  not 
increased,  nor  is  the  family  told  it  must  find 
another  unit,  as  in  the  Rental  Certificate 
Program.  Instead,  the  family  pays  the  entire 
difierence  between  the  rent  and  the  rental 
voucher  payment  standard.  The  family  may 
rent  the  unit  if  it  is  willing  to  pay  more  than 
30  percent  of  its  income  toward  rent.  There 
is  no  maximum  rent  as  in  the  Rental 
Certificate  Program. 

D  In  Rural  Cooperative  Housing  (RCH), 
cooperatives  are  considered  rental  housing  in 
the  Section  8  Rental  Certificate  and  Rental 
Voucher  programs.  Wherever  the  word  tenant 
appears  in  this  exhibit,  it  shall  also  mean 
member;  rent  shall  also  mean  occupancy 
charge;  and  lease  shall  also  mean  occupancy 
agreement. 

Ill  FmHA  Policies  Concerning  Rental  Rates 
and  Payments. 

A  Under  the  Section  8  Rental  Certificate 
and  Rental  Voucher  Programs,  the  PHA  will 
pay  a  portion  of  the  tenant's  rent  including 
utility  allowance  as  described  in  paragraphs 
II B  or  C  of  this  exhibit,  whichever  is 
appropriate.  The  contract  rent  to  be 
established  imder  either  HUD  program  will 
be  as  follows: 


1  For  borrowers  with  a  3  percent  direct 
RRH  loan  and  borrowers  operating  in 
accordance  with  interest  credit  Plan  I.  the 
contract  rent  will  be  the  note  rate  rental  rate 
for  the  units  as  determined  by  the  current 
approved  annual  budget  using  a  3  percent 
amortization  factor  for  principal  and  interest 
payments: 

2  For  borrowers  operating  without 
interest  credit,  the  contract  rent  will  be  the 
note  rate  rental  rate  for  the  unit  as 
determined  by  the  current  approved  annual 
budget  using  the  amortization  factor  for  the 
note  rate  of  interest  for  principal  and  interest 
payments; 

3  For  borrowers  operating  in  accordance 
with  interest  credit  Plan  U,  the  contract  rent; 

a  For  Rental  Certificate  participants  will 
be  the  basic  rental  rate  as  determined  by  the 
ciurrent  approved  annual  budget  using  a  1 
percent  interest  amortization  factor  for 
principal  and  interest  payments; 

b  For  Rental  Voucher  participants,  the 
rent  to  owner  must  be  the  lesser  of  the  note 
rate  rent  for  the  unit  as  approved  by  FmHA 
OR  the  payment  standard  approved  by  the 
PHA  (but  not  less  than  basic  rent  approved 
by  FmHA). 

(1)  When  basic  rent  is  less  than  the  PHA 
approved  payment  standard,  the  borrower 
will  collect  and  remit  the  difference  between 
the  basic  rent  and  payment  standard  to 
FmHA  as  overage  to  avoid  double  subsidy  on 
behalf  of  the  tenant. 

(2)  Should  the  PHA  inadvertently  pay  the 
owner  (borrower)  more  than  the  amount 
specified  in  the  housing  assistance  contract 
between  the  PHA  and  the  owner,  the  owner 
shall  return  the  overpayment  to  the  PHA  as 
an  excess  payment 

B  The  method  of  calculation  and 
transmittal  of  the  scheduled  payment  to  the 
Finance  Office  will  be  in  accordance  with- 
paragraph  IX  of  Exhibit  H  of  this  subpart 

IV  Responsibilities. 

A  Family.  A  household  family  must 
apply  to  the  PHA  and  be  issued  a  Certificate 
of  Family  Participation  or  a  Rental  Voucher 
to  obtain  the  appropriate  housing  assistance. 
Households  receiving  housing  assistance 
under  either  program  will  be  responsible  for 
fulfilling  all  of  their  obligations  under  the 
Certificate  of  Family  Participation  or  Rental 
Voucher  issued  to  them  by  &e  PHA  and 
under  the  lease  with  the  owner.  However,  a 
lease  violation  is  not  necessarily  a  reason  for 
terminating  Section  8  assistance. 

B  Owner  (FmHA  borrower).  Upon  being 
presented  a  Certificate  of  Family 
Participation  or  a  Rental  Voucher  by  a  family, 
an  owner  wishing  to  participate  in  the 
program  shall  sign  a  Request  for  Lease 
Approval  (Form  HUD  52517-A)  which  is 
then  submitted  to  the  PHA.  After  PHA 
approval  the  owner  will  execute  a  Housing 
Assistance  Contract  (Form  HUD  52535-A) 
with  the  PHA  and  a  lease  with  the  tenant. 
Owners  shall  be  responsible  (and  subject  to 
review  or  audit  by  the  PHA  or  HUD)  for 
performing  all  of  their  obligations  under  the 
contract  and  lease. 

C  FmHA. 

1  FmHA,  in  accordance  with  existing 
regulations,  will  be  responsible  for  normal 
loan  servicing  and  supervision,  including  but 
not  limited  to: 
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8  tJbtainiBg  aiul  reviewing  aU  leports 
from  the  tnoDwer  in  acoordaBce  with 
paragraph  XIHCfrfExfaifailB  of  this  subpart. 

b  Review  and  approval  of  bodgats  and 
rental  rates. 

c  Goliecfian  of  required  pa^nnents  and 
review  of  tha  borrower*i  establishment  and 
maintenance  of  required  accounts. 

2  FnUiA  will  not  be  responsible  for  the 
requiieaMats  and  conditions  of  the  contract 
entered  into  between  the  PHA  and  owner  but 
will  cooperate  with  HUD  and  the  PHA  to  the 
extent  possible  to  assure  dut  the  borrower 
carries  out  all  obligations  under  the  contract. 

V  Special  Coaditioas. 

A  BipbHky  ^  family. 

1  The  PHA  will  dettmine  a  household's 
eligibility  before  the  Certificate  of  Fmnily 
Participafion  or  Rental  Voucher  is  issued.  To 
be  eligible  far  either  farm  of  housing 
assistance,  the  household’s  income  as 
determined  by  HUD  generally  may  not 
exceed  the  very  low-income  limit,  based  on 
50  percent  of  the  median  income  for  the  area. 
The  household’s  eligibility  for  bousing 
assistance  payments  undm  the  Rental 
Voucher  program  continues  until  the  amount 
payable  by  tto  family  equals  or  exceeds  the 
payment  standard  or  when  die  amount 
payable  by  the  frmiily  equab  or  exceeds  the 
rent  to  owner  plus  any  applicable  utility 
allowances.  However,  when  these  conditions 
are  exceeded,  the  family  may  still  be  able  to 
occupy  a  Teotal  unit  under  the  FmHA  interest 
credit  program  it  TO  >>ercBnit  of  the  family’s 
adjust^  gross  income  b  greater  than  the 
lowest  etf^lishec  rental  rate  for  the  imit.  In 
both  the  Rental  Certificate  and  Rental 
Voucher  PrograoiS..  the  housiogassbtance 
contract  terminates  when  1  year  has  elapsed 
since  the  last  Housing  Assistance  Payment 
(HAP)  to  the  owner. 

2  Form  FmHA  1944-8,  *Tenant 
Certification,”  will  not  be  required  for 
tenants  who  have  obtained  a  Certificate  of 
Family  Participation  or  a  Rental  Voucher 
from  the  PHA.  A  copy  of  the  Certificate  of 
Family  Participation  or  the  Rental  Voucher, 
however,  needs  to  be  provided  to  the  FmHA 
Servicing  Official. 

3  At  admission,  the  tenant’s  adjusted 
househcdd  income  must  not  exceed  the 
maximum  income  hmitations  (initially  in  the 
case  of  RCH)as  auinorized  FmHA  for  the 
project. 

B  Security  cleposits.  Aocordii^  to  HUD 
regulations,  die  owner  may  require  a 
household  to  pay’  e  security  deposit  For 
certificate  perticipants  the  maximum  amount 
will  be  the  ^eater  of  the  amount  of  one 
month’s  tenant  payment  or  $50.  Feu 
voucher  participants,  the  security  deposit 
may  not  recoeed  the  lesser  of  the  limit 
estdiluhed  by  the  PHA  or  one  month's  rent 
to  the  owner.  Under  HUD  regulations,  if  a 
certificate  household  vacates  a  unit  and  the 
security  deposit  b  insufficient,  the  owner 
may  claim  reimbursement  from  the  PHA  in 
an  amount  not  to  exceed  two  month’s 
contract  rent.  For  voucher  participants,  die 
owner  may  claim  up  to  one  month’s  rent  to 
owner  for  amounts  owed  under  the  lease. 
Neither  progcam  aUows  claimt  for 
reunburaement  of  unpaid  sent  for  the  period 
after  the  family  moves  from  the  unit 


C  Payment forvacated  units. 

1  Rental  Certificate  l^rofftan.  ff  a  certificate 
family  vacates  the  unit  in  vioiation  of  the 
provisions  of  the  lease,  the  owner  may 
receive  the  foil  tiousing  assistance  payment 
for  the  month  in  which  the  family  vacates 
and  then  in  the  amount  of  80  percoit  of  the 
contract  rent  far  a  vacancy  period  not 
exceeding  an  additional  month  or  the 
expiration  or  other  termination  of  tha  lease, 
whichever  comes  first. 

2  Rental  Voucher  Program.  If  the  voucher 
family  moves  from  the  unit,  the  owner  shall 
promptly  notify  the  PHA.  The  PHA  shall 
make  no  additional  housing  assistance 
payment  to  the  owner  for  any  month  after  the 
month  in  which  the  family  moves  out. 
Ho%vever,  the  owner  may  retain  the  housing 
assistance  payment  for  the  month  in  which 
die  family  moves. 

D  Recertification  for  families  with  either 
a  Section  8  Rental  Certificate  or  Rental 
Voucher. 

1  The  PHA,  not  the  FmHA  borrower, 
must  reexamine  the  income  and  family 
composition  of  all  Rental  Certificate  and 
Rental  Voudier  families  at  least  annually, 
and  adjust  the  bousing  assistance  payment 
made  on  behalf  of  the  family  to  reflect  any 
changes  in  the  family’s  monthly  adjusted 
income,  size,  or  composition.  Once  a  HAP 
contract  expires,  recertification  responsibility 
reverb  to  the  borrower  and  FmHA  forms  and 
income  verification  and  certification 
requiremenb  apply. 

2  All  changes  in  family  composition  must 
be  reported  to  the  PHA. 

3  A  family  may  request  a  redetermination 
of  the  housing  assistance  payment  at  any 
time,  based  on  a  change  in  the  family’s 
income,  adjusted  income,  size,  or 
composition. 

4  Whether  reportii^  of  increases  of 
family  income  b^ween  annual 
recertifications  b  required  b  determined  by 
the  PHA.  The  PHA  policy  must  be  stated  in 
its  administrative  plan. 

E  Rent  changes. 

1  When  project  rents  in  all  units  change. 
a  Rental  Certificate  n-ogmm.  Renb  for 
tenanU  receiving  rental  certificate  assistance 
under  HUD  Form  52535-A  (Section  8 
Existing  Housing  Assbtance  Payments 
Contract  for  SuMdized  Units)  may  change 
after  the  beginning  (deqr  1)  of  the  HAP 
contract  term  frir  the  initial  leasing  of  the  unit 
with  Section  8  assistance.  The  amount  of  the 
contract  rent  adjusb  automatically  when  the 
subsidized  rmt  is  chained.  However,  the 
adjustmenb  are  subject  to  rent 
reasonableness  limitations  which  are 
determined  by  the  PHA.  Adjustments  may 
not  result  in  material  differmoes  between  the 
rents  chaiged  for  assisted  and  comparable 
unassisted  unite  as^eteimined  by  the  PHA. 

b  Rental  Voucher  Program.  Rente  for 
tenanb  receiving  rental  voucher  assistance 
may  not  change  until  the  end  of  the  initial 
12  months  of  the  individual  lease,  even 
though  all  unit  rents  may  have  been  changed 
in  the  meantime.  The  Imae  may  provide  foat 
the  owner  may  inciBase  Ibe  tenant’s  rent  any 
time  AFTER  the  first  anniversary  of  the  lease, 
but  the  Ovmer  moat  give  the  tenant  and  the 
PHA  60  days  prior  written  notice  of  anjr 
increase  before  it  takes  place. 


2  When  tenant  household  income,  size, 
and  composition  change.  The  following 
items  apply  to  both  the  Section  6  Rent^ 
Certificate  and  Rental  Voucher  Program. 

a  The  PHA  must  examine  the  income  and 
family  composition  of  all  rental  certificate 
and  rental  voucher  families  at  least  annually 
and  adjust  the  housing  assistance  payment 
made  on  behalf  of  the  family  to  refiect  any 
changes  in  the  family’s  Income,  size,  or 
composition. 

b  All  changes  in  family  composition  must 
be  reported  to  the  PHA. 

c  A  family  may  request  a  redetermhiation 
of  the  housii^  assistance  payment  at  any 
time,  based  on  a  change  in  the  family’s 
income,  size,  or  composition. 

d  Whether  reporting  of  increases  of 
family  income  between  annual 
recertifications  is  required  is  determined  by 
the  PHA.  The  PHA  policy  must  be  stated  in 
its  administrative  plan. 

(1)  Should  household  income  INQIEASE 
to  where  HUD  assistance  becomes  zero,  the 
HAP  contract  between  borrower/owner  and 
the  PHA  remains  in  efiect  for  12  more 
months.  When  12  months  of  “zero" 
assistance  occurs,  the  HAP  contract 
automatically  terminates.  However,  if  during 
that  year  the  family's  income  decreases  to  tim 
level  where  subsi^  is  needed  again,  the  PHA 
will  resume  subsidy  payments  under  the 
HAP  contract  after  notification  by  tiie  family 
of  the  change. 

(2)  In  both  the  Rental  Certificate  and  Rental 
Voudier  programs,  the  tenant’s  lease  term 
runs  concurrently  with  the  Housing 
Assistance  Contract  until  the  tenant  or  owner 
terminates  the  lease  or  the  PHA  terminates 
the  contract.  In  a  situation  where  a  tenant’s 
income  increases  to  where  tiie  tenant  does 
not  receive  a  subsidy  for  12  months,  the 
owner  can  offer  the  tenant  a  new  lease  frir 
execution.  If  the  tenant  fails  to  execute  the 
new  tease  after  a  reasonable  time,  the  owner 
may  tenninate  the  tenant’s  Qccupmicy. 

F  Changes  in  household  sine  and 
composition. 

1.  An  increase  in  household  size  that 
results  in  the  occupied  unit  not  meeting  tiie 
PHA  occuqiancy  standards  or  housing  quality 
standards  (nan^y,  overcrowding)  requires 
the  PHA  to  issue  the  household  a  new  rental 
certificate  or  rental  voucher  fcH'  a  larger  unit. 
The  PHA  must  provide  assistance  to  the 
family  in  locating  another  unit.  The  PHA 
may  not  terminate  the  current  contract  unless 
the  family  has  rejected  with  good  cause  the 
offer  of  a  new  unit. 

2.  If  the  OWNER  fails  to  maintain  the 
dwelling  unit  at  acceptable  housing  quality 
standards,  the  PHA  may,  after  unsuccessful 
efforts  to  correct  the  problem,  terminate  or 
abate  the  housing  assistance  payments,  even 
though  the  household  continues  to  occupy 
the  unit. 

3.  A  decrease  in  household  size  will  not 
necessarily  require  the  household  to  move.  In 
the  Rental  Voucher  Program,  the  household 
may  rent  a  unit  witii  ^«ater  number  of 
bedrooms  than  indicated  on  the  housing 
voucher  and  still  receive  bousing  assistance. 
In  the  Rental  Certificate  Program,  the  fuaily 
may  continue  to  receive  assistance  in  the  unit 
if  the  gross  rent  (contract  rent  plus  utility 
allowance)  is  within  the  fair  market  rent  for 
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the  smaller  size  unit  appropriate  fcM-  the  size 
and  composition  of  the  family. 

G  Umilotion  of  owner's  participation  in 
the  two  programs.  HUD’s  regulations  provide 
that  assistance  under  SecUon  8  Certificates 
will  not  exceed  40  percent  of  the  total 
number  of  units  in  the  project;  however,  this 
limitation  may  be  exce^ed  on  a  case-by-case 
basis  for  the  purpose  of  relieving  hardship  of 
a  particular  bcmsehold  or  households  with 
the  approval  of  the  HUD  field  office.  There 
is  no  corresponding  limit  under  the  HUD 
Rental  Voucher  program.  The  HUD  limits 
shall  not  affect  the  number  of  rental 
assistance  units  the  project  receives  through 
FmHA. 

H  Special  problems.  Any  problems  on 
utilizing  either  the  HUD  Section  8  Certificate 
or  the  Rental  Voucher  program  for  existing 
RRH  projects  not  covered  by  this  exhibit 
should  be  referred  to  the  National  Office  by 
the  State  Director. 

Exhibit  J — Management  of  Congregate 
Housing  and  Group  Homes 

I  Purpose:  This  exhibit  prescribes 
additional  requirements  for  the  man^ement 
of  congregate  housing  and  group  homes.  It 
applies  in  addition  to  other  requirements  in 
this  subpart 

II  Objective:  The  objective  in  the 
management  of  congregate  and  group  home 
housing  is  to  provide  shelter  and 
predetermined  services  as  separate 
components,  based  on  a  market  study 
identification  of  need,  that  are  affordable  to 
the  housing's  tenant  base.  It  is  further  the 
objective  to  permit  resident  tenants  to  cover 
their  individual  medical  and  discretionary 
needs,  and/or  service  needs  cv  preferences 
not  provided  or  arranged  by  the  housing 
provider,  within  their  own  financial,  familial 
and  social  resources. 

III  Definitions: 

Congregate  housing.  Residential  housing 
for  persons  or  families  who  are  elderly,  or 
have  handicaps,  or  disabilities,  amsisting  of 
private  apartments  and  central  dining 
facilities  in  which  a  number  of 
preestablisted  services  are  provided  to 
tenants  (short  of  those  services  provided  by 
a  health  care  facility  that  provides  health 
related  care  and  services  recognized  by  the 
medicaid  program).  Tenants  requiring 
additional  services  not  {Hxjvided  by  the 
facility  will  acquire  them  or  provide  for  them 
within  their  own  financial,  familial,  or  social 
resources. 

Group  home.  Housing  that  is  occupied  by 
individuals  who  are  elderly  ta  have 
handicaps  or  disabilities,  sharing  living  space 
within  a  rental  tinit  in  which  a  group  home 
resident  assistant  may  be  requii^. 

Service  agreement.  A  written  agreement 
between  the  borrower  and  the  congregate  or 
group  home  service  provider  detailing  the 
specific  service  to  be  provided,  the  cost  of  the 
service,  and  the  length  of  time  the  service 
will  be  provided. 

Service  contract.  A  written  contract 
between  the  borrower  and  the  tenant  lusting 
the  package  of  services  selected  by  the  tenant 
that  will  to  provided  or  arranged  by  the 
borrower,  tlm  fee  or  fees  to  be  charged,  and 
applicable  conditions  and  agreements 
pertaining  thereto. 


Service  plan.  A  written  plan  describing 
how  services  will  be  provided  to  congregate 
housing  or  group  home  projects.  At  a 
minimum,  the  plan  must  specify  the  services 
to  be  provided,  the  hequency  of  the  services, 
who  will  provide  the  services,  how  tenants 
will  be  advised  of  the  availability  of  services, 
and  the  staff  needed  to  provide  the  services. 

Tenant  base.  The  demographic  and 
economic  profile  of  eligible  people  in  a 
housing  market  area  who  would  benefit, 
whether  by  need  or  preference,  from  the 
housing  and  supportive  services  provided  by 
a  congregate  housing  or  group  home  fecility 
locat^  in  the  market  area. 

rv  Rent  Subsidy  Opportunities: 

Congregate  housing  and  group  homes  are 
subject  to  the  provisions  of  paragraph  IV  of 
Exhibit  B  of  this  subpart.  Subsidy  discussed 
in  that  paragraph  cannot  be  used  to  pay  for 
services  in  congregate  housing  or  group 
homes. 

V  Management  Operations:  Borrowers 
must  comply  with  paragraph  V  of  Exhibit  B 
of  this  sul^art  in  managing  congregate 
housing  and  group  homes.  In  addition, 
borrowers  must  submit  a  service  plan  that 
explains  how  services  will  be  provided. 

A  Borrower’s  experience.  Borrowers  and 
management  agents  must  outline  their 
experience  and  plans  for  providing 
congregate  and  group  home  services  when 
completing  the  management  outline  in  either 
Exhibit  B-4  or  B-5  of  this  subpart.  Borrowers 
who  are  not  experienced  with  congregate 
housing/grcup  homes  must  obtain  assistance 
from  organizations  or  individuals 
experienced  with  congregate  issues  in 
developing  management  and  servicing  plans. 
The  service  provider’s  experience  and  ability 
to  furnish  the  services  must  be  documented. 

B  Management  plan.  In  addition  to  the 
general  requirements  for  a  management  plan 
described  at  paragraph  V  A  of  Exhibit  B  of 
this  subpart,  the  management  plan  should 
describe  the  plan  for  management  of  features 
unique  and  essential  to  congregate/group 
home  housing.  This  portion  of  an  overall 
management  plan  may  either  be  incorporated 
within  the  framework  of  the  management 
plan  or  as  an  addendum  to  the  plan.  The 
following  areas  should  be  described: 

1  Tenant  mix.  For  congregate  housing, 
describe  the  mix  of  tenants  who  will  have  a 
greater  number  o(  services  and  tenants  who 
will  have  a  lesser  number  of  services  that  the 
project  is  designed  to  accommodate.  For 
group  home  housing,  describe  the  “group{s)" 
of  tenants  the  group  home  is  intending  to 
serve  such  as  elderly  tenants, 
developmentally  disabled,  or  mentally 
impaired  persons. 

2  Marketing  p/on.  Describe  the  strategies, 
ways  and  means  that  marketing  and 
advertising  will  be  focused  to  attract  and 
retain  tenants  from  the  market  area  (tenant 
base)  that  would  benefit  by  the  congregate/ 
group  home  housing  project. 

3  Service  package.  Describe  the  basic  and 
any  alternative  “package”  of  service(s),  or 
combination  of  service  packages,  that  a 
tenant  may  acquire  at  the  project.  Describe 
any  deviations  to  a  service  package  that  can 
be  accommodated  on  an  individual  tenant 
basis  by  the  project  in  a  reasonable  and 
practical  manner. 


4  Referral  service.  Describe  the  plan  for 
identifying  other  services  available  to  tenants 
and  for  establishing  liaison  between  the 
project  and  the  other  services.  Describe  the 
plan  to  make  the  information  of  such  services 
available  and  known  to  tenants.  Describe 
what  arrangements  the  project  can  provide  as 
part  of  a  service  package  to  help  tenants  use 
referral  services. 

5  Tenant  consultation.  Describe  how  the 
project  management  staff  will  use  tenant 
consultation  to  assist  tenants  with 
information,  modification  of  service  padmge, 
referral  to  medical,  clinical,  femily  or  other 
services,  and  identifying  what,  if  any. 
reasonable  accommodations  or  assistance  are 
needed  and  whether  they  are  feasible  and 
practical  to  provide. 

6  Emergency  evacuation  plan.  Describe 
what  the  project  will  do  to  inform  and  train 
tenants  on  safe  evacuation  of  an  apartment 
and  building.  Describe  which  community/ 
public  services  will  be  informed  about  a^ 
incorporated  into  the  project  evacuation 
plan. 

C  Service  plan.  Congregate  housing/group 
home  borrowers  must  submit  a  service  plan 
as  defined  in  paragraph  III  of  this  exhibit.  See 
Exhibit  E  of  subpart  E  of  part  1944  of  this 
chapter  for  guidance  on  the  issues  that 
should  be  included  in  the  plan.  The  service 
plan  will  be  an  addendum  to  the 
management  plan  when  appropriate,  or 
subject  to  the  signature  and  authorization 
requirements  of  the  management  plan  when 
the  service  provider  is  not  the  borrower  or 
management  agent. 

D  Service  agreements.  Borrowers  must 
submit  a  service  agreement  for  eech  service 
they  do  not  provi^  directly.  The  agreement 
must  stipulate  the  specific  service  to  be 
provided,  the  cost  of  the  service  and  the 
length  of  time  the  service  will  be  provided. 
The  service  agreement  will  be  an  addendum 
to  the  management  agreement  when 
appropriate,  or  subject  to  the  signature  and 
authorization  requirements  of  the 
management  agreement  when  the  service 
provider  is  not  the  borrower  or  management 
agent. 

Initial  service  agreements  must  be  effective 
for  at  least  1  year  after  the  project  becomes 
operational.  Subsequent  agreements  must  be 
effective  for  at  least  1  year. 

E  Service  contract.  Borrowers  must 
submit  a  sample  of  the  service  contract  for 
Agency  review  for  compliance  with  Fair 
Housing  Act  requirements/restrictions  and 
Agency  requirements  in  or  referenced  by  this 
subpart.  The  service  contract  may  not  be  a 
requirement  for  occupancy  in  the  congregate 
housing  project  and  it  must  be  made  separate 
and  apart  from  the  occupancy  lease 
agreement. 

VI  Renting  Procedure:  In  addition  to 
meeting  the  conditions  of  paragraph  VI  of 
Exhibit  B  of  this  subpart,  terrowers  must 
meet  the  following  conditions. 

A  Eligible  tenants.  Tenants  must  meet  the 
general  provisions  of  paragraph  VI  D  of 
Exhibit  B  of  this  subpart  and  be  eligible  to 
occupy  congregate  or  group  home  housing  as 
defined  in  paragraph  III  of  this  exhibit. 
Borrowers  must  be  careful  to  follow  the 
condition  described  in  paragraph  VI  D  1  i  of 
Exhibit  B  of  this  subpart  when  inquiring 
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about  the  applicant's  or  tenant's  request  for 
congregate/group  home  housing  and  the 
service  it  provides. 

B  Tenant  selection.  Borrowers  must  meet 
the  provisions  of  paragraph  VI H  of  Exhibit 
B  of  this  subpart.  Borrowers  should  be 
further  guided  by  the  following  in  selecting 
tenants  for  congregate  housing  and  group 
homes: 

1  Congregate  housing. 

a  Tenant  mix.  It  is  the  primary  intent  of 
a  congregate  housing  project  to  provide  or 
arrange  for  service  packages  made  up  of 
various  component  services  to  serve  the 
needs  of  tenants  needing  such  services.  If  it 
is  not  feasible  to  provide  service  packages  to 
all  tenants,  the  borrower  may  serve  tenants 
needing  services  and  tenants  not  needing 
services.  The  number  of  tenants  that  can  be 
served  with  service  package(s)  will  be 
described  in  the  project  management  plan. 
Project  management  should  be  consulted 
when  establishing  the  tenant  mix.  The  plan 
should  establish  a  percentage  of  tenants  who 
will  use  a  service  package  with  a  greater 
number  of  component  services  as 
differentiated  from  tenants  whose  service 
package  will  contain  fewer  services.  As 
existing  tenants  age  and  new  tenants  move 
in,  the  percentage  may  fluctuate.  Farmers 
Home  Association  must  concur  with  the 
proposed  plan. 

b  Selecting  services  needed  or  wanted  by 
tenants  in  congregate  housing. 

(1)  It  is  the  borrower’s  responsibility  to 
inform  applicants  or  tenants  about  the 
supportive  services  provided  at  or  by  the 
congregate  project.  Such  services  or  service 
pacluges  need  to  be  identified  on  the 
project's  application  form  as  part  of  an 
application  package. 

(2)  It  is  the  applicant's  or  tenant's 
responsibility  to  identify  and  request  the 
services  or  service  package  provided  by  the 
project  which  that  person  desires  or  needs. 

(3)  The  borrower  may  have  the  applicant/ 
tenant  provide  only  such  essential 
information  about  the  person's  desire  for 
provided  service(s)  to  determine  whether  the 
project  provides  the  services  desired  by  the 
applicant/tenant  and/or  to  determine  how  to 
best  serve  the  applicant's/tenant's  request  for 
services  with  reasonable  acconunodation, 
referral  services,  etc.  The  essential 
information  may  include  an  explanation  by 
the  applicant/tenant.  In  the  case  of  a  group 
home,  it  may  also  include  an  assessment  by 
a  professional  medical  examiner  or 
practitioner,  social  service  caseworker, 
representative  of  an  advocacy  group,  member 
of  the  clergy,  etc.  that  the  tenant/applicant 
provides  to  support  the  application  for 
housing  and  services. 

c  Waiting  lists.  To  sustain  the  number  of 
tenants  requesting  services,  management  may 
maintain  waiting  lists  for  tenants  requesting 
large  component  service  packages,  small 
component  service  packages,  and  those 
wanting  a  service  package  at  a  later  time. 
Management  may  choose  tenants  from  the 
lists  in  such  manner  to  maintain  the 
feasibility  in  providing  services,  however, 
priority  in  tenant  selection  should  go  to  an 
applicant  requesting  a  service  pacluge  over 
one  requesting  a  service  package  at  some 
later  date.  The  other  provisions  contained  in 


paragraph  VI H  of  Exhibit  B  of  this  subpart 
concerning  waitiirg  lists  are  applicable. 

2  Group  home.  A  group  home  may  limit 
occupancy  to  a  specific  group  of  tenants.  For 
example,  a  group  home  may  limit  occupancy 
to  eligible  elderly  tenants,  developmentally 
disabled  people,  or  mentally  impaired 
tenants.  'This  limitation  will  be  outlined  in 
the  borrower's  management  plan.  The 
following  will  apply  to  group  homes. 

a  Applicants  for  group  home  housing 
must  demonstrate  their  need  for  such 
housing. 

b  Tenants  of  group  homes  cannot  be 
required  to  be  a  part  of  an  ongoing  training 
or  rehabilitation  program  sponsored  by  the 
applicant  or  other  organization. 

c  Tenants  should  be  selected  from  the 
local  area  before  considering  other  areas. 

C  Determining  per  unit  rental  rates  for 
group  living  arrangements.  A  "unit”  in  a 
group  home  consists  of  the  space  occupied 
by  a  specific  tenant  household.  It  may  be  a 
traditional  apartment  unit,  a  bedroom,  or  a 
portion  of  a  bedroom.  Rents  are  determined 
as  follows: 

1  When  all  units  are  of  equal  size,  divide 
operational  costs  equally. 

2  When  all  units  are  not  of  equal  size, 
determine  the  size  of  each  unit  and  divide 
operational  costs  accordingly. 

a  The  size  of  traditional  units  is  their 
square  footage. 

b  The  size  of  nontraditional  units  is  the 
bedroom  or  portion  of  bedroom  occupied  by 
the  household  and  portion  of  the  common 
area  to  be  used  by  all  potential  units  in 
nontraditional  units. 

3  A  unit  occupied  by  a  resident  assistant 
is  not  considered  a  revenue  producing  unit 
and  would  be  excluded  from  the  rent 
determination. 

VII  Verification  and  Certification  of 
Tenant  Income,  and/or  Employment  and 
Review  of  Support  Services;  The  provisions 
of  paragraph  VII  of  Exhibit  B  of  this  subpart 
apply.  In  addition  to  recertifying  income, 
management  should  consult  with  each  tenant 
to  explain  the  available  support  services  and 
determine  if  the  tenant  desires  any  available 
services  not  presently  used  and/or  if  any 
other  practical  and  feasible  accommodations 
can  be  provided  to  the  tenant. 

VIII  Lease  Agreements:  In  addition  to  the 
conditions  contained  in  paragraph  VIII  of 
Exhibit  B  of  this  subpart,  the  following 
should  be  addressed: 

A  Tenants  who  request  services  in 
congregate  housing.  If  a  tenant  requests 
services,  the  lease  must  contain  the  following 
clauses: 

1  "1  understand  that  use  of  the  service 
package  I  have  selected  is  not  mandatory, 
and  if  1  later  choose  to  modify  or  not  renew 
my  service  contract,  such  action  on  my  part 
will  not  cause  default  under  the  terms  of  this 
lease  agreement.  I  further  understand  and 
agree  that  I  may  not  use  any  aspect  of 
dissatisfaction  with  my  service  contract  as 
grounds  to  withhold  rents  due  under  the 
terms  of  this  lease  agreement.” 

2  "The  lessor  warrants  that  the  following 

basic  services  will  be  made  available  to  all 
tenants  for  a  fee  separate  and  apart  frtim  any 
rent  described  in  the  terms  of  this  lease.  The 
basic  services  are: _ . 


If  these  ser\’ices  cannot  later  be 
provided,  such  failure  or  inability  to 
provide  the  services  will  not  constitute 
a  breach  of  this  lease  agreement  and  the 
lessor  will  hold  the  tenant  harmless 
should  the  tenant  elect  to  terminate  this 
lease  on  the  grounds  that  provision  of 
these  services  was  cause  for  the  tenant 
to  apply  for  and  accept  occupancy  in 
this  congregate  housing  project.” 

B  Services  provided  to  people  other  than 
tenants  of  FmHA  financed  congregate 
housing.  If  the  meal  focility  serves  people 
other  than  the  tenants  of  the  project,  the 
borrower  must  obtain  a  lease  frnm  the  service 
provider  and  require  payment  sufficient  to 
cover  the  annual  operating  expenses,  debt 
services  and  reserve  account  attributable  to 
the  portion  of  increased  space  that  is  in 
excess  of  the  needs  of  the  tenants  in  the 
project.  Tenants  of  the  congregate  housing 
must  have  priority  in  receiving  the  services. 
When  the  facilities  are  provided  with  loan 
funds,  the  following  conditions  must  be  met: 

1  The  services  to  be  provided  and  the  fees 
to  be  charged  (if  any)  must  be  folly 
documented  in  the  service  plan,  if  provided 
by  the  applicant,  or  in  the  service  plan  and 
lease  agreement  if  the  services  will  be 
provided  by  others. 

2  Any  lease  agreement  must  be  approved 
by  the  State  Director  or  the  loan  approving 
official  and  contain  the  following  statement: 
"This  agreement  will  not  be  effective  until 
approved  by  the  State  Director  of  the  Farmers 
Home  Administration,  U.S.  Department  of 
Agriculture,  or  the  State  Director's  delegated 
representative.” 

IX  Rent  Collection:  The  provisions  of 
paragraph  IX  of  Exhibit  B  of  this  subpart  will 
apply  for  services  as  well  as  rent.  Tenants 
must  pay  charges  for  the  services  as 
documented  in  their  lease.  The  payment  for 
rent  or  services  may  be  made  separately  or 
combined;  however,  payments  for  rent  and 
services  must  be  accounted  for  separately. 

X  Borrower  Project  Budgets:  Borrowers 
must  separate  the  revenue  and  expenses  of 
project  operations  from  the  service 
component.  Form  FmHA  1930-7,  "Multiple 
Family  Housing  Project  Budget,”  must  reflect 
project  operations  only.  Also,  if  project 
employees  provide  any  part  of  the  services, 
the  project  operation  budget  and  the  services 
budget  must  reflect  the  proration  of  employee 
comipensation  between  the  respective 
budgets  as  further  described  in  Exhibit  E  of 
subpart  E  of  part  1944  of  this  chapter. 

XI  Accounting  and  Reporting 
Requirements  and  Financial  Management 
Analysis:  Borrowers  must  maintain  separate 
financial  records  for  the  operation  and 
maintenance  of  the  project  and  the  service 
component.  Funds  allocated  to  the  operation 
and  maintenance  of  the  project  may  not  be 
used  to  supplement  the  cost  of  services,  nor 
may  service  component  funds  be  used  to 
supplement  the  project  operation  and 
maintenance.  Detailed  frnancial  reports  on 
the  service  component  will  not  be  required 
unless  specifically  requested  by  FmHA,  and 
then  only  to  the  extent  necessary  for  FmHA 
and  the  borrower  to  discuss  the  affordability 
(and  competitiveness)  of  the  service 
component  by  the  tenant  base  in  keeping 
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with  tha  objective  stated  in  paragraph  II  of 
this  exhibit.  The  project  audit,  or  verification 
of  accounts  on  Form  FmHA  1930-8, 

"Multiple  Family  Housing  Balance  Sheet," 
together  with  an  accompanying  Form  1930- 
7  showing  actuals,  must  allocate  revenue  and 
expense  between  project  operations  and  the 
service  oomponeatt 

XII  Termiaatioa  of  Tenancy  and  Eviction. 
In  keeping  with  the  spirit  and  provisions  of 
the  Fair  Housing  Amendments  Act  of  1988, 
a  tenant  living  in  congregate  or  group  home 
housing  project  may  remain  as  long  as  they 
are  eligible  to  occupy  and  the  tenant 
expresses  or  otherwise  maintains  they  can 
care  for  themself  with  or  without  services 
provided  by  the  project,  or  by  familial  or 
social  services  from  otUside  the  project. 
Tenants  are  otherwise  bound  by  the  terms  of 
their  lease  and  their  occupancy  may  be 
terminated  only  according  to  the  provisions 
contained  in  paragraph  XIV  of  Exhibit  B  of 
this  subpart 

PART  1944— HOUSING 

3.  The  authority  citation  for  part  1944 
continues  to  read  as  follows: 

Authority:  42  U.S.C  1480;  5  U.S.C  301;  7 
CFR  2.23  and  2.7a 

Subpart  0 — Farm  Labor  Housing  Loan 
and  Grant  Policies,  Procedures,  and 
Authorizations 

§1944.153  [Amended] 

4.  Section  1944.153  is  amended  in  the 
definition  of  "Familial  status”  by 
adding  the  words  "Exhibit  B  of’  after 
the  word  "or”;  in  the  definition  of 
"Farm  owner”  by  removing  the 
quotation  maiiu  around  the  word 
“owners”  and  by  revising  the  words 
“these  two  terms  are”  to  read  "this  term 
is”;  in  the  definition  of  "Handicap”  by 
revising  the  term  “Handicap”  to  read 
“Individual  with  handicap,”  by  adding 
the  words  "Exhibit  B  of'  after  the  word 
“See,”  and  by  inserting  this  definition 
in  alphabetical  order;  and  in  paragraph 
(3)(i)  of  the  definition  of  “Substantial 
portion  of  income”  by  removing  the 
words  “and  exempted  income”  and  the 
words  “A,  B,  and  C”  by  revising  the 
word  "are”  to  read  “is,”  and  by  adding 
the  words  "under  the  terms  annual 
income  (describing  inclusive  and 
exempted  income],  adjusted  annual 
income,  and  adjusted  monthly  income” 
after  the  word  "defined”. 

5.  Section  1944.169  is  amended  by 
revising  the  heading  of  paragraph  (i)  and 
by  revising  paragraph  (i)  (2)  to  read  as 
follows: 

§  1944.169  Technical,  legal,  and  other 
eervicee. 

***** 

(i)  Surety  bonding  and  fidelity 
coverage. 

«  «  *  *  * 


(2)  If  the  applicant  is  an  organization, 
it  will  provide  fidelity  coverage  for  any 
perstmnel  entrusted  with  the  receipt, 
custody,  and  di^ursement  of  any 
project  monies,  securities,  or  readily 
saleable  personal  property  other  than 
money  or  securities.  Fidelity  coverage 
will  be  in  force  as  sotm  as  there  are 
assets  in'the  organization  in  accordance 
with  the  provisions  described  at 
paragraph  XV  A  of  Exhibit  B  of  subpart 
C  of  part  1930  of  this  chapter. 
***** 

6.  Section  1944.170  is  amended  by 
adding  introductory  text  to  read  as 
follows; 

§  1 944.1 70  Processing  preapplications. 

When  an  applicant  indicates  an  intent 
in  filing  a  preapplication,  the  District 
Director  should  sdiedule  a 
preapplication  conference  to  review 
program  objectives  and  to  provide 
copies  of  appropriate  exhibits  and 
forms,  including  those  listed  at 
§  1930.141  of  subpart  C  of  part  1930  of 
this  chapter;  furnish  guidance  necessary 
for  orderly  application  processing;  and 
initiate  a  processing  checklist  for  use  in 
establishing  a  schedule  for  completion 
of  docket  items. 


Exhibit  B  of  Subpart  D  of  Part  1944 — 
[Amended] 

7.  Exhibit  B  of  subpart  D  of  part  1944 
is  amended  by  revising  in  paragraph  13 
the  words  “Exhibit  F  of  subpart  C  of 
part  1930  of  this  chapter.  (FmHA 
Instruction  1930-C.  Exhibit  C)”  to  read 
“Exhibit  C  of  subpart  C  of  part  1930  of 
this  chapter”  and  by  revising  in 
paragraph  14  the  words  “Non- 
Discrimination  ^reement”  to  read 
“Assurance  Agreement." 

Subpart  E — Rural  Rental  mid  Rural 
Cooperative  Housing  Loan  Policies, 
Procedures,  and  Authorizations 

8.  Section  1944.205  is  amended  by 
revising  in  the  first  sentence  of  the 
definition  for  “Eligible  tenants  or 
cooperative  members”  the  words 
“Elderly,  handicapped,  or  disabled 
persons”  to  read  “Persons  who  are 
elderly,  or  have  handicaps  or 
disabilities”;  by  revising  in  the  first 
sentence  of  the  definition  for  “Initial 
operating  capital”  the  word  “bond”  to 
read  “coverage”;  by  revising  in 
paragraph  (4)  of  the  definition  for 
“Private  nonprofit  corporation”  the 
word  "municipal”  to  read  “public”;  by 
removing  the  definitions  for  “Disabled” 
and  “Handicap";  by  adding 
alphabetically  the  definitions  for 
“Individual  with  disability”, 
“Individual  with  handicap”  and  “Loans 


to  build  or  acquire  new  units”;  and  by 
revising  the  definitions  for  “Congr^ate 
housing”,  “Ccmsumer  cooperative”, 
“Elderly  (Senior  Citizen)”,  “Elderly 
family”,  “Group  home”,  “Limited 
equity”.  “Resident  assistant”.  “Service 
agreement”  and  "Service  plan”  to  read 
as  follows: 

§1944.205  Definitions. 
***** 

Congregate  housing.  Residential 
housing,  for  persons  or  families  who  are 
elderly,  have  handicaps  or  disabilities, 
consisting  of  private  apartments  and 
central  dining  facilities  in  which  a 
number  of  specific  pre-established 
services  are  provided  to  tenants  (short  of 
those  services  provided  by  a  health  care 
facility  that  provides  health  related  care 
and  services  recognized  by  the  medicaid 
program).  Tenants  requiring  additional 
services  not  provided  by  the  facility  will 
acquire  them  or  provide  for  them  with 
their  own  financial,  familial  or  social 
resources. 

Consumer  cooperative.  A  corporation 
which: 

(1)  Is  organized  under  the  cooperative 
laws  of  a  State  or  Federally  recxignized 
Indian  tribe; 

(2)  Will  own  and  operate  the  housing 
on  a  cooperative  basis  solely  for  the 
benefit  of  the  members; 

(3)  Will  operate  at  cost  and,  for  this 
purpose,  any  patronage  refunds 
accruing  to  members  as  defined  in 

§  1944.205  of  this  subpart  will  not  be 
considered  gains  or  profits;  and 

(4)  Will  restrict  membership  in  the 
housing  to  eligible  persons  and,  to  any 
extent  the  cooperative  and  FmHA 
permit,  to  others  in  special 
circumstances. 

***** 

Elderly  (Senior  Citizen).  A  person 
who  is  a  least  62  years  old.  The  term 
elderly  (senior  citizen)  also  means 
individuals  with  handicaps  or 
disabilities  as  separately  defined  in  this 
section,  regardless  of  age. 

Elderly  family.  A  household  where 
the  tenant,  cotenant,  member  or 
comember  (individual)  is  a  least  62 
years  old,  disabled,  or  handicapped  as 
defined  separately  in  this  section.  An 
elderly  family  may  include  a  person(s) 
younger  than  62  years  of  age  who  is 
essential  to  the  care  and  well-being  of 
the  person  who  is  elderly,  disabled, 
and/or  handicapped.  (To  receive  an 
elderly  family  deduction,  the  person 
who  is  elderly,  or  has  disabilities  or 
handicaps  must  be  the  tenant,  cotenant, 
member  or  comember.) 
***** 

Group  home.  Housing  that  is 
occupied  by  tenants  who  are  elderly,  or 
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have  handicaps,  or  disabilities  sharing 
living  space  within  a  rental  unit  in 
which  a  group  home  resident  assistant 
may  be  required. 

***** 

Individual  with  disability.  A  person  is 
considered  disabled  if  the  person  meets 
the  criteria  of  either  of  the  following: 

(1)  The  person  has  an  inability  to 
engage  in  any  substantial  gainful 
activity,  but  with  use  of  auxiliary  aids 
apparatus  can  otherwise  participate  in 
gainful  activity,  by  reason  of  any 
medically  determinable  physical  or 
mental  impairment  where  the  disability: 

(1)  Has  lasted  or  can  be  expected  to 
last  for  a  continuous  period  of  not  less 
than  12  months,  or  which  can  be 
expected  to  result  in  death,  and 

(ii)  Substantially  impedes  the  ability 
to  live  independently,  and 

(iii)  Is  of  such  a  nature  that  such 
ability  could  be  improved  by  more 
suitable  housing  conditions,  or  ^ 

(iv)  In  the  case  of  a  sight  impaired 
person  who  is  at  least  55  years  old 
(within  the  meaning  of  sight  impairment 
as  determined  in  section  223  of  The 
Social  Security  Act),  is  unable,  because 
of  the  sight  impairment,  to  engage  in 
substantial  gainful  activity  in  which  he/ 
she  has  previously  engaged  with  some 
regularity  over  a  substantial  period  of 
time. 

(v)  Receipt  of  veteran’s  benefits  or 
Social  Security  Disability  Payments  for 
disability,  whether  service  oriented  or 
otherwise,  does  not  automatically 
establish  Usability. 

(2)  The  person  has  a  developmental 
disability;  a  severe,  chronic  disability 
which: 

(i)  Is  attributable  to  a  mental  or 
physical  impairment  or  combination  of 
mental  and  physical  impairment;  and 

(ii)  Was  manifested  before  age  22;  and 

(iii)  Is  likely  to  continue  indefinitely; 
and 

(iv)  Results  in  substantial  functional 
limitations  in  three  or  more  of  the 
following  areas  of  major  life  activity: 

(A)  Self-care; 

(B)  Receptive  and  expressive 
language; 

(C)  Learning; 

(D)  Mobility; 

(E)  Self-direction; 

(F)  Capacity  for  independent  living; 
and 

(G)  Economic  self-sufficiency. 

(v)  Reflects  the  person’s  need  for  a 
combination  and  sequence  of  special, 
interdisciplinary,  or  generic  care  or 
treatment,  or  for  other  services  which 
are  of  lifelong  or  extended  duration  and 
are  individually  planned  and 
coordinated. 

Individual  with  handicap.  (1)  A 
person  with  a  physical  or  mental 
impairment  that: 


(1)  Is  expected  to  be  of  long-continued 
and  indefinite  duration:  and 

(ii)  Substantially  impedes  the  person 
or  is  of  such  a  nature  that  the  person’s 
ability  to  live  independently  could  be 
improved  by  more  suitable  housing 
conditions. 

(2)  The  term  handicap  further  means, 
with  respect  to  a  person,  a  physical  or 
mental  impairment  which  substantially 
limits  one  or  more  major  life  activities; 

a  record  of  such  an  impairment;  or  being 
regarded  as  having  su(±  an  impairment. 
This  term  does  not  include  current 
illegal  use  of  or  addiction  to  a  controlled 
substance.  As  used  in  this  definition: 

(i)  Physical  or  mental  impairment 
includes: 

(A)  Any  physiological  disorder  or 
condition,  cosmetic  disfigurement,  or 
anatomical  loss  affecting  one  or  more  of 
the  following  body  systems; 
neurological;  musculoskeletal;  special 
senses  organs;  respiratory,  including 
speech  organs;  cardiovascular; 
reproductive;  digestive;  genito-urinary; 
hemic  and  lymphatics;  skin;  and 
endocrine;  or 

(B)  Any  mental  or  psychological 
disorder,  such  as  mental  retardation, 
organic  brain  syndrome,  emotional  or 
mental  illness,  and  special  learning 
disabilities.  The  term  “physical  or 
mental  impairment’’  includes,  but  is  not 
limited  to,  such  diseases  and  conditions 
as  orthopedic,  visual,  speech  and 
hearing  impairments,  cerebral  palsy, 
autism,  epilepsy,  muscular  dystrophy, 
multiple  sclerosis,  cancer,  heart  disease, 
diabetes,  human  immunodeficiency 
virus  (HIV)  infection,  acquired 
immunodeficiency  syndrome  (AIDS), 
mental  retardation,  emotional  illness, 
drug  addiction  (other  than  addiction 
caused  by  current,  illegal  use  of  a 
controlled  substance)  and  alcoholism. 

(ii)  Major  life  activities  means 
functions  such  as  caring  for  one’s  self, 
performing  manual  tasl^,  walking, 
seeing,  hearing,  speaking,  breathing, 
learning  and  working. 

(iii)  Has  a  record  of  such  an 
impairment  means  has  a  history  of,  or 
has  been  misclassified  as  having  a 
mental  or  physical  impairment  that 
substantially  limits  one  or  more  of  major 
life  activities. 

(iv)  Is  regarded  as  having  an 
impairment  means: 

(A)  Has  a  physical  or  mental 
impairment  that  does  not  substantially 
limit  one  or  more  major  life  activities 
but  that  is  treated  by  another  person  as 
constituting  such  a  limitation; 

(B)  Has  a  physical  or  mental 
impairment  that  substantially  limits  one 
or  more  major  life  activities  only  as  a 
result  of  the  attitudes  of  others  toward 
such  impairment;  or 


(C)  Has  one  of  the  impairments 
defined  in  paragraphs  (2)(i)(A)  and 
(2)(i)(B)  of  this  definition  but  is  treated 
by  ano^er  person  as  having  such  an 
impairment. 

***** 

Limited  equity.  The  amount  of  funds 
which  have  accumulated  in  the 
cooperative  member’s  patronage  capital 
account  (defined  in  §  1944.205)  and  as 
described  in  Exhibit  H  of  this  subpart. 
***** 

Loans  to  build  or  acquire  new  units. 
Any  initial  or  subsequent  loan  made  on 
or  after  December  15, 1989,  to  build  or 
acquire  new  RRH  vmits.  Loans  under 
this  category  may  not  be  prepaid  for  the 
term  of  the  mortgage. 
***** 

Resident  assistant.  A  person(s) 
residing  in  a  tenant’s  housing  unit  who 
is  essential  to  the  well-being  and  care  of 
person  (s)  who  are  elderly,  or  have 
handicaps  or  disabilities  residing  in  the 
unit  but  is  not  obligated  for  the  person’s 
financial  support  and  would  not  be 
living  in  the  vmit  except  to  provide  the 
needed  support  services.  While  the 
resident  assistant  may  be  a  family 
member,  the  resident  assistant  may  not 
be  a  dependent  for  tax  purposes  and  is  . 
not  subject  to  the  eligibility 
requirements  of  a  tenant  or  member.  A 
resident  assistant  is  not  a  chore  service 
worker.  A  resident  fissistant  may 
function  in  any  type  of  housing  affected 
by  this  subpart. 

Service  agreement.  A  written 
agreement  between  the  borrower  and 
service  provider  detailing  the  specific 
service  to  be  provided,  the  cost  of  the 
service  and  length  of  time  the  service 
will  be  provided. 

Service  plan.  A  written  plan 
describing  how  services  will  be 
provided  to  a  FmHA  financed  project. 

At  a  minimum,  the  plan  must  specify 
the  services  to  be  provided,  the 
frequency  of  the  services,  who  will 
provide  the  services,  how  tenants  will 
be  advised  of  the  availability  of  services, 
and  the  staft  needed  to  provide  the 
services. 

***** 

9.  Section  1944.211  (a)(6)(iv)  is 
revised  to  read  as  follows: 

§  1 944.21 1  Eligibility  requirements. 

(а)  *  *  * 

(б) *  *  * 

(iv)  If  the  borrower  provided  the 
initial  2  percent  operating  capital  from 
its  own  funds,  the  State  Director  may,  in 
accordance  with  subpart  C  of  part  1930 
of  this  chapter,  authorize  the  borrower 
to  make  a  one-time  withdrawal  firom 
project  funds.  The  borrower  must 
request  in  writing  the  withdrawal  after 
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2  years,  but  before  5  full  (12-month) 
borrower  fiscal  years  of  operation. 

***** 

S  1944.215  [Amended] 

10.  Section  1944.215  is  amended  by  ' 
adding  in  paragraph  (b)(5)  the  words 
“measures  and  practices”  at  the  end  of 
the  first  sentence;  by  revising  in 
paragraph  (b)(6)  in  the  first  sentence  the 
words  “handicapped  tenants”  to  read 
“tenants  with  handicaps,”  in  the  second 
sentence  the  words  “physically 
handicapped  persons”  to  read  “persons 
with  physical  handicaps,”  and  in  the 
third  sentence  the  words  “handicapped 
people”  to  read  “people  with 
handicaps";  by  revising  in  paragraph 

(b) (7)  the  wor^  “Amendments  Act  of 
1988”  to  read  “Act”;  and  by  adding  in 
paragraph  (c)(5)(ii)  the  words  “Multiple 
Family  Housing”  before  the  word 
“Interest.” 

11.  Section  1944.222  is  amended  by 
revising  the  heading  of  paragraph  (k) 
and  by  revising  paragraph  (k)(2)  to  read 
as  follows; 

§  1944J222  Technical,  legal,  and  other 
aervicea. 

***** 

(k)  Surety  bonding  and  fidelity 
coverage. 

***** 

(2)  If  the  applicant  is  an  organization, 
it  will  see  that  fidelity  coverage  is  in 
place  on  any  personnel  entrusted  with 
the  receipt,  custody  and  disbursement 
of  any  project  monies,  securities,  or 
readily  salable  property  other  than 
money  or  securities.  Fidelity  coverage 
will  be  in  force  as  soon  as  there  are 
assets  in  the  organization  in  accordance 
with  the  provisions  described  at 
paragraph  XV  A  of  Exhibit  B  of  subpart 
C  of  part  1930  of  this  chapter. 
***** 

12.  Section  1944.224  is  amended  as 
follows: 

a.  By  revising  in  the  first  sentence  of 
paragraph  (a)(5)(iii)  the  word  “require” 
to  read  “request”; 

b.  By  revising  in  the  first  sentence  of 
paragraph  (a)(5)(iv)  the  words  “need 
them  to  remain  independent”  to  read 
“request  them”; 

c.  By  revising  in  the  last  sentence  of 
paragraph  (a)(7)  the  word  “IV”  to  read 
“V  D";  by  revising  in  the  last  sentence 
of  paragraph  (a)(8)  the  words  “VII C”  to 
read  “VIII B”;  by  revising  in  paragraph 

(c) (5)  the  word  “§  1944.224(a)(6)”  to 
read  “paragraph  (a)(6)”;  and 

d.  By  revising  the  third  and  eighth 
sentences  of  the  introductory  text  of  this 
section,  the  first  sentence  of  the 
introductoiy  text  of  paragraph  (a), 
paragraph  (a)(1),  the  fourth  sentence  of 


the  introductory  text  of  paragraph  (a)(2), 
the  first  sentence  of  paragraph  (a)(2)(i), 
the  first  sentence  of  paragraph  (a)(2)(iii), 
paragraph  (a)(2)(vi),  the  first,  second, 
third  and  fourth  sentences  of  paragraph 

(a)(4),  the  second  sentence  of  the 
introductory  text  of  paragraph  (a)(5),  the 
first  and  second  sentences  of  the 
introductory  text  of  paragraph  (b), 
paragraph  (b)(l)(iv),  paragraph  (b)(2), 
paragraph  (b)(7),  and  the  first  two 
sentences  of  paragraph  (c)(2)  to  read  as 
follows: 

§  1 944.224  Supplemental  requirements  for 
congregate  housing  and  group  homes. 

*  *  *  Congregate  housing  and  group 
homes  are  types  of  Section  515  R^  that 
require  a  broader  commitment  from 
applicants  to  ensure  that  needed  and 
desired  services  will  be  provided  when 
requested  by  prospective  tenants.  •  *  • 
The  management  of  congregate  housing 
requires  supervision  of  support  services 
and  more  interaction  and  consultation 
with  tenants.  •  *  * 

(a)  Congregate  housing.  Congregate 
housing  will  create  an  environment  that 
will  assist  individuals  who  request 
services  to  maintain  their  independence 
longer  by  making  available  nutritious 
meals  and  other  services  that  can  help 
enhance  their  independence.  *  *  * 

(1)  Eligible  tenants.  Eligible  tenants 
are  described  in  §  1944.205  of  this 
subpart  and  paragraph  VI A  of  Exhibit 
J  of  subpart  C  of  part  1930  of  this 
chapter. 

(2)  *  *  *  Congregate  housing  must  be 
planned  and  developed  in  accordance 
with  Subparts  A  and  C  of  part  1924  of 
this  chapter.  •  *  • 

(i)  Applicants  must  pay  particular 
attention  to  the  site  requirements 
contained  in  §  1944.215  (r)  of  this 
subpart.  *  *  • 

***** 

(iii)  The  design  must  accommodate 
the  needs  of  the  individuals  the  housing 
is  designed  to  serve.  •  •  * 

***** 

(vi)  The  entrances  to  all  living  units 
must  be  on  a  route  accessible  to 
individuals  with  handicaps.  Living 
units  accessible  only  via  exterior  steps 
or  interior  stairs  will  not  be  acceptable. 
***** 

(4)  Management  of  congregate 
projects.  Applicants  must  meet  the 
provisions  of  Exhibit  J  of  subpart  C  of 
part  1930  of  this  chapter  in  managing 
congregate  housing  and  are  encouraged 
to  review  Exhibit )  before  completing  a 
loan  application.  In  addition  to  the 
elements  of  managing  a  typical  RRH 
project,  congregate  housing  requires 
increased  management  experience  and 
skills.  Delivery  of  services,  counseling 


with  tenants,  and  the  decisionmaking 
process  of  tenant  selection  add  a  unique 
dimension  to  prudent  management.  The 
success  or  failure  of  a  project  will  rely 
heavily  upon  management’s  specialized 
management  and  marketing  sldlls  and 
abilities  and  delivery  of  services.  *  *  * 

(5)  *  *  *  Adequate  services  must  be 
offered  to  assist  tenants  in  living 
independently  and  be  reasonably  priced 
to  ensure  affordability  by  very  low-  and 
low-income  tenants  of  the  tenant  base  as 
defined  in  paragraph  ni  of  Exhibit  J  of 
subpart  C  of  part  1930  of  this 
chapter.  *  *  * 

***** 

(b)  Group  homes.  Group  homes  will 
provide  housing  in  a  residential 
environment  for  individuals  capable  of 
caring  for  themselves  in  the  basic 
functions  of  everyday  living  but 
otherwise  need  the  direction  and/or 
assistance  of  a  trained  resident  assistant. 
Group  homes  may  be  designed  for 
individuals  who  are  elderly,  have 
handicaps,  or  disabilities  as  defined  in 

§  1944.205  of  this  subpart.  *  *  * 

(D*  *  * 

(iv)  The  entrances  to  all  living  units 
must  be  on  a  route  accessible  to 
handicapped  persons. 

(2)  Prospective  tenants  must  be 
evaluated  to  determine  if  they  meet  the 
essential  eligibility  requirements  to 
reside  in  a  group  home.  Applicants 
should  be  guided  by  paragraph  VI B  1 
b  of  Exhibit  J  of  subpart  C  of  part  1930 
of  this  chapter. 

***** 

(7)  A  legal  guardian  (an  individual) 
may  execute  a  lease  agreement  on  behalf 
of  a  tenant  in  a  group  home  when  that 
tenant  does  not  possess  the  legal 
capacity  to  enter  into  a  legal  contract 
with  the  project  owner. 
***** 

(c) *  *  * 

(2)  An  expanded  market  area  may  be 
considered  only  when  the  additional 
communities  are  part  of  the  trade  area 
and  are  so  rural  that  they  cannot 
support  development  of  a  congregate  or 
group  home  facility.  If  an  expanded 
market  area  is  proposed,  the  market 
study  must  establish  conclusively  that 
the  community  will  be  able  to  draw 
enough  tenants  from  the  market  area  to 
ensure  feasibility  of  the  project.  *  *  * 
***** 

13.  Section  1944.235  is  amended  in 
paragraph  (h)  by  removing  the  words 
“Prerent-up  or”  in  the  heading  and  by 
revising  in  the  first  sentence  of  the 
introductory  text  the  words  “soon  after 
loan  approval”  to  read  “90  to  120  days 
prior  to  the  construction  completion 
date”;  by  removing  in  the  last  sentence 
of  paragraph  (h)(1)  the  words  after  the 
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comma  and  adding  the  words  “the 
budget  and  rent  schedule  will  be  revised 
by  the  borrower  and  approved  by  the 
loan  approval  official”;  by  adding  at  the 
end  of  the  first  sentence  of  paragraph 
(h)(2)  the  words  “determined  least 
likely  to  apply  for  the  available 
housing”;  and  by  removing  in  the  first 
sentence  of  paragraph  (h)(3)  the  words 
“anticipated  occupancy  results”  and  by 
revising  in  the  last  sentence  of 
paragraph  (h)(3)  the  words  “FmHA 
compliance  officer”  to  read  “dvil  rights 
coordinator.” 

14.  Section  1944.239  is  amended  by 
revising  the  introductory  text  and 
paragraph  (c)  and  by  adding  paragraph 
(d)  to  read  as  follows: 

11944.239  Complaints  regarding 
diacrinrtinatlon  In  use  and  occupancy  of 
RRH  and  RCH. 

Any  tenant/member  or  prospective 
tenant/member  seeking  occupancy  or 
use  of  RRH,  RCH  or  related  facilities 
who  believes  he/she  has  been 
discriminated  against  because  of  age, 
race,  color,  religion,  sex,  familial  status, 
handicap  or  national  origin  may  file  a 
complaint  in  person  with,  or  by  mail  to 
the  Office  of  Fair  Housing  and  Equal 
Opportunity,  Department  of  Housing 
and  Urban  Development  (HUD), 
Washington,  DC.  20410,  or  any  HUD 
office,  or  to  the  Administrator.  FmHA, 
USDA,  Washington,  DC  20250.  If  a 
complaint  is  made  to  an  FmHA  County, 
District  or  State  Office,  it  must  be 
directed  to  the  Director  of  Equal 
Opportunity  Stafi  (EOS),  National 
Office,  by  the  FmHA  employee  in 
charge  of  that  office.  When  a  complaint 
is  sent  to  FmHA-EOS  by  a  cmmty  or 
district  office,  the  State  Director  will  be 
made  aware  of  the  complaint. 
***** 

(c)  Participants  in  FmHA’s  housing 
program  failing  to  comply  with  the 
requirements  of  Title  of  the  Qvil 
Ri^ts  Act  of  1968,  as  amended  by  the 
Fair  Housing  Amendments  Act  of  1988, 
and  the  respective  Affirmative  Fair 
Housing  Marketing  Plan  will  make 
themselves  liable  to  sanction  authorized 
by  law,  regulations,  agreements,  rules 
and/or  policies  governing  the  program 
pursuant  to  which  the  application  was 
made.  Victims  of  discriminatory 
housing  practices  may  seek  reparations 
from  HUD  or  by  private  lawsuit. 

(d)  All  complaints  will  be  handled  in 
accordance  with  prescribed  procedure. 

Exhibit  A  of  Subpart  E  of  Part  1944 — 
[AmarKied] 

15.  Exhibit  A  of  subpart  E  of  part  1944 
is  amended  by  revising  in  paragraph  in 
C  the  words  “Review  of  Pimpplication 


Action”  to  read  “Preapplication  Review 
Action”;  by  revising  in  the  third 
sentence  of  paragraph  IV  B  5  a  the  word 
“bond”  to  read  “coverage”;  by  revising 
in  paragraph  IV  B II  c  the  wmds 
“Statement  of  Budget  and  Cash  Flow”  to 
read  “Multiple  Family  Housing  Project 
Budget”  and  by  adding  the  words  “of 
this  subpart”  after  the  word  “A-6”;  by 
removing  in  paragraph  IV  16  a  (1)  the 
words  “marital  or”;  and  by  revising  in 
paragraph  IV  16  b  the  words  “Exhibits 
B-10  and  B-lOA  to”  to  read  “Exhibit  J 
of.” 

Exhibit  A-6  Of  Subpart  E  of  Part  1944— 
[Amended] 

16.  Exhibit  A-6  of  subpart  E  of  part 
1944  is  amended  by  adding  the  words 

“Effective  Date _ ”  under  the 

heading. 

Exhibit  E  of  Subpart  E  of  Part  1944 — 
[Amended] 

17.  Exhibit  E  to  subpart  E  of  part  1944 
is  amended  in  paragraph  II  by  removing 
the  last  sentence. 

Subpart  L— Farmers  Home 
Administration  Tenant  Grievance  and 
Appeals  Procedure 

18.  Section  1944.552(a)  is  revised  to 
read  as  follows: 

§1944.552  Definitions. 

(a)  Applicant.  A  person  who  has 
submitted  an  application  for  occupancy 
in  a  RRH,  RCH,  or  LH  project,  and  is  not 
a  tenant  or  member.  This  includes 
persons  who  have  been  denied  an 
application  for  admission. 

*  •  «  •  * 

§1944.553  [Amended] 

19.  Section  1944.553(e)  is  amended  by 
revising  the  words  “paragraph  XIV  B”  to 
read  “paragraph  XIV  C.” 

20.  ^tion  1944.544(b)  is  revised  to 
read  as  follows: 

§  1 944.554  Reasons  for  grievance  and 
appeal. 

***** 

(b)  Applicant.  Grievance  and  appeal 
procedure  provides  an  appeal  ri^t  for 
a  person  whose  application  for 
admission  to  occupancy  in  an  RRH  or 
LH  project  has  been  rejected,  as  well  as 
for  a  person  who  has  been  denied  an 
application  for  admission.  This  appeal 
right  does  not  apply  to  those  persons 
who  are  clearly  not  eligible  for 
occupancy  under  FmHA  regulations. 

PART  1951— SERVICING  AND 
COLLECTIONS 

21.  The  authority  citation  for  part 
1951  is  revised  to  read  as  follows: 


Authority:  7  U.S.C  1989;  42  U.S.C  1480; 

5  U.S.C  301;  7  CFR  2.23;  and  7  CFR  2.70. 

Subpart  K— Predaterminad 
Amortization  Schadula  Systam  (PASS) 
Account  Sarvicing 

22.  Section  1951.  506  is  amended  as 
follows; 

a.  By  revising  in  the  first  sentence  of 
paragraph  (a)(3)  the  word  “20th”  to  read 
“11th”,  and  by  adding  the  word  “(RA)” 
after  the  word  “assistance”  in  the  last 
sentence;  by  revising  in  paragraph 
(a)(5)(i)  the  words  “for  which  payment 
is  due”  to  read  “prior  to  the  payment 
due  date”; 

h.  By  revising  in  paragraph  (a)(5)(ii) 
the  words  “rental  assistance”  to  read 
“RA”;  by  revising  in  paragraph  (a)(5)(iii) 
the  words  “VII F”  to  read  “VII F  6  c”; 

c.  By  revising  in  paragraph  (c)  the 
words  “subpart  B  of  this  part”  to  read 
“subpart  B  of  part  1951  of  this  chapter”, 
and 

d.  By  revising  paragraphs  (a)(1),  (a)(2), 
and  (a)(5)(v)  and  by  adding  paragraph 
(a)(7)  to  read  as  follows: 

§  1 951 .506  Processing  payments. 

(a)*  *  * 

(1)  All  payments  will  be  based  on 
tenants  occupying  the  units  as  of  the 
first  day  of  the  month  prior  to  the 
payment  due  date.  For  example,  a 
payment  due  on  July  1  is  based  on 
tenants  occupying  me  imits  June  1.  For 
the  purposes  of  this  subpart,  the  word 
“tenant”  also  means  RQI  “member.” 

(2)  The  borrower  must  deliver  all 
Forms  FmHA  1944-8,  “Tenant 
Certification,”  or  for  tenants  receiving 
Section  8  assistance,  the  acceptable 
Department  of  Housing  and  Urban 
Development  (HUD)  form  to  the  District 
Director  according  to  paragraph  Vn  F 1 
of  Exhibit  B  to  subpart  C  to  part  1930 
of  this  chapter.  The  District  Director 
will  date  stamp  each  certification  and 
will  verify  the  information  on  the  tenant 
certification  also  as  required  in 
paragraph  VII F  of  Exhibit  B  to  subpart 
C  of  part  1930  of  this  chapter.  The  data 
from  the  tenant  certifications  must  be 
entered  into  the  Multi*Family  Housing 
Tenant  File  System  (MTFS)  which  will 
calculate  the  tenant’s  rent  payment 

(i)  If  the  calculations  on  the  tenant 
certification  do  not  agree  with  MTFS, 
the  District  Office  will  contact  the 
borrower/management  to  resolve  the 
discrepancy.  MTFS  calculations  will  he 
used  to  calculate  interest  credit  and 
rental  assistance  due  the  borrower. 

(ii)  A  copy  of  MTFS  “Project 
Worksheet — Interest  Credit  and  Rental 
Assistance,”  an  automated  printout,  will 
be  generated  and  compared  to  the 
horrower’s  Form  FmHA  1944-29, 
“Project  Worksheet  for  Interest  Credit 
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§1951.517  Conversion  from  DIAS  to 
PASS. 


and  Rental  Assistance.”  Only  tenants 
with  current  tenant  certifications  shown 
on  MT7S  will  be  certified  for  interest 
credit  or  rental  assistance  when 
processing  payments. 

(iii)  A  copy  of  the  monthly  hfrFS 
project  worksheet  report  will  be  filed 
with  Form  FmHA  1944-29  to  document 
the  approved  subsidies. 

(iv)  At  the  borrower’s  request,  a  copy 
of  the  MTFS  project  worksheet  report 
may  be  used  as  Parts  I  and  U  in  lieu  of 
Form  FmHA  1944-29.  The  District 
Office  will  provide  a  copy  of  the  MTFS 
project  worksheet  report  to  the  borrower 
about  the  20th  of  the  month.  When 
using  the  MTFS  project  worksheet 
report  as  Parts  I  and  n  of  Form  FmHA 
1944-29,  the  borrower  will  verify  the 
data,  sign  the  MTFS  project  worksheet 
report,  and  return  it  with  the  monthly 
payment  to  the  District  Office. 

Borrowers  using  the  MTFS  project 
worksheet  report  as  Part  II,  only,  will 
complete,  sign,  and  attach  Part  I  of  Form 
FmHA  1944-29  to  the  MTFS  project 
worksheet  report,  before  returning  it 
with  the  monthly  payment.  Borrowers 
with  Section  8  units  who  are  reporting 
overage  payment,  and/or  excess  HUD 
contract  rent  to  the  reserve  account  are 
required  to  complete  Part  I  of  either 
Form  FmHA  1944-29  or  the  MTFS 
project  worksheet  report. 
***** 

(5)*  •  * 

(v)  The  borrower  may  subtract  any  RA 
due  the  project  (supported  by  current 
tenant  certifications)  firom  the  payment 
due  and  remit  a  “net”  payment. 
Calculations  supporting  the  “net” 
payment  must  be  shown  on  Part  I  of 
Form  FmHA  1944-29.  The  Finance 
Office  will  net  enough  RA  to  bring  the 
account  status  current  and  pay  any 
unpaid  overage,  late  fees,  occupancy 
surcharges,  interest  on  delinquent 
principal,  etc.,  based  on  the  payment 
reception  date.  If  the  account  is  on  or 
ahead  of  schedule  on  the  payment 
reception  date,  enough  RA  will  be 
netted  to  pay  one  full  installment  and 
any  unpaid  coverage,  occupancy 
surcharge,  interest  on  delinquent 
principal,  etc. 

***** 

(7)  Payment  input  by  FmHA  will  be 
based  on  correct  amounts  regardless  of 
the  amount  remitted  by  the  borrower. 

***** 

23.  Section  1951.507(e)  is  revised  to 
read  as  follows: 

§  1 951 .507  Maintaining  borrower  accounts. 

***** 

(3)  District  Office  monitoring.  District 
Offices  should  review  each  account  at 
least  monthly  by  accessing  the 


Automated  Multi-Housing  Accounting 
System  (AMAS)  through  field  office 
terminals.  For  projects  on  PASS,  the 
Management  System  card  will  be 
flagged  with  an  orange  signal  between 
Position  “5”  and  “RRH.”  Exhibit  A-1  of 
this  subpart  (available  in  any  FmHA 
office)  should  be  used  to  track 
payments. 

24.  Section  1951.510  is  amended  by 
adding  in  the  first  sentence  of  the 
introductory  text  of  paragraph  (c)(2)  the 
words  “close  of  business  of’  after  the 
words  “District  Office  by”  and  by 
revising  paragraph  (c)(1),  by 
redesignating  paragraph  (c)(3)  as  (c)(4) 
and  revising  the  newly  redesignated 
(c)(4).  and  by  adding  a  paragraph  (c)(3) 
to  read  as  follows: 


(c)*  *  * 

(1)  A  loan  payment  is  due  on  the  first 
day  of  a  month.  A  loan  payment  is 
considered  past  due  when  it  is  received 
on  the  second  day  or  a  subsequent  day 
through  the  close  of  business  of  the 
tenth  day  of  the  month.  A  loan  payment 
is  late  when  it  is  received  after  normal 
business  hours  of  the  tenth  day  of  the 
month,  without  regard  to  weekends, 
holidays  or  payment  transmission 
factors.  Thereafter,  a  late  fee  will  be 
charged  as  described  in  paragraphs 
(c)(2)  and  (c)(4)  of  this  section. 
***** 

(3)  A  project  is  considered  delinquent 
on  the  30th  day  of  the  month  when  any 
due  amount  is  unpaid. 

(4)  When  a  regular  PASS  payment 
continues  to  be  delinquent  on  the  first 
of  the  month  following  the  delinquent 
payment  due  date,  interest  will  be 
charged  on  the  unpaid  delinquent 
principal  at  the  note  rate  fi'om  the  date 
the  principal  was  due  until  all  regular 
payments,  recoverable  cost  charges,  late 
fees,  and  occupancy  surcharges  have 
been  paid  current  in  accordance  with 
the  number  of  full  installments  required 
by  the  promissory  note.  This  interest 
will  be  in  addition  to  the  scheduled 
interest  of  the  regular  payment.  The 
interest  on  delinquent  principal  will  be 
added  to  the  regular  payment  amount 
due  for  the  month. 
***** 

25.  Section  1951.512  is  amended  by 
adding  the  phrase  “by  the  AMAS 
Coordinator”  at  the  end  of  the  last 
sentence. 

26.  Section  1951.517  is  amended  by 
revising  in  paragraph  (a)  the  words 
“will  be  converted  on  May  1, 1985”  to 
read  “was  converted”,  and  by  revising 
paragraphs  (b)(3)(ii)  and  (b)(4)  to  read  as 
follows: 


***** 

(b)*  •  * 

(3)*  *  * 

(ii)  When  the  borrower  will  continue 
to  receive  interest  credit  following 
conversion,  the  current  interest  credit 
plan  type  will  be  passed  through  to  the 
PASS  loan.  However,  a  new  Form 
FmHA  1944-7  must  be  prepared  to 
reflect  the  PASS  payment  and  subsidy 
amount. 

***** 

*  (4)  Principal  balance  to  be  converted. 
For  transfers  and  reamortizations,  the 
applicable  transfer  or  reamortization 
form  will  convert  the  account  to  PASS. 
The  principal  balance  converted  to 
PASS  will  be  established  according  to 
the  FMI  for  Forms  FmHA  1965-9, 

FmHA  1965-10,  “Information  on 
Assumption  of  Multiple  Family  Housing 
Loans,”  or  FmHA  1965-16,  and  the 
following: 

(i)  For  DIAS  to  PASS  transactions 
(new  terms): 

(A)  First  of  the  month  closings:  The 
unpaid  interest,  overage,  occupancy 
surcharge  and  late  fees  accrued  through 
the  last  day  of  the  previous  month  will 
be  capitalized. 

(B>  Other  than  the  first  of  the  month 
closing:  Accrued  interest,  overage, 
occupancy  surcharge  and  late  fees 
through  the  date  of  closing  will  be 
capitalized.  An  interest  only  installment 
fi'om  the  date  of  closing  through  the 
30th  day  of  tlie  month  will  be  collected 
from  the  transferee  and  applied  to  the 
transferee’s  account.  This  interest  only 
installment  will  be  calculated  on  the 
same  interest  credit  rate  in  effect  for  the 
previous  borrower. 

(ii)  For  DIAS  to  PASS  transactions 
(same  terms): 

(A)  First  of  the  month  closings: 
Accrued  interest,  overage,  occupancy 
surcharge  and  late  fees  through  the  last 
day  of  the  previous  month  will  be 
collected  fi'om  the  transferor  at  closing 
and  credited  to  the  transferor’s  account. 

(B)  Other  than  the  first  of  the  month 
closings:  Accrued  interest,  overage, 
occupancy  surcharge  and  late  fees 
through  the  date  of  closing  will  be  '  . 
collected  fi'om  the  transferor  at  closing 
and  credited  to  the  transferor's  account. 
The  date  of  credit  is  the  day  before 
closing.  An  interest  only  installment 
from  the  date  of  closing  through  the 
30th  day  of  the  month  will  be  collected 
from  the  transferee  and  credited  to  the 
transferee’s  account.  This  interest  only 
installment  will  be  calculated  on  the 
same  interest  credit  rate  in  effect  for  the_ 
previous  borrower. 

(iii)  Reamortizations  will  always  be 
effective  the  first  day  of  the  month. 


§1951.510  Payment  application. 
***** 
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Unpaid  interest,  including  any  unpaid 
overage,  occupancy  surcharge  and  late 
fees  may  be  capitalized  as  follows:  DIAS 
to  PASS  transactions,  through  the  last 
day  of  the  previous  month;  PASS  to 
PASS  transactions,  through  the  30th  day 
of  the  previous  month. 

(iv)  Audit  receivables  may  not  be 
transferred  or  reamortized.  They  wdll  be 
established  as  a  “Collection  Only" 
account  for  the  transferor  and  must  be 
collected  or  charged  off. 
***** 

Exhibit  B  of  Subpart  K  of  Part  1951— 
[Amended] 

27.  Exhibit  B  of  subpart  K  of  part  1951 
is  amended  in  the  last  sentence  of 
paragraph  XV  C  by  revising  the  words 
"Vn  F  5  b”  to  read  “VH  F  6  c." 


PART  196&-REAL  PROPERTY 

28.  The  authority  citation  for  part 
1965  continues  to  read  as  follows: 

AHthMity:  7  U.S.C  1989;  42  U.S.Q  1480; 

5  U.S.a  301;  7  CFR  2.23  and  2.70. 

Subpart  B — Security  Servicing  for 
Multiple  Housing  Loans 

§1965.61  [Amended] 

29.  Secticm  1965.61  is  amended  in  the 
introductory  text  of  paragraph  (e)(2)  by 
removing  the  words  “laimdries, 
commissary  stores"  and  by  revising  in 
paragraph  (e)(2)(iv)  the  words  “1  year" 
to  read  “3  years." 

§1965.65  [Amended] 

30.  Section  1965.65  is  amended  in 
paragraph  (b)(ll)  by  revising  the  word 
“S  1930.124"  to  read  "§  1930.122." 


Subpart  E — Prepayment  and 
Displacement  Prevention  of  Multi- 
Family  Housing  Loans 

§1965.204  [Amended] 

31.  Section  1965.204(b)  is  amended  in 
the  first  sentence  by  revising  the  words 
“paragraphs  IV  C  and  V  B"  to  read 
“paragraph  IV  B.” 

§1965.214  [Amended] 

32.  Section  1965.214(f)(2)  is  amended 
in  the  first  sentence  by  revising  the 
word  “IV  A  2  e”  to  read  “IV  A  2  d." 

Dated:  July  2, 1993. 

Bob  Nadi. 

Undersecretary  for  Small  Community  and 
Rural  Development. 

[FR  Doc  93-17299  Filed  7-29-93;  8:45  am) 
BaXINQ  CODE  3410-07-41 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  303 
RIN  1820-AA97 

Early  Intervention  Program  for  Infanta 
and  Toddiera  With  Diaabilitiea 

AGENCY:  Department  of  Education. 

ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  amends  the 
regulations  that  govern  the  Early 
Intervention  Program  for  Infants  and 
Toddlers  with  Disabilities.  These  final 
regulations  are  needed  to  implement  the 
Individuals  with  Disabilities  Education 
Act  Amendments  of  1991.  The 
regulations  incorporate  statutory 
changes  and  provide  rules  for  applying 
for  and  spending  Federal  funds  under 
this  program. 

EFFECTIVE  DATE:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  regulations,  call  or  write  the 
Department  of  Education  contact 
person.  A  document  announcing  the 
effective  date  will  be  published  in  the 
Federal  Register. 

FURTHER  INFORMATION  CONTACT:  Peggy 
Cvach  or  Bobbi  Stettner-Eaton,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW  (Switzer  Building,  rooms 
4609  and  4618,  respectively), 
Washington.  DC  20202-2732, 

Telephone:  (202)  205-9807  and  (202) 
205-8828,  respectively.  Individuals  who 
use  a  telecommimications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  These 
regulations  implement  the  Individuals 
with  Disabilities  Education  Act 
Amendments  of  1991,  Pub.  L.  102-119 
(enacted  October  7, 1991),  as  that  statute 
affects  the  program  authorized  by  Part  H 
of  the  Individuals  with  Disabilities 
Education  Act.  The  1991  amendments 
to  the  Part  H  program  were  enacted  to 
promote  a  seamless  system  of  services 
for  children  with  disabilities  from  birth 
through  five  years  of  age  and  their 
families. 

The  amendments  to  Part  H  are  an 
important  step  forward  in  addressing 
the  National  Education  Goals.. 
Specifically,  the  amendments  address 
Goal  1,  that  all  children  will  start  school 
ready  to  learn. 

On  May  1, 1992,  the  Secretary 
published  a  notice  of  proposed 
rulemaking  (NPRM)  for  the  Part  H 


program  in  the  Federal  Register  (57  FR 
18986).  This  document  included  a 
summary  of  (1)  the  major  provisions  of 
the  1991  statutory  amendments  that 
were  incorporated  in  the  NPRM,  (2) 
regulations  proposed  to  implement 
those  statutory  provisions,  and  (3)  other 
regulations  proposed  to  update,  clarify, 
and  in  other  ways  improve  the  rules  for 
the  Part  H  program.  See  57  FR  18986- 
18990. 

Major  Changes  in  the  Regulations 

The  major  differences  between  the 
NPRM  and  these  final  regulations  are 
the  following: 

Section  303.12  Early  Intervention 
Services 

The  definition  of  "assistive 
technology  services”  in  paragraph  (d)(1) 
of  this  section  has  been  revised  to 
conform  the  language  to  the  scope  of  the 
Part  H  program.  Paragraph  (d)(l)(vi)  has 
been  revised  (1)  to  delete  references  to 
"education  or  rehabilitation”  services 
and  substitute  "early  intervention” 
services,  and  (2)  to  delete  references  to 
the  employment  of  the  individuals  with 
disabilities  served  by  the  program. 

In  the  definition  of  "physical 
therapy,”  paragraphs  (d)(9)  (ii)  and  (iii) 
have  b^n  amended  to  add  references  to 
"treatment”  and  to  services  to 
"compensate  for”  functional  problems 
in  order  to  encompass  physical  therapy 
for  children  whose  conditions  can  be 
neither  prevented  nor  alleviated. 

Section  303.16  Infants  and  Toddlers 
With  Disabilities 

Note  1  after  the  text  of  this  section 
relates  to  children  who  need  early 
intervention  services  because  they  have 
"a  diagnosed  physical  or  mental 
condition  that  has  a  high  probability  of 
resulting  in  developmental  delay.”  The 
proposed  language  of  Note  1  has  been 
amended  by  striking  the  second 
paragraph,  relating  to  a  combination  of 
factors.  Only  children  who  have  one  or 
more  conditions  that,  considered 
separately,  have  a  high  probability  of 
resulting  in  developmental  delay  fall 
within  the  quoted  language,  as  is  the 
case  under  current  regulations. 

Note  2  after  the  text  of  §  303.16  relates 
to  children  who  are  at  risk  of  having 
substantial  developmental  delays  if 
early  intervention  services  are  not 
provided  and  who  may  be  served  at  a 
State’s  discretion.  Proposed  Note  2  is 
amended  by  referring  to  biological  and 
"environmental”  rather  than  "other” 
identifiable  factors  that  place  infants 
and  toddlers  at  risk. 


Section  303.148  Transition  to 
Preschool  Programs 
Paragraph  (b)(2)  of  this  section  has 
been  revised  to  provide  that  the 
statutorily-required  conference  among 
the  lead  agency,  the  family,  and  the 
local  educational  agency  or  unit  must  be 
convened  at  least  90  days  before  the 
child’s  third  birthday  or,  if  earlier,  the 
date  on  which  the  child  is  eligible  for 
the  Part  B  preschool  prognjn  under 
State  law. 

Section  303.321  Comprehensive  Child 
Find  System 

Paragraph  (c)(1)  of  this  section,  which 
lists  some  programs  that  may  locate  and 
identify  children  in  need  of  early 
intervention  services,  has  been  revised 
to  add  a  reference  to  the  Supplemental 
Security  Income  program  under  Title 
XVI  of  the  Social  Security  Act. 

Section  303.342  Procedures  for  IFSP 
Development,  Review,  and  Evaluation 
Paragraph  (e)  of  this  section  has  been 
revised  to  clarify  that  if  parents 
withdraw  consent  to  a  particular  early 
intervention  service  after  first  providing 
consent,  that  service  may  not  be 
provided.  In  addition,  a  parallel  change 
has  been  made  in  §  303.405 — Parent 
right  to  decline  service. 

Section  303.344  Content  of  an  IFSP 
Paragraph  (e)(l)(ii)  of  this  section  has 
been  revised  to  require  that  the  IFSP 
include,  for  the  non-required  services 
that  are  listed  in  that  document,  either 
the  funding  sources  to  be  used  in  paying 
for  those  services  or  the  steps  that  will 
be  taken  to  secure  them  through  public 
or  private  sources.  A  conforming  change 
has  been  made  to  the  language  in  the 
note  following  §  303.13. 

Section  303.404  Parent  Consent 

Note  2  following  the  text  of  this 
section  has  been  revised  to  clarify  that 
a  public  agency  may  initiate  procedures 
to  challenge  a  parent’s  refusal  to  consent 
to  the  child’s  initial  evaluation  and,  if 
successful,  permit  the  evaluation  to 
proceed. 

Section  303.510  Adopting  Complaint 
Procedures 

This  section  has  been  revised  to  allow 
the  lead  agency  to  provide  that  all 
complaints  must  be  filed  with  it  or  that 
complaints  may  also  be  filed  with 
another  public  agency  subject  to  a  right 
of  appeal  to  the  lead  agency. 
Conforming  changes  have  been  made  to 
the  note  following  this  section,  to 
§  303.511,  and  to  §  303.512(a).  In 
addition,  the  reference  to  an 
independent  on-site  investigation  in 
§  303.512(a)(1)  has  been  expanded  to 


Fcdscd  Begntw  /  Vol.  S8,  Na  14S  t  Friday^  30t  199S  /  Rules  and  RegidaCums 


40959 


include th*  material  in  pxoposed 
§  303.5t0(<j.  conconing  such  an 
investigation.  Finally^  §  303.512  has 
been  reviaed  to  {novids  clarificatiana 
that  paraBet  those  in  §  300.661  of 
regulations  adopted  on  September  29^ 
1992  (57  FR  44794.  44829).  under  Part 
B  of  the  Act 

Section  30S.520  Policies  Related  to 
Payment  of  Services 

The  final  regulations  do  not  include 
the  requirement  in  proposed  paragraph 
(b)(4)(ii)  of  this  sectitm  that  a  State  that 
determiiws  not  to  charge  fees  for  early 
intervention  services  include  an 
explanation  for  this  determination  in  its 
policies.  The  requirement  in  proposed 
paragraph  (b)(4)(i),  which  is  taken  fitim 
current  $  383.19,  is  retained  with 
conforming  editorial  changes. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary’s 
invitation  in  the  NPRKI,  173  parties 
submitted  comments  on  the  proposed 
regulations.  An  analysis  of  the 
comments  and  of  the  changes  that  have 
been  made  in  the  regulations  since 
publication  of  the  NPRM  is  published  as 
an  appendix  to  these  final  regulations. 
Comments  on  provisions  outside  die 
scope  of  the  proposed  regulations  will 
be  considered  in  any  future  rulemaking 
for  the  Part  H  program. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  the  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department’s  specific 
plans  and  actions  for  this  program. 

List  of  SidSjects  in  34  CFR  Part  303 

Education,  Education  of  individuals 
with  disabilities,  Programs-Education, 
Medical  personnel,  State  educational 
agencies. 

Dated:  May  6, 1993. 

Richard  W.  Riley, 

Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.181,  Early  Intervention  Pro^ams 
for  Infants  and  Toddlers  with  Disabilities) 

The  Secretary  amends  title  34  of  the 
Code  of  Federal  Regulations  by  revising 
part  303  to  read'  aa  follows: 


PART  30^-EARLT  INTERVENTION 
PROGRAM  FOR  INFANTS  AND 
TODDLERS  WITH  DtSABILTDES 

Subpart  A— General 

Purpose,  Eligibility,  and  Other  General 
Provisions 

Soc. 

303.1  Purpose  of  the  early  intervention 
program  for  infants  and"  toddlers  with 
disabilities. 

303.2  Eligible  recipients  of  an  award. 

303.3  Activities  that  may  be  supported 
under  this  part. 

303.4  Limitation  on  eligible  children. 

303.5  Applicable  regulations. 

Definitions 

303.6  Act. 

303.7  Children. 

303.8  Council. 

303.9  Days. 

303.10  Developmental  delay. 

303.11  Early  intervention  program. 

303.12  Early  intervention  services. 

303.13  Health  services. 

303.14  IFSP. 

303.15  Include;  including. 

303.16  Infuits  and  toddlers  with 
disabilities. 

303.17  Multidisciplinary. 

303.18  Parent. 

303.19  Polidss. 

303.20  Public  agency. 

303.21  Qualified 

303.22  Service  coordination  (case 
management). 

303.23  State. 

303.24  EDGAR  definitions  that  apply. 

Subpart  B — State  Application  for  a  Grant 
General  Requirements 

303.100  Conditions  of  assistance. 

303.1j01  How  the  Secretary  disapproves  a 
State’s  application  or  statement  of 
assurances. 

Public  Participation 

303.110  General  requirements  and 
timelines  for  public  participation. 

303.111  Notice  of  public  hearings  and 
opportunity  to  comment. 

303.112  Public  hearings. 

303.113  Reviewing  and  reporting  on  public 
comments  received. 

Statement  of  Assurances 

303.120  General. 

303.121  Reports  and  records. 

303.122  Control  of  funds  and  property. 

303.123  Prohibition  against  commin^ing. 

303.124  Prohibition  against  supplanting. 

303.125  Fiscal  control. 

303. 126  Payor  of  last  resort. 

303.127  Assurance  regarding  expenditure  of 
funds. 

303.128  Traditionally  underserved  groups. 

General  Requirements  for  a  Stale 
Application 

303.140  General. 

303.141  Information  about  the  Council. 

303.142  Designation  of  lead  agency. 

303.143  Designation  regarding  financial 
responsibility. 


303.144  Assurance  legmdmg  use  of  ftinds. 

309.145  Description  of  use-of  funds. 

303.146  Information  about  public 
participation. 

303.147  Suitable  distribution  of  resources. 

303.148  Transition  to  preschool  programs. 

Specific  Applicatiam  Raqairemants  for  Years 

One  Throu^  Five  andThareafier 

303.149  Application  requirements  for  the 
first  and  second  years, 

303.150  Third  year  applications. 

303.151  Waiver  of  the  policy  adoption 
requirement  for  the  third  year. 

303.152  Fourth  year  applications. 

303.153  States  with  mandates  as  of 
September  1, 1986,  to  serve  diildren 
with  disabilities  from  birth. 

303.154  Applications  for  year  five  and  each 
year  thereafter. 

303.155  Differential  funding. 

Components  of  a  Statewido  System — 

Application  Requirements  for  Years  Four, 

Five,  and  Thereafter 

303.160  Minimum  components  of  a 
statewide  system. 

303.161  State  definition  of  developmental 
delay. 

303.162  Central  directory. 

303.163  Timetables  forserving  eligible 
children. 

303.164  Public  awareness  pro^am. 

303.165  Comprehensive  child  find  system. 

303.166  Evaluation,  assessment,  and  non- 
discriminatory  procedures. 

303.167  Individualized  family  service 
plans. 

303.168  Comprehensive  system  of 
personnel  development  (CSPD). 

303.169  Personnef  standards. 

303.170  ftocedural  safeguards. 

303.171  Supervision  and  monitoring  of 
programs. 

303.172  Lead  agency  procedures  for 
resolving  complaints. 

303.173  Policies  and  procedures  related  to 
financial  matters. 

303.174  Interagency  agreements;  resolution 
of  individuri  dilutes. 

303.175  Policy  for  contracting  or  otherwise 
arranging  for  services. 

303.176  Data  collection. 

Participation  by  the  Secretary  of  the  Interior 

303. 180  Payments  to  tho  Secretary  of  the 
Interior  for  Indian  tribes  and  tribal 
organizations. 

Subpart  C — Procedures  for  MaMng  Grants 

to  States 

303.200  Formula  for  State  allocations. 

303.201  Distribution  of  allotments  from 
non-participating  States. 

303.202  Minimum  grant  that  a  State  may 
receive. 

303.203  Payments  to  the  Secretary  of  the 
Interior. 

303.204  Payments  to  the  jurisdictions. 

303.205  Differential  funding  grants. 


40960 


Federal  Register  /  Vol.  58.  No.  145  /  Friday,  July  30,  1993  /  Rules  and  Regulations 


Subpart  D— Program  and  Service 

Componanta  of  a  Staiawida  Syatam  of  Early 

Ifrtarvantlon  Sarvioaa 

Geiwral 

303.300  State  eligibility  criteria  and 
procedures. 

303.301  Central  directory. 

303.302  Timetables  for  serving  eligible 
children. 

Identification  and  Evaluation 

303.320  Public  awareness  program. 

303.321  Comprehensive  child  find  system. 

303.322  Evaluation  and  assessment. 

303.323  Non-discriminatory  procedures. 

Individualized  Family  Service  Plans  (IFSPs) 

303.340  General. 

303.341  Meeting  the  IFSP  requirements  for 
years  four  and  five. 

303.342  Procedures  for  IFSP  development, 
review,  and  evaluation. 

303.343  Participants  in  IFSP  meetings  and 
periodic  reviews. 

303.344  Content  of  an  IFSP. 

303.345  Provision  of  services  before 
evaluation  and  assessment  are 
completed. 

303.346  Responsibility  and  accountability. 

Personnel  Training  and  Standards 

303.360  Comprehensive  system  of 
personnel  development. 

303.361  Personnel  standards. 

Subpart  E— Procedural  Safeguards 

Gen«-al 

303.400  General  responsibility  of  lead 
agency  for  procedural  safeguards. 

303.401  Definitions  of  consent,  native 
language,  and  personally  identifiable 
information. 

303.402  Opportunity  to  examine  records. 

303.403  Prior  notice;  native  language. 

303.404  Parent  consent. 

303.405  Parent  right  to  decline  service. 

303.406  Surrogate  parents. 

Impartial  Procedures  fi>r  Resolving 

Individual  Child  Complaints 

303.420  Administrative  resolution  of 
individual  child  complaints  by  an 
impartial  decision-maker. 

303.421  Appointment  of  an  impartial 
person. 

303.422  Parent  rights  in  administrative 
proceedings. 

303.423  Convenience  of  proceedings; 
timelines. 

303.424  Civil  action. 

303.425  Status  of  a  child  during 
proceedings. 

Confidentiality 

303.460  Confidentiality  of  information. 

Subpwt  F— State  Administration 

General 

303.500  Lead  agency  establishment  or 
designation. 

303.501  Supervision  and  monitoring  of 
programs. 


Lead  Agency  Procedures  for  Resolving 
Complaints 

303.510  Adopting  complaint  procedures. 

303.511  An  organization  or  individual  may 
file  a  complaint. 

303.512  Minimum  State  complaint 
procedures. 

Policies  and  Procedures  Related  to  Financial 
Matters 

303.520  Policies  related  to  payment  for 
services. 

303.521  Fees. 

303.522  Identification  and  coordination  of 
resources. 

303.523  Interagency  agreements. 

303.524  Resolution  of  disputes. 

303.525  Delivery  of  services  in  a  timely 
manner. 

303.526  Policy  for  contracting  or  otherwise 
arranging  for  services. 

303.527  Payor  of  last  resort. 

303.528  Reimbursement  procedure. 

Reporting  Requirements 
303.540  Data  collection. 

Use  of  Funds  for  State  Administration 
303.560  Use  of  funds  by  the  lead  agency. 

Subpart  G — State  Interagency  Coordinating 
Council 

General 

303.600  Establishment  of  Council. 

303.601  Composition. 

303.602  Use  of  funds  by  the  Council. 

303.603  Meetings. 

303.604  Conflict  of  interest. 

Functions  of  the  Council 

303.650  General. 

303.651  Advising  and  assisting  the  lead 
agency  in  its  administrative  duties. 

303.652  Applications. 

303.653  Transitional  services. 

303.654  Annual  report  to  the  Secretary. 

Existing  Councils 

303.670  Use  of  existing  councils. 

Authority:  20  U.S.C.  1471-1485,  unless 
otherwise  noted. 

Subpart  A — General 

Purpose,  Eligibility,  and  Other  General 
Provisions 

§  303.1  Purpose  of  the  early  intervention 
program  for  infants  and  toddlers  with 
disabilities. 

The  purpose  of  this  part  is  to  provide 
financial  assistance  to  States  to¬ 
la)  Develop  and  implement  a 
statewide,  comprehensive,  coordinated, 
multidisciplinary,  interagency  program 
of  early  intervention  services  for  infants 
and  toddlers  with  disabilities  and  their 
families; 

(b)  Facilitate  the  coordination  of 
payment  for  early  intervention  services 
firom  Federal,  State,  local,  and  private 
sources  (including  public  and  private 
insurance  coverage); 

(c)  Enhance  the  States’  capacity  to 
provide  quality  early  intervention 


services  and  expand  and  improve 
existing  early  intervention  services 
being  provided  to  infants  and  toddlers 
with  disabilities  and  their  families;  and 

(d)  Enhance  the  capacity  of  State  and 
local  agencies  and  service  providers  to 
identify,  evaluate,  and  meet  the  needs  of 
historically  underrepresented 
populations,  particularly  minority,  low- 
income,  inner-city,  and  rural 
populations. 

(Authority:  20  U.S.C.  1471) 

}  303.2  Eligible  recipients  of  an  award. 

Eligible  recipients  include  the  50 
States,  the  Commonwealth  of  Puerto 
Rico,  the  District  of  Columbia,  the 
Secretary  of  the  Interior,  and  the 
following  jurisdictions:  Guam, 

American  Samoa,  the  Virgin  Islands,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  Palau  (until  the  Compact  of 
Free  Association  with  Palau  takes  effect 
pursuant  to  section  101(a)  of  Pub,  L.  99- 
658). 

(Authority:  20  U.S.C.  1401(a)(6),  1484) 

§  303.3  Activities  that  may  be  supported 
under  this  part 

Funds  under  this  part  may  be  used  for 
the  following  activities: 

(a)  To  plan,  develop,  and  implement 
a  statewide  system  of  early  intervention 
services  for  diildren  eligible  tmder  this 
part  and  their  families. 

(b)  For  direct  services  for  eligible 
children  and  their  families  that  are  not 
otherwise  provided  from  other  public  or 
private  sources. 

(c)  To  expand  and  improve  on 
services  for  eligible  children  and  their 
families  that  are  otherwise  available, 
consistent  with  §  303.527. 

(d)  To  provide  a  free  appropriate 
public  education,  in  accordance  with 
Part  B  of  the  Act,  to  children  with 
disabilities  fi'om  their  third  birthday  to 
the  beginning  of  the  following  school 
year. 

(Authority:  20  U.S.C.  1473, 1479) 

$  303.4  Limitation  on  eiigible  children. 

This  part  303  does  not  apply  to  any 
child  with  disabilities  receiving  a  free 
appropriate  public  education,  in 
accordance  with  34  CFR  part  300,  with 
funds  received  under  34  CFR  part  301. 
(Authority:  20  U.S.C.  1419(g)) 

§303.5  Applicable  regulationa. 

(a)  The  .following  regulations  apply  to 
this  part: 

(Ij  The  Education  Department 
General  Administrative  Regulations 
(EDGAR),  including — 

(i)  Part  76  (State  Administered 
Programs),  except  for  §  76.103; 

(ii)  Part  77  (Definitions  that  Apply  to 
Department  Regulations); 
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(iii)  Part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities): 

(iv)  Part  80  (Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments); 

(v)  Part  81  (Grants  and  Cooperative 
Agreements  under  the  General 
Education  Provisions  Act — 
Enforcement); 

(vi)  Part  82  (New  Restrictions  on 
Lobbying): 

(vii)  Part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Dmg-Free  Work  Place  (Grants));  and 

(viii)  Part  86  (Drug-Free  Schools  and 
Campuses). 

(2)  The  reculations  in  this  {>art  303. 

(3)  The  following  regulations  in  34 
CFR  part  300  (Assistance  to  States  for 
Children  with  Disabilities  Program): 

§§  300.560  through  300.576,  and 

§§  300.581  throu^  300.586. 

(b)  In  applying  the  regulations  cited  in 
paragraphs  (a)(1)  and  (a)(3)  of  this 
section,  any  reference  to — 

(1)  State  educational  agency  means 
the  lead  agency  under  this  part; 

(2)  Special  education,  related 
services,  free  appropriate  public 
education,  free  public  education,  or 
education  means  “early  intervention 
services”  under  this  part; 

(3)  Participating  agency,  when  used  in 
reference  to  a  local  Vocational  agency 
or  an  intermediate  educational  agency, 
means  a  local  service  provider  under 
this  part; 

(4)  Section  300.128  means  §§303.164 
and  303.321;  and 

(5)  Section  300.129  means  §  303.460. 
(Authority:  20  U.S.C.  1401-1418, 1420, 1483) 
DefiiiiHons 

Note:  Sections  303.6-303.24  contain 
definitions,  including  a  definition  of  “natural 
environments"  in  $  303.12(b)(2),  that  are 
used  throughout  these  regulations.  Other 
tenns  are  defined  in  the  specific  subparts  in 
which  they  are  used.  Below  is  a  list  of  those 
terms  and  the  specihc  sections  in  which  they 
are  defined: 

Appropriate  professional  requirements  in 
the  State  (§  303.361(a)(1)) 

Assessment  (§  303.322(b)(2)) 

Consent  (§  303.401(a)) 

Evaluation  ($  303.322(b)(1)) 

Frequency  and  intensity  ($  303.344(d)(2)(i)) 
Highest  requirements  in  the  State 
applicable  to  a  profession  or  discipline 
(§303.361)(a)(2)) 

Individualized  family  service  plan  and 
IFSP  (8303.340(b)) 

Impartial  (8303.421(b)) 

Location  (8  303.344(d)(3)) 

Method  (8303.344(d)(2)(ii)) 

Native  language  (8  303.401(b)) 

Personally  identihable  (8  303.401(c)) 


Primary  referral  sources  (8  303.321(d)(3)) 
Profession  or  discipline  (8  303.361(a)(3)) 
Special  dehnition  of  "aggregate  amount" 
(8303.200(b)(1)) 

Special  definition  of  "infants  and  toddlers" 
(8303.200(b)(2)) 

Special  definition  of  "State” 

(8303.200(b)(3)) 

State  approved  or  recognized  certification, 
licensing,  registration,  or  other  comparable 
requirements  (8  303.361(3)(4)) 

§303.6  Act 

As  used  in  this  part,  Act  means  the 
Individuals  with  Disabilities  Education 
Act. 

(Authority:  20  U.S.C.  1400) 

§303.7  Children. 

As  used  in  this  part,  children  means 
“infants  and  toddlers  with  disabilities” 
as  that  term  is  defined  in  §  303.16. 
(Authority:  20  U.S.C.  1472(1)) 

§303.8  Council. 

As  used  in  this  part,  Council  means 
the  State  Interagency  Coordinating 
Council. 

(Authority:  20  U.S.C.  1472(4)) 

§303.9  Days. 

As  used  in  this  part,  days  means 
calendar  days. 

(Authority:  20  U.S.C.  1471-1485) 

§  303.1 0  Developmental  delay. 

As  used  in  this  part,  developmental 
delay  has  the  meaning  given  to  that  term 
by  a  State  under  §  303.300. 

(Authority:  20  U.S.C.  1472(3)) 

§  303.1 1  Early  intervention  program. 

As  used  in  this  part,  early  intervention 
program  means  the  total  effort  in  a  State 
that  is  directed  at  meeting  the  needs  of 
children  eligible  under  this  part  and 
their  families. 

(Authority:  20  U.S.C.  1471-1485) 

§  303.1 2  Early  intervention  services. 

(a)  General.  As  used  in  this  part,  early 
intervention  services  means  services 
that — 

(1)  Are  designed  to  meet  the 
developmental  needs  of  each  child 
eligible  under  this  part  and  the  needs  of 
the  family  related  to  enhancing  the 
child’s  development; 

(2)  Are  selected  in  collaboration  with 
the  parents; 

(3)  Are  provided — 

(i)  Under  public  supervision; 

(ii)  By  qualified  personnel,  as  defined 
in  §  303.21,  including  the  types  of 
personnel  listed  in  paragraph  (e)  of  this 
section; 

(iii)  In  conformity  with  an 
individualized  family  service  plan;  and 

(iv)  At  no  cost,  unless,  subject  to 
§  303.520(b)(3),  Federal  or  State  law 


provides  for  a  system  of  payments  by 
families,  including  a  schedule  of  sliding 
fees;  and 

(4)  Meet  the  standards  of  the  State, 
including  the  requirements  of  this  part. 

(b)  Natural  environments.  (1)  To  the 
maximum  extent  appropriate  to  the 
needs  of  the  child,  early  intervention 
services  must  be  provided  in  natural 
environments,  including  the  home  and 
community  settings  in  which  children 
without  disabilities  participate. 

(2)  As  used  in  paragraph  (b)(1)  of  this 
section,  natural  environments  means 
settings  that  are  natural  or  normal  for 
the  child’s  age  peers  who  have  no 
disability. 

(c)  General  role  of  service  providers. 

To  the  extent  appropriate,  service 
providers  in  each  area  of  early 
intervention  services  included  in 
paragraph  (d)  of  this  section  are 
responsible  for — 

(1)  Consulting  with  parents,  other 
service  providers,  and  representatives  of 
appropriate  community  agencies  to 
ensure  the  effective  provision  of 
services  in  that  area; 

(2)  Training  parents  and  others 
regarding  the  provision  of  those 
services;  and 

(3)  Participating  in  the 
multidisciplinary  team’s  assessment  of  a 
child  and  the  child’s  family,  and  in  the 
development  of  integrated  goals  and 
outcomes  for  the  individualized  family 
service  plan. 

(d)  Types  of  services:  definitions. 
Following  are  types  of  services  included 
under  “early  intervention  services,” 
and,  if  appropriate,  dehnitions  of  those 
services; 

(1)  Assistive  technology  device  means 
any  item,  piece  of  equipment,  or 
product  system,  whether  acquired 
commercially  off  the  shelf,  modified,  or 
customized,  that  is  used  to  increase, 
maintain,  or  improve  the  functional 
capabilities  of  children  with  disabilities. 
Assistive  technology  service  means  a 
service  that  directly  assists  a  child  with 
a  disability  in  the  selection,  acquisition, 
or  use  of  an  assistive  technology  device. 
Assistive  technology  services  include — 

(i)  The  evaluation  of  the  needs  of  a 
child  with  a  disability,  including  a 
functional  evaluation  of  the  child  in  the 
child’s  customary  environment; 

(ii)  Purchasing,  leasing,  or  otherwise 
providing  for  the  acquisition  of  assistive 
technology  devices  by  children  with 
disabilities; 

(iii)  Selecting,  designing,  htting, 
customizing,  adapting,  applying, 
maintaining,  repairing,  or  replacing 
assistive  te^nology  devices; 

(iv)  Coordinating  and  using  other 
therapies,  interventions,  or  services 
with  assistive  technology  devices,  such 


\2 


Federal  Regieter  /  Vol.  58.  No.  145  /  Friday,  July  30,  1993  /  Rules  and  Regulations 


as  those  associated  with  existing 
education  and  rehabilitation  plans  and 
programs; 

(v)  Training  or  technical  assistance  for 
a  child  with  disabilities  or.  if 
appropriate,  that  child’s  family:  and 

(vi)  Training  or  technical  assistance 
for  professionals  (including  individuals 
providing  early  intervention  services)  or 
other  individuals  who  provide  services 
to  or  are  otherwise  sub^antially 
involved  in  the  major  life  functions  of 
individuals  with  disabilities. 

(2)  Audiology  includes — 

(i)  Identification  of  children  with 
auditory  impairment,  using  at  risk 
criteria  and  appropriate  audiologic 
screening  teclmiques; 

(ii)  Eletermination  of  the  range,  nature, 
and  degree  of  hearing  loss  and 
communication  functions,  by  use  of 
audiological  evaluation  procedures; 

(iii)  Referral  for  medical  and  other 
services  necessary  for  the  habilitation  or 
rehabilitation  of  children  with  auditory 
impairment: 

(iv)  Provision  of  auditory  training, 
aural  rehabilitation,  speech  reading  and 
listening  device  orientation  and 
training,  and  other  services; 

(v)  Provision  of  services  for 
prevention  of  hearing  loss;  and 

(vi)  Determination  of  the  child's  need 
for  individual  amplification,  including 
selecting,  fitting,  and  dispensing 
appropriate  listening  and  vibrotactile 
devices,  and  evaluating  the  effectiveness 
of  those  devices. 

(3)  Family  training,  counseling,  and 
home  visits  means  services  provided,  as 
appropriate,  by  social  workers, 
psychologists,  and  other  qualified 
personnel  to  assist  the  family  of  a  child 
eligible  under  this  part  in  understanding 
the  special  needs  of  the  child  and 
enhancing  the  child’s  development. 

(4)  Health  services  (See  §  303.13). 

(5)  Medical  services  only  for 
diagnostic  or  evaluation  purposes 
means  services  provided  by  a  licensed 
physician  to  determine  a  child’s 
developmental  status  and  need  for  early 
intervention  services. 

(6)  Nursing  services  includes — 

(i)  The  assessment  of  health  status  for 
the  purpose  of  providing  nursing  care, 
including  the  identification  of  patterns 
of  human  response  to  actual  or  potential 
health  problems; 

(ii)  Provision  of  nursing  care  to 
prevent  health  problems,  restore  or 
improve  functioning,  and  promote 
optimal  health  and  development;  and 

(iii)  Administration  of  medications, 
treatments,  and  regimens  prescribed  by 
a  licensed  physician. 

(7)  Nutrition  services  includes — 

(i)  Conducting  individual  assessments 
in — 


(A)  Nutritional  history  and  dietary 
intake; 

(B)  Anthropometric,  biochemical,  and 
clinical  variables; 

(C)  Feeding  skills  and  feeding 
problems;  and 

(D)  Food  habits  and  food  preferences; 

(ii)  Developing  and  monitoring 
appropriate  plans  to  address  the 
nutritional  needs  of  children  eligible 
under  this  part,  based  on  the  findings  in 
paragraph  (d)(7)(i)  of  this  section;  and 

(iii)  Making  referrals  to  appropriate 
community  resources  to  carry  out 
nutrition  goals. 

(8)  Occupational  therapy  includes 
services  to  address  the  functional  needs 
of  a  child  related  to  adaptive 
development,  adaptive  behavior  and 
play,  and  sensory,  motor,  and  postural 
development.  These  services  are 
designed  to  improve  the  child’s 
functional  ability  to  perform  tasks  in 
home,  school,  and  community  settings, 
and  include — 

(i)  Identification,  assessment,  and 
intervention; 

(ii)  Adaptation  of  the  environment, 
and  selection,  design,  and  fabrication  of 
assistive  and  orthotic  devices  to 
facilitate  development  and  promote  the 
acquisition  of  functional  skills;  and 

(iii)  Prevention  or  minimization  of  the 
impact  of  initial  or  future  impairment, 
delay  in  development,  or  loss  of 
functional  ability. 

(9)  Physical  therapy  includes  services 
to  address  the  promotion  of 
sensorimotor  function  through 
enhancement  of  musculoskeletal  status, 
neurobehavioral  organization, 
perceptual  and  motor  development, 
cardiopulmonary  status,  and  effective 
environmental  adaptation.  These 
services  include — 

(i)  Screening,  evaluation,  and 
assessment  of  infants  and  toddlers  to 
identify  movement  dysfunction; 

(ii)  Obtaining,  interpreting,  and 
integrating  information  appropriate  to 
program  planning  to  prevent,  alleviate, 
or  compensate  for  movement 
dysfunction  and  related  functional 
problems;  and 

(iii)  Providing  individual  and  group 
services  or  treatment  to  prevent, 
alleviate,  or  compensate  for  movement 
dysfunction  and  related  functional 
problems. 

(10)  Psychological  services  includes — 

(i)  Administering  psychological  and 

developmental  tests  and  other 
assessment  procedures; 

(11)  Interpreting  assessment  results; 

(iii)  Obtaining,  integrating,  and 

interpreting  information  about  child 
behavior,  and  child  and  family 
conditions  related  to  learning,  mental 
health,  and  development;  and 


(iv)  Planning  and  managing  a  program 
of  psychological  services,  including 
psychological  counseling  for  children 
and  parents,  family  counseling, 
consultation  on  child  development, 
parent  training,  and  education 
programs. 

(11)  Service  coordination  services 
means  assistance  and  services  provided 
by  a  service  coordinator  to  a  child 
eligible  under  this  part  and  the  child’s 
family  that  are  in  addition  to  the 
functions  and  activities  included  under 
§303.22. 

(12)  Social  work  services  includes — 

(i)  Making  home  visits  to  evaluate  a 
child’s  living  conditions  and  patterns  of 
parent-child  interaction; 

(ii)  Preparing  a  social  or  emotional 
developmental  asse.ssment  of  the  child 
within  the  family  context; 

(iii)  Providing  individual  and  family- 
group  counseling  with  parents  and  other 
family  members,  and  appropriate  social 
skill-building  activities  with  the  child 
and  parents: 

(iv)  Working  with  those  problems  in 
a  child’s  and  family’s  living  situation 
(home,  community,  and  any  center 
where  early  intervention  services  are 
provided)  that  affect  the  child’s 
maximum  utilization  of  early 
intervention  services;  and 

(v)  Identifying,  mobilizing,  and 
coordinating  community  resources  and 
services  to  enable  the  child  and  family 
to  receive  maximum  benefit  from  early 
intervention  services. 

(13)  Special  instruction  includes — 

(i)  The  design  of  learning 
environments  and  activities  that 
promote  the  child’s  acquisition  of  skills 
in  a  variety  of  developmental  areas, 
including  cognitive  processes  and  social 
interaction; 

(ii)  Curriculum  planning,  including 
the  planned  interaction  of  personnel, 
materials,  and  time  and  space,  that  leads 
to  achieving  the  outcomes  in  the  child’s 
individualized  family  service  plan; 

(iii)  Providing  families  with 
information,  skills,  and  support  related 
to  enhancing  the  skill  development  of 
the  child;  and 

(iv)  Working  with  the  child  to 
enhance  the  child’s  development. 

(14)  Speech-language  pathology 
includes — 

(i)  Identification  of  children  with 
communicative  or  oropharyngeal 
disorders  and  delays  in  development  of 
communication  skills,  including  the 
diagnosis  and  appraisal  of  specific 
disorders  and  delays  in  those  skills; 

(ii)  Referral  for  medical  or  other 
professional  services  necessary  for  the 
habilitation  or  rehabilitation  of  children 
with  communicative  or  oropharyngeal 
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disorders  and  delays  in  development  of 
communication  skills;  and 

(iii)  Provision  of  services  for  the 
habilitation,  rehabilitation,  or 
prevention  of  communicative  or 
oropharyngeal  disorders  and  delays  in 
development  of  communication  skills. 

(15)  Transportation  and  related  costs 
includes  the  cost  of  travel  (e.g.,  mileage, 
or  travel  by  taxi,  common  carrier,  or 
other  means)  and  other  costs  (e.g.,  tolls 
and  parking  expenses)  that  are 
necessary  to  enable  a  child  eligible 
under  this  part  and  the  child’s  family  to 
receive  early  intervention  services. 

(16)  Vision  services  means — 

(i)  Evaluation  and  assessment  of 
visual  functioning,  including  the 
diagnosis  and  appraisal  of  specihc 
visual  disorders,  delays,  and  abilities; 

(ii)  Referral  for  medical  or  other 
professional  services  necessary  for  the 
habilitation  or  rehabilitation  of  visual 
functioning  disorders,  or  both;  and 

(iii)  Communication  skills  training, 
orientation  and  mobility  training  for  all 
environments,  visual  training, 
independent  living  skills  training,  and 
additional  training  necessary  to  activate 
visual  motor  abilities. 

(e)  Qualified  personnel.  Early 
intervention  services  must  be  provided 
by  qualified  personnel,  including — 

(1)  Audiologists; 

(2)  Family  therapists; 

(3)  Nurses; 

(4)  Nutritionists; 

(5)  Occupational  therapists; 

(6)  Orientation  and  mobility 
specialists; 

(7)  Pediatricians  and  other  physicians; 

(8)  Physical  therapists; 

(9)  Psychologists; 

(10)  Social  workers; 

(11)  Special  educators;  and 

(12)  Speech  and  language 
pathologists. 

(Authority:  20  U.S.C.  1401  (a)(25),  and 
(a)(26).  1472(2);  H.R.  REP.  No.  198, 102d 
Cong.,  1st  Sess.  14  (1991);  S.  REP.  No.  84, 
102d  Cong.,  1st  Sess.  21-22  (1991)) 

Note:  The  lists  of  services  in  paragraph  (d) 
and  qualified  personnel  in  paragraph  (e)  of 
this  section  are  not  exhaustive.  Early 
intervention  services  may  include  such 
services  as  the  provision  of  respite  and  other 
family  support  services.  Qualified  personnel 
may  include  such  personnel  as  vision 
specialists,  paraprofessionals,  and  parent-to- 
parent  support  personnel.  ^ 

§303.13  Health  MrvicM. 

(a)  As  used  in  this  part,  health 
services  means  services  necessary  to 
enable  a  child  to  benefit  bom  the  other 
early  intervention  services  under  this 
part  during  the  time  that  the  child  is 
receiving  &e  other  early  intervention 
services. 

(b)  The  term  includes — 


(1)  Such  services  as  clean  intermittent 
catheterization,  tracheostomy  care,  tube 
feeding,  the  changing  of  dressings  or 
colostomy  collection  bags,  and  other 
health  services;  and 

(2)  Ck)nsultation  by  physicians  with 
other  service  providers  concerning  the 
special  health  care  needs  of  eligible 
children  that  will  need  to  be  addressed 
in  the  course  of  providing  other  early 
intervention  services. 

(c)  The  term  does  not  include  the 
following: 

(1)  Services  that  are — 

(1)  Surgical  in  nature  (such  as  cleft 
palate  surgery,  surgery  for  club  foot,  or 
the  shunting  of  hydrocephalus);  or 

(ii)  Purely  medical  in  nature  (such  as 
hospitalization  for  management  of 
congenital  heart  ailments,  or  the 
prescribing  of  medicine  or  drugs  for  any 
purpose). 

(2)  Devices  necessary  to  control  or 
treat  a  medical  condition. 

(3)  Medical-health  services  (such  as 
immunizations  and  regular  “well-baby” 
care)  that  are  routinely  recommended 
for  all  children. 

(Authority:  20  U.S.C  1472(2)) 

Note:  The  definition  in  this  section 
distinguishes  between  the  health  services 
that  are  required  under  this  part  and  the 
medical-health  services  that  are  not  required. 
The  IFSP  requirements  in  subpart  D  of  this 
part  provide  that,  to  the  extent  appropriate, 
these  other  medical-health  services  are  to  be 
included  in  the  IFSP,  along  with  the  funding 
sources  to  be  used  in  paying  for  the  services 
or  the  steps  that  will  be  taken  to  secure  the 
services  through  public  or  private  sources. 
Identifying  these  services  in  the  IFSP  does 
not  impose  an  obligation  to  provide  the 
services  if  they  are  otherwise  not  required  to 
be  provided  under  this  part.  (See  §  303.344(e) 
and  the  note  3  following  that  section.) 

§303.14  IFSP. 

As  used  in  this  part,  IFSP  means  the 
individualized  family  service  plan,  as 
that  term  is  defined  in  §  303.340(b). 
(Authority:  20  U.S.C.  1477) 

§303.15  Include;  including. 

As  used  in  this  part,  include  or 
including  means  that  the  items  named 
are  not  all  of  the  possible  items  that  are 
covered  whether  like  or  unlike  the  ones 
named. 

(Authority:  20  U.S.C.  1471-1485) 

§  303.16  Infants  and  toddlers  with 
disabilities. 

(a)  As  used  in  this  part,  infants  and 
toddlers  with  disabilities  means 
individuals  firom  birth  through  age  two 
who  need  early  intervention  services 
because  they — 

(1)  Are  experiencing  developmental 
delays,  as  measured  by  appropriate 
diagnostic  instruments  and  procedures, 
in  one  or  more  of  the  following  areas: 


(1)  Cognitive  development. 

(ii)  Physical  development,  including 
vision  and  hearing. 

(iii)  Communication  development. 

(iv)  Social  or  emotional  development. 

(v)  Adaptive  development;  or 

(2)  Have  a  diagnosed  physical  or 
mental  condition  that  has  a  high 
probability  of  resulting  in 
developmental  delay. 

(b)  The  term  may  also  include,  at  a 
State’s  discretion,  children  from  birth 
through  age  two  who  are  at  risk  of 
having  substantial  developmental 
delays  if  early  intervention  services  are 
not  provided. 

(Authority:  20  U.S.C  1472(1)) 

Note  1:  The  phrase  "a  diagnosed  physical 
or  mental  condition  that  has  a  high 
probability  of  resulting  in  developmental 
delay,"  as  used  in  paragraph  (a)(2)  of  this 
section,  applies  to  a  condition  if  it  typically 
results  in  developmental  delay.  Examples  of 
these  conditions  include  chromosomal 
abnormalities;  genetic  or  congenital 
disorders;  severe  sensory  impairments, 
including  hearing  and  vision;  inborn  errors  of 
metabolism;  disorders  reflecting  disturbance 
of  the  development  of  the  nervous  system; 
congenital  infections;  disorders  secondary  to 
exposure  to  toxic  substances,  including  fetal 
alcohol  syndrome;  and  severe  attachment 
disorders. 

Note  2:  With  respect  to  paragraph  (b)  of 
this  section,  children  who  are  at  risk  may  be 
eligible  under  this  part  if  a  State  elects  to 
extend  services  to  that  population,  even 
though  they  have  not  b^n  identified  as 
disabled. 

Under  this  provision.  States  have  the 
authority  to  define  who  would  be  "at  risk  of 
having  substantial  developmental  delays  if 
early  intervention  services  are  not  provided." 
In  defining  the  "at  risk”  population.  States 
may  include  well-known  biological  and 
environmental  factors  that  can  be  identified 
and  that  place  infants  and  toddlers  "at  risk” 
for  developmental  delay.  Commonly  cited 
factors  include  low  birth  weight,  respiratory 
distress  as  a  newborn,  lack  of  oxygen,  brain 
hemorrhage,  infection,  nutritional 
deprivation,  and  a  history  of  abuse  or  neglect. 
It  should  be  noted  that  "at  risk”  factors  do 
not  predict  the  presence  of  a  barrier  to 
development,  but  they  may  indicate  children 
who  are  at  higher  risk  of  developmental 
delay  than  children  without  these  problems. 

§303.17  Multidisciplinary. 

As  used  in  this  part,  multidisciplinary 
means  the  involvement  of  two  or  more 
disciplines  or  professions  in  the 
provision  of  integrated  and  coordinated 
services,  including  evaluation  and 
assessment  activities  in  §  303.322  and 
development  of  the  IFSP  in  §  3,03.342. 

(Authority:  20  U.S.C.  1476(b)(3),  1477(a)) 

§303.18  Parent 

As  used  in  this  part,  parent  means  a 
parent,  a  guardian,  a  person  acting  as  a 
parent  of  a  child,  or  a  surrogate  parent 
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who  has  been  appointed  in  accordance 
with  §  303.406.  The  term  does  not 
include  the  State  if  the  child  is  a  ward 
of  the  State. 

(Authority:  20  U.S.C.  1477) 

Note:  The  tenn  “parent”  has  been  dehned 
to  include  persons  acting  in  the  place  of  a 
parent,  sucti  as  a  grandparent  or  stepparent 
with  whom  a  child  lives,  as  well  as  persons 
who  are  legally  responsible  for  the  (mild’s 
welfore.  The  ()e6nition  in  this  section  is 

identi(ml  to  the  deHnition  used  in  the  _ 

regulations  under  Part  B  of  the  Act  (34  CFR 
300.13). 

1303.19  Policfot. 

(a)  As  used  in  this  part,  policies 
means  State  statutes,  regulations. 
Governor's  orders,  directives  by  the  lead 
agency,  or  other  written  documents  that 
represent  the  State's  position 
concerning  any  matter  covered  under 
this  part. 

(b)  State  policies  include — 

(1)  A  State’s  commitment  to  develop 
and  implement  the  statewide  system 
(see  §  303.150): 

(2)  A  State’s  eligibility  criteria  and 
prooadures  (see  §  303.300); 

(3)  A  statement  that,  consistent  with 
§  303.520(b),  provides  that  services 
under  this  part  will  be  provided  at  no 
cost  to  parents,  except  where  a  system 
of  payments  is  provided  for  under 
Federal  or  State  law. 

(4)  A  State's  standards  for  personnel 
who  provide  services  to  children 
eligible  under  this  pert  (see  §  303.361); 

(5)  A  State’s  position  and  procedures 
related  to  contracting  or  making  other 
arrangements  with  service  providers 
under  subpart  F  of  this  part;  and 

(6)  Other  positions  that  the  State  has 
adopted  related  to  implementing  any  of 
the  other  requirements  under  this  part. 
(Authority:  20  U.S.C  1471-1485) 

§303.20  Public  agency. 

As  used  in  this  part,  public  agency 
includes  the  lead  agency  and  any  other 
political  subdivision  of  the  State  that  is 
responsible  for  providing  early 
intervention  services  to  children  eligible 
under  this  part  and  their  families. 
(Authority:  20  U.S.C  1471-1485) 

§303.21  Qualified. 

As  used  in  this  part,  qualified  means 
that  a  person  has  met  State  approved  or 
recognized  certification,  licensing, 
registration,  or  other  fmmparable 
requirements  that  apply  to  the  area  in 
which  the  person  is  providing  early 
intervention  services. 

(Authority:  20  U.S.C  1472(2)) 

Note:  These  regulations  c»ntaia  the 
following  provisions  relating  to  a  State’s 
responsibility  to  ensure  that  personnel  are 
qualified  to  provide  early  Intervention 
services: 


1.  Section  303.12(a)(4)  provides  that  early 
intervention  services  must  meet  State 
standards.  This  provision  implements  a 
requirement  that  is  similar  to  a  longstanding 
provision  under  Part  B  of  the  Act  (i.e.,  that 
the  State  educational  agency  establish 
standards  and  ensure  that  those  standards  are 
currently  met  for  all  programs  providing 
special  location  and  related  services). 

2.  Section  303.12(a)(3)(ii)  provides  that 
early  intervention  services  must  be  provided 
by  qualified  personnel. 

3.  Section  303.361(b)  requires  statewide 
systems  to  have  policies  and  procedures 
relating  to  personnel  standards. 

§  303  22  Service  coordirtation  (case 
management). 

(a)  General.  (1)  As  used  in  this  part, 
except  in  §303.12(d)(ll),  service 
coordination  means  the  activities 
carried  out  by  a*  service  coordinator  to 
assist  emd  enable  a  child  eligible  under 
this  part  and  the  child’s  family  to 
receive  the  rights,  procedural 
safeguards,  and  services  that  are 
authorized  to  be  provided  under  the 
State’s  early  intervention  program. 

(2)  EacJi  child  eligible  under  this  part 
and  the  child’s  family  must  be  provided 
with  one  service  coordinator  who  is 
responsible  for — 

(i)  Coordinating  all  services  across 
agency  lines;  and 

(ii)  Serving  as  the  single  point  of 
contact  in  helping  parents  to  obtain  the 
services  and  assistance  they  need. 

(3)  Service  coordination  is  an  active, 
ongoing  process  that  involves— 

(i)  Assisting  parents  of  eligible 
children  in  gaining  access  to  the  early 
intervention  services  and  other  services 
identified  in  the  individualized  family 
service  plan; 

(ii)  Coordinating  the  provision  of 
early  intervention  services  and  other 
services  (such  as  medical  services  for 
other  than  diagnostic  and  evaluation 
purposes)  that  the  child  needs  or  is 
being  provided; 

(iii)  Facilitating  the  timely  delivery  of 
available  services;  and 

(iv)  Continuously  seeking  the 
appropriate  services  and  situations 
necessary  to  benefit  the  development  of 
each  child  being  served  for  the  duration 
of  the  child’s  eligibility. 

(b)  Specific  service  coordination 
activities,  ^rvice'coordination 
ac:tivities  include — 

(1)  Coordinating  the  performance  of 
evaluations  and  assessments; 

(2)  Facilitating  and  participating  in 
the  development,  review,  and 
evaluation  of  individualized  family 
service  plans; 

(3)  Assisting  families  in  identifying 
available  service  providers; 

(4)  Coordinating  and  monitoring  the 
delivery  of  available  services; 


(5)  Informing  families  of  the 
availability  of  advocacy  services; 

(6)  Coordinating  witn  medical  and 
health  providers;  and 

(7)  Facilitating  the  development  of  a 
transition  plan  to  preschool  services,  if 
appropriate. 

(c)  Employment  and  assignment  of 
service  coordinators.  (1)  Service 
coordinators  may  be  employed  or 
as.signed  in  any  w'ay  that  is  permitted 
under  State  law,  so  long  as  it  is 
consistent  with  the  requirements  of  this 
part. 

(2)  A  State’s  policies  and  procedures 
for  implementing  the  statewide  system 
of  early  intervention  services  must  be 
designed  and  implemented  to  ensure 
that  service  coordinators  are  able  to 
effectively  carry  out  on  an  interagency 
basis  the  functions  and  services  listed 
under  paragraphs  (a)  and  (b)  of  this 
section. 

(d)  Qualifications  of  service 
coordinators.  Service  coordinators  must 
be  persons  who,  cxmsistent  with 

§  303.344(g),  have  demonstrated 
knowledge  and  understanding  about — 

(1)  Infants  and  toddlers  who  are 
eligible  under  this  part; 

(2)  Part  H  of  the  Act  and  the 
regulations  in  this  part;  and 

(3)  The  nature  and  scope  of  services 
available  under  the  State’s  early 
intervention  program,  the  system  of 
payments  for  services  in  the  State,  and 
other  pertinent  information. 

(Authority:  20  U.S.C.  1472(2)) 

Note  1:  If  States  have  existing  service 
coordination  systems,  the  States  may  use  or 
adapt  those  systems,  so  long  as  they  are 
consistent  with  the  requirements  of  this  part. 

Note  2:  The  legislative  history  of  the  1991 
amendments  to  the  Act  indicates  that  the  use 
of  the  term  “service  cxxirdination’’  was  not 
intended  to  affect  the  authority  to  seek 
reimbursement  for  services  provided  under 
Medicaid  or  any  other  legislation  that  makes 
reference  to  “case  management”  servicxis.  See 
H.R.  REP.  NO.  198, 102d  Cong.,  1st  Sess.  12 
(1991);  S.  REP.  NO.  84, 102d  Cong.,  1st  Sess. 
20  (1991). 

§303.23  State. 

Except  as  provided  in  §  303.200(b)(3), 
State  means  eacii  of  the  50  States,  the 
Commonwealth  of  Puerto  Rico,  the 
District  of  Columbia,  and  the 
jurisdictions  of  Guam,  American  Samoa, 
the  Virgin  Islands,  the  Commonwealth 
of  the  Northern  Mariana  Islands,  and 
Palau  (until  the  Compact  of  Free 
Association  with  Palau  takes  effect 
pursuant  to  section  101(a)  of  Pub.  L.  99- 
658). 

(Authority:  20  U.S.C.  1401(a)(6)) 

§303.24  EDGAR  definitions  that  apply. 

The  following  terms  used  in  diis  part 
are  defined  in  34  CFR  77.1: 
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Applicant 

Award 

Contract 

Department 

EDCAR 

Fiscal  year 

Grant 

Grantee 

Grant  period 

Private 

Public 

Secretary 

(Authority:  20  U.SXX  1471-1485) 

Subpart  B — State  Application  for  a 
Grant 

General  Requirements 

f  303.100  Conditions  of  aseislance. 

(a)  In  order  to  receive  funds  under 
this  part  for  any  fiscal  year,  a  State 
must — 

(1)  Have  an  approved  application  that 
contains  the  informatimi  r^uired  in 
this  subpart  for  the  year  in  which  the 
State  is  applying:  and 

(2)  Have  cm  file  with  the  Secretary  the 
statement  of  assurances  required  under 
§§303.120  through  303.128. 

(b)  For  years  one  through  five,  a  State 
shall  submit  an  annual  application. 
Thereafter,  a  State  may  submit  a  three- 
year  application. 

(Authority:  20  U.S.&  1478) 

§303.101  How  the  Socrstary  disapprovM 
■  State’s  application  or  statsment  of 
assurances. 

The  Secretary  follows  the  procedures 
in  34  CTR  300.581  through  300.586 
before  disapproving  a  State's 
application  or  statement  of  assurances 
submitted  under  this  part. 

(Authority:  20  U.S.C  1478) 

Public  Participaticm 

§  303.110  General  requhrementa  and 
timelinee  for  public  participation. 

(a)  Before  submitting  to  the  Secretary 
its  application  under  this  part,  and 
before  adopting  a  new  or  revised  policy 
that  is  not  in  its  current  application,  a 
State  shall — 

(1)  Publish  the  application  or  policy 
in  a  manner  that  will  ensui«  circulation 
throughout  the  State  for  at  least  a  60-day 
period,  with  an  opportunity  for 
comment  on  the  application  or  policy 
for  at  least  30  days  during  that  period; 

(2)  Hold  public  hearings  on  the 
application  or  policy  during  the  60-day 
period  required  in  paragraph  (aKl)  of 
this  section;  and 

(3)  Provide  adequate  notice  of  the 
hearings  required  in  paragraph  (aH2)  of 
this  section  at  least  30  days  before  the 
dates  that  the  hearings  are  conducted. 

(b)  A  State  may  request  the  Secretary 
to  waive  compliance  with  the  timelines 


in  paragraph  (a)  of  this  section.  The 
Secretary  grants  the  request  if  the  5>tatH 
demonstrates  that — 

(1)  There  are  circumstances  that 
would  warrant  such  an  exception;  and 

(2)  The  timelines  that  will  be  followed 
provide  an  adequate  opportunity  for 
public  paitidpatkm  and  comment. 
(Authority:  20  U.S.C  1478(a)(4)) 

§303.111  Notice  of  public  hearings  and 
opportunity  to  coimnenL 

The  notice  required  in  §303.110(8)(3) 
must — 

(a)  Be  published  in  newspapers  or 
announced  in  other  media,  or  both,  with 
coverage  adequate  to  notify  the  general 
public  throughout  the  State  about  the 
hearings  and  opportunity  to  comment 
on  the  application  or  policy;  and 

(b)  Be  in  sufficient  detail  to  inform  tlie 
public  about — 

(1)  The  purpose  and  scope  of  the  State 
application  or  policy,  and  its 
relationship  to  Part  H  of  the  Act; 

(2)  The  length  of  the  comment  period 
and  the  date,  time,  and  location  of  each 
hearing;  and 

(’3)  Tlie  procedures  for  providing  oral 
comments  or  submitting  written 
comments. 

(Authority:  20  U.S.C.  1478(a)(4l(A)) 

§  303.1 1 2  Public  hearings. 

Each  State  shall  bold  public  hearings 
in  a  sufftcient  number  and  at  times  and 
places  that  afford  interested  parties 
throughout  the  State  a  reasonable 
opportunity  to  participate. 

(Authority:  20  U.S.C.  1478(a)(4)) 

§  303.1 13  Reviewing  and  reporting  on 
public  comments  received. 

(a)  Review  of  comments.  Before 
adopting  its  application,  and  before  the 
adoption  of  a  new  or  revised  policy  not 
in  the  application,  the  lead  agency 
shall — 

(1)  Review  and  consider  all  public 
comments;  and 

(2)  Make  any  modifications  it  deems 
necessary  in  the  application  or  policy. 

(b)  Reporting  on  comments  to  the 
Secretary.  In  submitting  the  State’s 
application  or  polic}-  to  the  Secretary, 
the  lead  agency  shall  include — 

(1)  A  summary  of  the  public 
comments  received  as  a  result  of  the 
activities  required  in  §§  303.110  through 
303.112; 

(2)  ’The  State’s  responses  to  those 
comments;  and 

(3)  Copies  of  news  releattes, 
advertisements,  and  announcements 
used  to  provide  notice. 

(Authority.  20  U.SG.  1478(a)) 


Statement  of  Annrances 

§303.120  Gwwral. 

(a)  A  State's  statement  of  assurances 
must  contain  the  information  required 
in  §§  303.121  throu^  303.128. 

(b)  Unless  otherwise  required  by  the 
Secretary,  the  statement  is  submitted 
only  once,  and  remains  in  effect 
throughout  the  tenn  of  a  State’s 
participation  under  this  part. 

(c)  A  State  may  submit  a  revised 
statement  of  assurances  if  the  statement 
is  consistent  with  the  requirements  in 
§§303.121  through  303.128. 

(Authority:  20  U.S.C  1478(b)) 

§  303.121  Reports  and  rseorda. 

Tlie  statement  must  provide  for — 

(a)  Making  reports  in  such  fcnm  and 
containing  such  information  as  the 
Secretary  may  require:  and 

(b)  Keeping  such  records  and 
affording  such  access  to  those  recxirds  as 
the  Secretary  may  find  necessary  to 
assure  compliance  with  the 
requirements  of  this  part,  the 
correctness  and  verification  of  reports, 
and  the  proper  disbursement  of  funds 
provided  under  this  part. 

(Approved  by  the  Oftioe  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority-:  20  U.S.C  1478(b)(4)) 

§303.122  Control  of  funds  and  property. 

The  statement  must  provide  assurance 
satisfactory  to  the  Secretary  that — 

(a)  The  control  of  funds  provided 
under  this  part,  and  title  to  property 
acquired  with  those  funds,  will  be  in  a 
public  agency  for  the  uses  and  purposes 
provided  in  this  part;  and 

(b)  A  public  agency  will  administer 
the  hinds  and  property. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C.  1478(bK3)) 

§303.123  Prohibition  against 
commingling. 

The  statement  must  include  an 
assurance  satisfactory  to  the  Secretary 
that  funds  made  available  under  this 
part  will  not  be  commingled  with  State 
funds. 

(Approved  by  the  Office  of  Management  and 
Budget  under  oontroi  number  1820-0550) 
(Authority:  20  U.S.C  1478(b)(5)(A)) 

Note:  As  used  in  this  part,  commingie 
means  depositing  or  recording  funds  in  a 
general  account  without  the  ability  to 
identify  each  specific  source  of  funds  for  any 
expenditure.  Under  that  general  definition,  it 
is  clear  that  commingling  is  prohibited. 
However,  to  the  extent  that  the  funds  from 
each  of  a  series  of  Federal.  State,  local,  and 
private  funding  sources  can  be  identified — 
with  a  clear  audit  trail  for  each  source — it  is 
appropriate  for  those  funds  to  be 
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consolidated  for  carrying  out  a  conunon 
purpose.  In  fact,  a  State  may  find  it  essential 
to  set  out  a  funding  plan  that  incorporates, 
and  accounts  for.  all  sources  of  funds  that 
can  be  targeted  on  a  given  activity  or  function 
related  to  the  State's  early  intervention 
program. 

l^us,  the  assurance  in  this  section  is 
satisfied  by  the  use  of  an  accounting  system 
that  includes  an  “audit  trail"  of  the 
expenditure  of  funds  awarded  under  this 
part.  Separate  bank  accounts  are  not 
required. 

f  303.124  ProhlMtion  against  supplanting. 

(a)  The  statement  must  include  an 
assurance  satisfactory  to  the  Secretary 
that  Federal  funds  made  available  under 
this  part  will  be  used  to  supplement  and 
increase  the  level  of  State  and  local 
funds  expended  for  children  eligible 
under  this  part  and  their  families  and  in 
no  case  to  supplant  those  State  and  local 
funds. 

(b)  To  meet  the  requirement  in 
paragraph  (a)  of  this  section,  the  total 
amount  of  State  and  local  funds 
budgeted  for  expenditures  in  the  current 
fiscal  year  for  early  intervention  services 
for  children  eligible  under  this  part  and 
their  families  must  be  at  least  equal  to 
the  total  amount  of  State  and  local  funds 
actually  expended  for  early  intervention 
services  for  these  children  and  their 
families  in  the  most  recent  preceding 
fiscal  year  for  which  the  information  is 
available.  Allowance  may  be  made  for — 

(1)  Decreases  in  the  number  of 
children  who  are  eligible  to  receive 
early  intervention  services  under  this 
part;  and 

(2)  Unusually  large  amounts  of  funds 
expended  for  such  long-term  purposes 
as  the  acquisition  of  equipment  and  the 
construction  of  facilities. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C.  1478(b)(5)(B)) 

§303.125  FImsI  control. 

The  statement  must  provide  assurance 
satisfactory  to  the  Secretary  that  such 
fiscal  control  and  fund  accounting 
procedures  will  be  adopted  as  may  be 
necessary  to  assure  proper  disbursement 
of,  and  accounting  for.  Federal  funds 
paid  under  this  part. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C  1478(b)(6)) 

§303.126  Peyor  of  last  resort 

The  statement  must  include  an 
assurance  satisfactory  to  the  Secretary 
that  the  State  will  comply  with  the 
provisions  in  §  303.527,  including  the 
requirements  on — 

(a)  Nonsubstitution  of  funds;  and 

(b)  Non-reduction  of  other  benefits. 


(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C.  1478(b)(2)) 

§303.127  Assurance  regarding 
expenditure  of  funds. 

The  statement  must  include  an 
assurance  satisfactory  to  the  Secretary 
that  the  funds  paid  to  the  State  under 
this  part  will  be  expended  in 
accordance  with  the  provisions  of  this 
part,  including  the  requirements  in 
§303.3. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C.  1478(b)(1)) 

§303.128  Traditionaliy  undsrssrved 
groups. 

The  statement  must  include  an 
assurance  satisfactory  to  the  Secretary 
that  policies  and  practices  have  been 
adopted  to  ensure — 

(a)  That  traditionally  underserved 
groups,  including  minority,  low-income, 
and  rural  families,  are  meaningfully 
involved  in  the  planning  and 
implementation  of  all  the  requirements 
of  this  part;  and 

(b)  Tnat  these  families  have  access  to 
culturally  competent  services  within 
their  local  geographical  areas. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C.  1478(bK7)) 

General  Requirements  for  a  State 
Application 

§303.140  General. 

A  State’s  application  under  this  part 
must  contain  the  information  required 
in  §§303.141  through  303.148. 

(Authority:  20  U.S.C.  1478(a)) 

§  303.1 41  Information  about  the  Council. 

Each  application  must  include 
information  demonstrating  that  the  State 
has  established  a  State  Interagency 
(Coordinating  Council  that  meets  the 
requirements  of  Subpart  G  of  this  part. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C.  1478(a)(3)) 

§303.142  Designation  of  lead  agency. 

Each  application  must  include  a 
designation  of  the  lead  agency  in  the 
State  that  will  be  responsible  for  the 
administration  of  funds  provided  under 
this  part. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C.  1478(a)(1)) 

§303.143  Designation  regarding  financial 
responsibility. 

Each  application  must  include  a 
designation  by  the  State  of  an  individual 


or  entity  responsible  for  assigning 
financial  responsibility  among 
appropriate  agencies. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C  1478(a)(2)) 

§  303.1 44  Assurartce  regarding  use  of 
funds. 

Each  application  must  include  an 
assurance  that  funds  received  under  this 
part  will  be  used  to  assist  the  State  to 
plan,  develop,  and  implement  the 
statewide  system  required  under 
subparts  D  through  F  of  this  part. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C.  1475, 1478(a)(4)) 

§  303.145  Description  of  use  of  funds. 

(a)  General.  Each  application  must 
include  a  description  of  how  a  State 
proposes  to  use  its  funds  under  this  part 
for  the  fiscal  year  or  years  covered  by 
the  application.  The  description  must  be 
presented  separately  for  the  lead  agency 
and  the  Council,  and  include  the 
information  required  in  paragraphs  (b) 
through  (d)  of  this  section. 

(b)  Administrative  positions.  Each 
application  must  include — 

(1)  A  list  of  administrative  positions, 
with  salaries,  and  a  description  of  the 
duties  for  each  person  whose  salary  is 
paid  in  whole  or  in  part  with  funds 
awarded  under  this  part;  and 

(2)  For  each  position,  the  percentage 
of  salai7  paid  with  those  funds. 

(c)  Planning,  development,  and 
implementation  activities.  Each 
application  must  include — 

(1)  A  description  of  the  nature  and 
scope  of  each  major  activity  to  be 
carried  out  under  this  part  in  planning, 
developing,  and  implementing  the 
statewide  system  of  early  intervention 
services;  and 

(2)  The  approximate  amount  of  funds 
to  be  ^ent  for  each  activity. 

(d)  Direct  services.  (1)  Each 
application  must  include  a  description 
of  any  direct  services  that  the  State 
expects  to  provide  to  eligible  children 
and  their  families  with  ^nds  under  this 
part,  consistent  with  §§303.521  and 
303.527. 

(2)  The  description  must  include 
information  about  each  type  of  service 
to  be  provided,  including — 

(i)  A  summary  of  the  methods  to  be 
used  to  provide  the  service  (e.g., 
contracts  or  other  arrangements  with 
specified  public  or  private 
organizations);  and 

(ii)  The  approximate  amount  of  funds 
under  this  part  to  be  used  for  the 
service. 

(e)  Activities  by  other  agencies.  If 
other  agencies  are  to  receive  funds 
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under  this  part,  the  application  must 
include — 

(1)  The  name  of  each  agency  expected 
to  receive  funds; 

(2)  The  approximate  amount  of  funds 
each  agency  will  receive;  and 

(3)  A  summary  of  the  purposes  for 
which  the  funds  will  be  us^. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C.  1478(a)(4)  and  (a)(6)) 

§303.146  Infomwiion  about  public 
participation. 

Each  application  must  include  the 
information  on  public  participation  that 
is  required  in  §  303.113(b). 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C  1478(a)(5)) 

§303.147  Equitable  distribution  of 
resourcaa. 

(a)  Each  application  must  irmlude  a 
description  of  the  procediu^  used  by 
the  State  to  ensure  an  equitable 
distribution  of  resources  made  available 
under  this  part  among  all  geographic 
areas  within  the  State. 

(b)  In  determining  equitable 
distribution  of  resources,  a  State  must 
take  into  account  the  need  for  services 
across  all  geographical  areas  within  the 
State. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C  1478(a)(7)) 

§303.148  Transition  to  preschool 
programs. 

Each  application  must  include  the 
policies  and  procedures  used  to  ensure 
a  smooth  transition  for  individuals 
participating  in  the  early  intervention 
program  under  this  part  who  are  eligible 
for  participation  in  preschool  programs 
under  Part  B  of  the  Act,  including — 

(a)  A  description  of  how  the  families 
will  be  included  in  the  transitional 
plans; 

(b)  A  description  of  how  the  lead 
agency  under  this  part  will — 

(1)  Notify  the  appropriate  local 
educational  agency  or  intermediate 
educational  unit  in  which  the  child 
resides;  and 

(2)  Convene,  with  the  approval  of  the 
family,  a  conference  among  the  lead 
agency,  the  family,  and  the  local 
educational  agracy  m  unit  at  least  90 
days  before  the  child’s  third  birthday  or, 
if  earlier,  the  date  on  which  the  child  is 
eligible  for  the  preschool  program  under 
Part  B  of  the  Act  in  accordance  with 
State  law,  to — 

(i)  Review  the  child’s  program  options 
for  the  period  horn  the  t^ild’s  third 
birthday  throu^  the  rmnainder  of  the 
school  year,  and 


(ii)  Establish  a  transition  plan;  and 

(c)  If  the  State  educational  agency, 
which  is  responsible  for  administering 
preschool  programs  under  Part  B  of  the 
Act,  is  not  the  lead  agency  under  this 
part,  an  interagency  agreement  between 
the  two  agencies  to  ensure  coordination 
on  transiticm  matters. 

(Approved  by  the  Office  of  Management  and 
Bucket  under  control  number  1820-0550) 
(Authority:  20  U.S.C  1478(a)(8)) 

Note  1:  Among  the  matters  that  should  be 
considered  in  dewloping  policies  and 
procedures  to  ensure  a  smooth  transition  of 
diildren  from  one  program  to  the  other  are 
the  following: 

•  The  financial  responsibilities  of  all 
anpn^riate  agencies,  consistent  with 
§§  303.523  and  300.152. 

•  The  responsibility  for  performing 
evaluations  of  children  (see  §§  303.322  and 
300.531). 

•  The  development  and  implementation  of 
an  individualize  education  program  (“lEP’) 
or  an  individualized  frunily  service  plan 
("IFSF*)  for  each  child,  consistent  with  the 
requirements  of  law  (see  §  303.344(h)  and 
sections  613(a)(15)  and  614(a)(5)  of  the  Act). 

•  The  coordination  of  communication 
between  agencies  and  the  child's  family. 

•  The  mechanisms  to  ensure  the 
uninterrupted  provision  of  appropriate 
services  to  the  child. 

Note  2:  While  the  transition  requirements 
of  the  Act  and  this  section  pertain  to  diildren 
who  are  eligible  for  preschool  programs 
under  Part  B,  States  are  encouraged  to  adopt 
policies  and  procedures  to  facilitate  a  smo^ 
transition  of  other  children  who  are  exiting 
the  Part  H  program  as  well. 

Specific  Application  Requirements  for 
Years  One  Through  Five  and  Thereafter 

§  303.149  Application  requirements  for 
firet  and  second  years. 

A  State’s  annual  application  for  the 
first  and  second  years  of  participation 
under  this  part  must  contain  the 
information  required  in  §§  303.141 
through  303.148. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C.  1475, 1478(a)) 

§  303.1 SO  Third  year  applications. 

(a)  General.  A  State’s  third  year 
application  under  this  part  must  contain 
the  following: 

(1)  The  information  required  in 
§§  303.141  through  303.148. 

(2)  Either — 

(i)  The  information  and  assurances 
regarding  the  statewide  system  of  early 
interventirm  SMvices,  as  required  in 
paragraph  (b)  of  this  section;  or 

(ii)  If  the  State  is  eligible  for  a  waiver, 
a  request  for  a  waiver,  in  accordance 
with  the  requirements  in  §  303.151. 

(3)  Other  information  that  the 
Secretary  may  require. 


(b)  Adoption  of  policy  on  statewide 
system.  Each  thM  year  application 
must  include  information  and 
assurances  demonstrating  to  the 
satisfaction  of  the  Secretary  that — 

(1)  It  is  the  policy  of  the  State  to 
develop  and  implement  a  statewide, 
comprehensive,  coordinated, 
interagency,  multidisciplinary  system 
for  providing  early  intervention  services 
to  all  children  eligible  under  this  part 
and  their  families; 

(2)  The  policy  in  paragraph  (b)(1)  of 
this  section  incorporates  all  of  the 
components  of  the  statewide  system  of 
early  intervention  services  that  are 
required  under  this  part;  and 

(3)  Subject  to  §  303.341(a],  the  I 

statewide  system  will  be  in  effect  no  ' 
later  than  the  beginning  of  the  State’s  ] 
fourth  year  of  participation  under  this 
part. 

(Approved  by  the  Office  of  Management  and 
Budj^  under  control  number  1820-0550) 
(Authority:  20  U.S.C  1475(b),  1478(a))  ! 

§303.151  Waiver  of  the  pollqf  adoption  I 

requirement  for  the  third  year. 

The  Secretary  may  award  a  grant  to  a 
State  under  this  part  for  the  third  year 
even  if  the  State  has  not  adopted  foe 
policy  required  in  §  303.150(b),  if  the 
State,  in  its  third  year  application, 
includes  a  statement  requesting  a 
waiver,  including — 

(a)  Information  demonstrating  that  the 
State  has  made  a  good  faith  effort  to 
adopt  a  policy  that  meets  foe 
requirements  in  §  303.150(b)(1)  and 
(b)(2); 

(b)  The  reasons  why  foe  State  was 
unable  to  meet  foe  timeline  for  policy 
adoption,  and  the  steps  remaining 
before  foe  policy  will  be  adopted;  and 

(c)  An  assurance  that,  except  as 
provided  in  $  303.341(a).  foe  policy 
required  in  §  303.150(b)(1)  and  (b)(2) 
will  be  adopted  and  go  into  effect  no 
later  than  foe  beginning  of  foe  State’s 
fourth  year  of  participatimi  iinder  this 
part. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C  1475(bH2)) 

Note:  An  example  of  when  the  Secretary 
may  grant  a  waiver  is  a  situation  in  which 
a  State’s  policy  is  awaiting  action  by  the  State 
legislature,  but  the  legislative  session  does 
not  commence  until  after  the  State’s 
application  must  be  submitted. 

§303.152  Fourth  year  appHcatiens. 

A  State’s  application  for  foe  fourth 
year  of  participation  under  this  part 
must  contain — 

(a)  The  information  required  in 
§§303.141  through  303.148; 

(b)  Information  and  assurances  to 
demonstrate  that — 
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(1)  The  requirements  in 

§  303.150(b)(1)  and  (b)(2)  are  met;  and 

(2)  Subject  to  §  303.341(a).  the 
statewide  system  of  early  intervention 
services  is  in  effect,  or  will  be  in  eflect 
no  later  than  the  beginning  of  the  fourth 
year  of  the  State’s  participation  under 
this  part; 

(c)  Information  and  assurances 
required  in  §§  303.161  through  303.176; 
and 

(d)  Other  information  that  the 
Secretary  may  require. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C.  1475(b).  1478(a)) 

§303.153  States  wHh  mandates  aa  of 
Septembsr  1, 1986,  to  servs  children  with 
disabilities  from  bbih. 

(a)  Subject  to  the  requirements  in 
paragraph  (b)  of  this  section,  a  State  that 
has  in  effect  a  State  law,  enacted  before 
September  1, 1986,  that  requires  the 
provision  of  a  hee  appropriate  public 
education  to  children  with  disabilities 
from  birth  through  age  two  is  eligible  for 
a  grant  under  this  part  for  the  first 
through  the  fourth  year  of  its 
participation. 

(b)  A  State  meeting  the  conditions  in 
paragraph  (a)  of  this  section  must — 

(1)  Have  on  file  with  the  Secretary  a 
statement  of  assurances  containing  the 
information  required  in  §§  303.121 
through  303.128; 

(2)  Submit  an  annual  application  for 
years  one  through  four  that  contains  the 
information  in  §§  303.141  through 
303.148; 

(3)  Meet  the  public  participation 
requirements  in  §§  303.110  through 
303.113;  and 

(4)  Provide  a  copy  of  the  State  law 
that  requires  the  provision  of  a  free 
appropriate  public  education  to 
children  with  disabilities  fi'om  birth 
through  age  two. 

(c)  In  oraer  to  receive  funds  under 
this  part  for  the  fifth  and  succeeding 
years,  the  State  must  submit  an 
application  that  meets  the  requirements 
in  §303.154. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority;  20  U.S.C  1475(d)) 

§303.154  Applications  for  year  five  and 
each  ysar  tharaaftar. 

(a)  Fifth  year  application.  A  State’s 
application  for  the  fifth  year  of  its 
participation  under  this  part  must 
contain — 

(1)  The  information  and  assurances 
required  in  §§  303.141  through  303.148 
and  §§303.161  through  303.176; 

(2)  Information  and  assurances 
demonstrating  to  the  satisfaction  of  the 
Secretary  that  the  statewide  system  of 


ecurly  intervention  services  required  in 
this  part  is  in  efiect; 

(3)  A  policy  that,  no  later  than  the 
beginning  of  the  fifth  year  of  the  State’s 
participation,  appropriate  early 
intervention  services  will  be  available  to 
all  children  in  the  State  who  are  eligible 
under  this  part  and  their  families; 

(4)  A  description  of  the  services  to  be 
provided  no  later  than  the  beginning  of 
the  fifth  year,  in  accordance  with  the 
timetables  under  §  303.302;  and 

(5)  Other  information  that  the 
Secretary  may  require. 

(b)  Applications  for  succeeding  years. 

A  State’s  applications  for  the  succeeding 
years  of  participation  under  this 
program  must  contain  information  and 
assurances  demonstrating  to  the 
satisfaction  of  the  Secretary  that  the 
State  will  continue  to  meet  all  • 
applicable  conditions  in  paragraph  (a)  of 
this  section. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C  1475(c),  1476(b)(2),  and 
1478(a)) 

§303.155  Differential  funding. 

Notwithstanding  any  other  provision 
of  this  part,  an  eligible  entity  that  is 
experiencing  significant  hardships  in 
meeting  the  eligibility  requirements  for 
a  grant  under  this  part  for  the  fourth  or 
fifth  year  of  participation  may  qualify 
for  a  grant  for  fiscal  years  1990, 1991, 
or  1992  under  section  675(e)  of  the  Act. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C.  1475(e)) 

Components  of  a  Statewide  System — 
Application  Requirements  for  Years 
Four,  Five,  and  Thereafter 

§  303.1 60  Minimum  components  of  a 
statewide  system. 

Each  application  must  address  the 
minimum  components  of  a  statewide 
system  of  coordinated,  comprehensive, 
multidisciplinary,  interagency  programs 
providing  appropriate  early  intervention 
services  to  all  infants  and  toddlers  with 
disabilities  and  their  families,  including 
Indian  infants  and  toddlers  with 
disabilities  on  reservations.  The 
minimum  components  of  a  statewide 
system  are  described  in  §§  303.161 
through  303.176. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C.  1476(a).  1478(a)(9)) 

§303.161  State  definition  of 
developmental  delay. 

Each  application  must  include  the 
State’s  definition  of  "developmental 
delay,"  as  described  in  §  303.300. 


(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C  1476(b)(1)) 

§  303.1 62  Central  directory. 

Each  application  must  include 
information  and  assurances 
demonstrating  to  the  satisfaction  of  the 
Secretary  that  the  State  has  developed  a 
central  directory  of  information  that 
meets  the  requirements  in  §  303.301. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C.  1476(b)(7)) 

§303.163  Timatablas  for  serving  eligible 
children. 

Each  application  must  include  an 
assurance  that  the  timetables  required  in 
§  303.302  have  been  established  and 
will  be  met. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C.  1476(b)(2)) 

§  303.164  Public  awareness  program. 

Each  application  must  include 
information  and  assurances 
demonstrating  to  the  satisfaction  of  the 
Secretary  that  the  State  has  established 
a  public  awareness  program  that  meets 
the  requirements  in  §  303.320. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C.  1476(b)(6)) 

§  303.165  Comprehensive  child  find 
system. 

Each  application  must  include — 

(a)  The  policies  and  procedures 
required  in  §  303.321(b); 

(b)  Information  demonstrating  that  the 
requirements  on  coordination  in 

§  303.321(c)  are  met; 

(c)  The  referral  procedures  required  in 
§  303.321(d),  and  either — 

(1)  A  description  of  how  the  referral 
sources  are  informed  about  the 
procedures;  or 

(2)  A  copy  of  any  memorandum  or 
other  document  used  by  the  lead  agency 
to  transmit  the  procedures  to  the  referral 
sources;  and 

(d)  The  timelines  in  §  303.321(e). 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C.  1476(b)(5)) 

§  303.166  Evaluation,  assessment,  and 
nondiscriminatory  procedures. 

Each  application  must  include 
information  to  demonstrate  that  the 
requirements  in  §§  303.322  and  303.323 
are  met. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(.Authority:  20  U.S.C.  1476(b)(3):  1477  (a)(1), 

(d)(2),  and  (d)(3)) 
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f  303.1 67  Individuaibcad  fMnily  sarvica 
plana. 

Each  application  must  include — 

(a)  An  assurance  that  the  IFSP 
requirements  in  §  303.341  will  be  met; 
and 

(b)  Information  demonstrating  that — 

(1)  The  State’s  procedures  for 
developing,  reviewing,  and  evaluating 
IFSPs  are  consistent  with  the 
requirements  in  §§  303.340,  303.342, 
303.343  and  303.345;  and 

(2)  The  content  of  IFSPs  used  in  the 
State  is  consistent  with  the 
requirements  in  §  303.344. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.a  1476(b)(4).  1477(d)) 

§  303.168  Comprahanaiva  ayatam  of 
paraonnai  davalopmant  (CSPD). 

Each  application  must  include 
information  to  show  that  the 
requirements  in  §  303.360(b]  are  met. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C.  1476(b)(8)) 

S  303.1 69  Paraonnai  atandarda. 

(a)  Each  application  must  include 
policies  and  procedures  that  are 
consistent  with  the  requirements  in 
§303.361. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C.  1476(b)(13)) 

S  303.1 70  Procadural  safeguards. 

Each  application  must  include 
procedural  safeguards  that — 

(a)  Are  consistent  with  §§  303.400 
through  303.406,  303.420  through 
303.425  and  303.460;  and 

(b)  Incorporate  either — 

(1)  The  due  process  procedures  in  34 
CFR  300.506  through  300.512;  or 

(2)  The  procedures  that  the  State  has 
developed  to  meet  the  requirements  in 
§§  303.420(b)  and  303.421  through 
303.425. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C.  1476(b)(12)) 

}  303.171  Supervision  aiKl  monitoring  of 
programs. 

Each  application  must  include 
information  to  show  that  the 
requirements  in  §  303.501  are  met. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20.  U.S.C  1476(b)(9)(A)) 

f 303.172  Lead  agency  procedures  for 
resolving  complaints. 

Each  application  must  include 
procedures  that  are  consistent  with  the 
requirements  in  §§  303.510  through 
303.512. 


(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C.  1476(b)(9)) 

f  303.173  Policlea  and  procedures  relatad 
to  financial  matters. 

Each  application  must  include — 

(a)  Funding  policies  that  meet  the 
requirements  in  §§  303.520  and  303.521; 

(d)  Information  about  funding  sources, 
as  rermired  in  §  303.522; 

(c)  Procedures  to  ensure  the  timely 
delivery  of  services,  in  accordance  with 
§303.525;  and 

(d)  A  preceding  related  to  the  timely 
reimbursement  of  funds  under  this  part, 
in  accordance  with  §§  303.527(b)  and 
303.528. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C  1476(b)(9)(D)  and 
(b)(9)(E),  1476(b)(ll).  1481) 

§303.174  Interagency  agreements; 
resolution  of  individual  disputes. 

Each  application  must  include — 

(a)  A  copy  of  each  interagency 
agreement  that  has  been  developed 
under  §  303.523;  and 

(b)  Information  to  show  that  the 
requirements  in  §  303.524  are  met. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C.  1476(b)(9)(E)) 

§  303.175  Policy  for  contracting  or 
otherwise  arranging  for  services. 

Each  application  must  include  a 
policy  that  meets  the  requirements  in 
§  303.526. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S  C  1476(b)(10))  - 

§303.176  Data  collection. 

Each  application  must  include 
procedures  that  meet  the  requirements 
in  §  303.540. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C.  1476(b)(14)) 

Participation  by  the  Secretary  of  the 
Interior 

§303.180  Paynrtents  to  the  Secretary  of  the 
Interior  for  Indian  tribes  and  tribal 
organizations. 

(a)  The  Secretary  makes  payments  to 
the  Secretary  of  the  Interior  for  the 
coordination  of  assistance  in  the 
provision  of  early  intervention  services 
by  the  States  to  infants  and  toddlers 
with  disabilities  and  their  families  on 
reservations  served  by  elementary  and 
secondary  schools  for  Indian  children 
operated  or  funded  by  the  Department 
of  the  Interior. 

(b)  (1)  The  Secretary  of  the  Interior 
shall  distribute  payments  under  this 


part  to  tribes  or  tribal  organizations  (as 
defined  under  section  4  of  the  Indian 
Self-Determination  and  Education 
Assistance  Act),  or  combinations  of 
those  entities,  in  accordance  with 
section  684(b)  of  the  Act. 

(2)  A  tribe  or  tribal  organization  is 
eligible  to  receive  a  payment  under  this 
section  if  the  tribe  is  on  a  reservation 
that  is  served  by  an  elementary  or 
secondary  school  operated  or  funded  by 
the  Bureau  of  Indian  Affairs  (“BIA”). 

(c)(1)  Within  90  days  after  the  end  of 
each  fiscal  year  the  Secretary  of  the 
Interior  shall  provide  the  Secretary  with 
a  report  on  the  payments  distributed 
under  this  section. 

(2)  The  report  must  include — 

(i)  The  name  of  each  tribe,  tribal 
organization,  or  combination  of  those 
entities  that  received  a  payment  for  the 
fiscal  year; 

(ii)  The  amount  of  each  payment;  and 

(iii)  The  date  of  each  payment. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C  1484(b);  H.R.  Rep.  No. 
198, 102d  Cong.,  1st  Sess.  22  (1991)) 

Subpart  C — Procedures  for  Making 
Grants  to  States 

§  303.200  Formula  for  State  allocations. 

(a)  For  each  fiscal  year,  fi'om  the 
aggregate  amount  of  funds  available 
under  this  part  for  distribution  to  the 
States,  the  Secretary  allots  to  each  State 
an  amount  that  bears  the  same  ratio  to 
the  aggregate  amount  as  the  number  of 
infants  and  toddlers  in  the  State  bears 
to  the  number  of  infants  and  toddlers  in 
all  States. 

(b)  For  the  purpose  of  allotting  funds 
to  the  States  under  paragraph  (a)  of  this 
section — 

(1)  Aggregate  amount  means  the 
amount  available  for  distribution  to  the 
States  after  the  Secretary  determines  the 
amount  of  payments  to  be  made  to  the 
Secretary  of  the  Interior  under  §  303.203 
and  to  the  jurisdictions  under  §  303.204; 

(2)  Infants  and  toddlers  means 
children  finm  birth  through  age  two  in 
the  general  population,  based  on  the 
most  recent  satisfactory  data  as 
determined  by  the  Secretary;  and 

(3)  State  means  each  of  the  50  States, 
the  District  of  Columbia,  and  the 
Commonwealth  of  Puerto  Rico. 
(Authority:  20  U.S.C  1484(c)) 

§  303.201  Distribution  of  allotments  from 
non-participating  States. 

If  a  State  elects  not  to  receive  its 
allotment,  the  Secretary  reallots  those 
funds  among  the  remaining  States,  in 
accordance  with  §  303.200(a). 

(Authority:  20  U.S.C  1484(d)) 
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§303.202  Minimum  flrant  that  ■  State  may 
raoatva. 

No  State  receives  less  than  0.5  percent 
of  the  aggregate  amount  available  under 
§  303.200  or  $500,000,  whichever  is 
greater. 

(Authority:  20  U.S£.  14M(cMl)) 

$303,203  Payments  te  the  Saciatery  of  the 
Interior. 

The  amount  of  the  payment  to  the 
Secretary  of  (he  Interior  under  §  303.180 
for  any  fiscal  year  is  1.25  percmtt  of  the 
aggregate  amount  avail^le  to  States 
after  the  Secretary  determines  the 
amount  of  payments  to  be  made  to  the 
jurisdictions  under  $  303.204. 

(Authority:  20  U.SXI  14S404) 

$303,204  Payments  to  the  lurladlctlona. 

From  the  sums  appropriated  to  carry 
out  this  part  for  any  fiscal  year,  the 
Secretary  may  reserve  up  to  1  percent 
for  payments  to  tha  jurisdictions  listed 
in  §  303.2  in  accordance  with  their 
respective  needs. 

(Authority:  20  U.SjC.  1484(a)) 

$303,205  DNfarantiai funtfng grants. 

Notwithstanding  any  other  provision 
of  this  part,  section  675(e)  of  ^  Act 
governs — 

(a)  The  amount  of  any  grant  for  fiscal 
year  1990, 1991,  or  1992  under  that 
subsection;  and 

(b)  The  r^lotment  of  funds  fM-  those 
fiscal  years. 

(Authority.  20  U.S.C.  1475(*)) 

Subpart  l>— Prograni  and  Sarvtoa 
Componanta  of  a  StalaiHda  Syatem  of 
Early  Intervention  Services 

General 

$303,300  State  eligibility  criteria  and 
procedures. 

Each  statewide  system  of  early 
intervention  services  must  include  the 
eligibility  criteria  and  procedures, 
consistent  vritb  $  303.16,  that  will  be 
used  by  the  State  hi  carrying  out 
programs  under  this  part. 

(a)  The  State  shall  define  - 
developmental  delay  by — 

(1)  E)escribing,  for  each  of  the  areas 
listed  in  $  303.1^a)(l),  the  procedures, 
including  the  use  of  infom^  clinical 
opinion,  that  will  be  used  to  measure  a 
child’s  devdopment;  and 

(2)  Stating  tM  levels  of  functicming  or 
other  criteria  that  constitute  a 
developmental  delay  in  each  of  those 
areas. 

(b)  The  State  shall  describe  the 
criteria  and  procedures,  including  the 
use  of  informed  dinical  ofrinion.  that 
will  be  used  to  determine  die  existence 
of  a  condition  that  has  a  high 


probability  of  resulting  in 
developmental  delay  under 
§  303.16(a)(2). 

(c)  If  the  State  elects  to  include  in  its 
system  diildren  who  are  at  risk  under 
$  303.16(b).  the  State  shall  describe  the 
criteria  and  procedures,  including  the 
use  of  informed  clinical  (pinion,  that 
will  be  used  to  identify  those  diildren. 

(Approved  by  the  Office  of  Management  and 
Bud^  under  control  number  1820-0550) 
(Authority:  20  U.S.C.  1472(1).  1476(1^1)) 

Note:  Under  this  section  and 
$  303.322(gK2),  States  are  required  to  ensure 
that  infoimMl  clinical  opinion  is  used  in 
determining  a  child’s  eligibility  under  this 
part.  Informed  clinical  opinion  is  especially 
important  if  there  are  no  standardize 
meMures,  or  if  the  stmidardized  procedures 
are  not  aj^ropriate  for  a  given  age  or 
developmental  area.  If  a  given  standardized 
procedure  is  considered  to  be  appropriate,  a 
State’s  criteria  could  include  percentiles  or 
percentages  of  levels  of  fonctioning  on 
standardized  measures. 

$303,301  Central  directory. 

(a)  Each  system  must  include  a  central 
directory  of  information  about — 

(1)  Public  and  private  early 
intervention  services,  resources,  and 
experts  available  in  the  State; 

(2)  Research  and  demonstration 
projects  being  conducted  in  the  State; 
and 

(3)  Professional  and  oth«  groups  that 
provide  as.ststance  to  children  eligible 
under  this  part  and  their  families. 

(b)  The  information  required  in 
paragraph  (a)  of  this  section  must  be  in 
sufficient  detail  to — 

(1)  Ensure  that  the  general  public  will 
be  able  to  determine  the  nature  and 
scope  of  the  services  and  assistance 
available  from  each  of  the  sources  listed 
in  the  directory;  and 

(2)  Eneble  the  parent  of  a  child 
eligible  under  this  part  to  contact,  by 
telephone  or  letter,  any  of  the  sources 
listed  in  the  directory. 

(c)  ’The  central  directory  must  be — 

(1)  Updated  at  least  annually;  and 

(2)  Accessible  to  the  general  public. 

(d)  To  meet  the  requirements  in 
paragraph  (c)(2)  of  this  section,  the  lead 
agency  shall  arrange  for  copies  of  the 
directory  to  be  available — 

(1)  In  each  geographic  region  of  the 
State,  including  rural  areas;  and 

(2)  In  places  and  a  manner  that  ensure 
accessibility  by  persons  with 
disabilities. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C  1476(b)(7)) 

Note:  Examples  of  appropriate  groups  dut 
provide  assistance  to  eligible  children  and 
their  fomilies  include  parent  support  groups 
and  advocate  associations. 


$303,302  Tlmeteblee  for  aacving  eligibto 
children. 

Excep>t  as  provided  in  $  303.4,  each 
system  must  include  timetcd>les  for 
ensuring  that  apfvopriate  early 
intervention  services  will  be  available  to 
all  infants  and  toddlers  with  disabilities 
in  the  State,  including  Indian  infants 
and  toddlers  with  disabilities  on 
reservations,  no  later  than  the  beginning 
of  the  fifth  year  of  the  date’s 
participation  under  this  part 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C  1419(g).  1476(bK2)) 
Note:  Amendments  to  the  Act  made  by 
Public  Law  102-119  extend  the  State’s  duty 
to  make  services  available  to  Indian  diildren 
on  reservations  served  by  BIA  schools.  The 
State’s  obligation  under  prior  law  to  make 
services  available  to  other  Indian  children  is 
unaffected  by  these  amendments. 

Identification  and  Evaluation 

$  303.320  Public  awaraneaa  program. 

Each  system  must  include  a  public 
awareness  program  that  focuses  on  the 
early  identification  of  children  who  are 
eligible  to  receive  early  intervention 
services  under  this  part  and  includes 
the  preparation  and  disseminaticm  by 
the  lead  agency  to  all  primary  referral 
sources  of  information  materials  for 
parents  on  the  availability  of  early 
intervention  services.  'The  public 
awareness  program  must  provide  for 
informing  the  public  about — 

(a)  The  State's  early  intervention 
program; 

(b)  The  child  find  system,  including — 

(1)  The  purpose  ana  scope  of  the 
system; 

(2)  How  to  make  referrals;  and 

(3)  How  to  gain  access  to  a 
comjKehensive,  multidisciplinary 
evaluation  and  other  early  intervention 
services;  and 

(c)  The  central  directory. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C  1476(bK6)) 

Note  1:  An  effective  public  awareness 
program  is  one  that  does  the  following; 

1.  Provides  a  continuous,  ongoing  effort 
that  is  in  effect  throughout  the  State, 
including  rural  areas; 

2.  Provides  for  the  involvement  of,  and 
communication  with,  major  organizations 
throughout  the  State  that  have  a  direct 
interest  in  this  part,  including  public 
agencies  at  the  State  and  local  level,  private 
providers,  professional  associations,  parent 
groups,  advocate  associations,  and  other 
organizations; 

3.  Has  coverage  broad  enough  to  reach  the 
general  public,  including  those  who  have 
disabilities;  and 

4.  Includes  a  variety  of  methods  for 
inforoaing  the  public  dxmt  the  provisions  of 
this  part. 
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Note  2:  Examples  of  methods  for  informing 
the  general  public  about  the  provisions  of 
this  part  include;  (1)  Use  of  television,  radio, 
and  newspaper  releases,  (2)  pamphlets  and 
posters  displayed  in  doctors’  offices, 
hospitals,  and  other  appropriate  locations, 
and  (3)  the  use  of  a  toll-free  telephone 
service. 

§  303.321  Comprohanslvs  child  find 
system. 

(a)  General.  (1)  Each  system  must 
include  a  comprehensive  child  find 
system  that  is  consistent  with  Part  B  of 
the  Act  (see  34  CFR  300.128),  and  meets 
the  requirements  of  paragraphs  (b) 
through  (e)  of  this  section. 

(2)  The  lead  agency,  with  the  advice 
and  assistance  of  the  Council,  shall  be 
responsible  for  implementing  the  child 
find  system. 

(b)  Procedures.  The  child  find  system 
must  include  the  policies  and 
procediires  that  the  State  will  follow  to 
ensure  that — 

(1)  All  infsmts  and  toddlers  in  the 
State  who  are  eligible  for  services  under 
this  part  are  identified,  located,  and 
evaluated;  and 

(2)  An  effective  method  is  developed 
and  implemented  to  determine  which 
children  are  receiving  needed  early 
intervention  services,  and  which 
children  are  not  receiving  those 
services. 

(c)  Coordination.  (1)  The  lead  agency, 
with  the  assistance  of  the  Council,  shall 
ensure  that  the  child  find  system  under 
this  part  is  coordinated  with  all  other 
major  efforts  to  locate  and  identify 
children  conducted  by  other  State 
agencies  responsible  for  administering 
the  various  education,  health,  and  social 
service  programs  relevant  to  this  part, 
tribes  and  tribal  organizations  that 
receive  payments  under  this  part,  and 
other  tribes  and  tribal  organizations  as 
appropriate,  including  efforts  in  the — 

(1)  Program  authorized  under  Part  B  of 
the  Act; 

(ii)  Maternal  and  Child  Health 
program  under  Title  V  of  the  Social 
Security  Act; 

(iii)  ^rly  Periodic  Screening, 
Diagnosis  and  Treatment  (EPSDT) 
program  under  Title  XIX  of  the  S^ial 
Security  Act; 

(iv)  l5evelopmental  Disabilities 
Assistance  and  Bill  of  Rights  Act; 

(v)  Head  Start  Act;  and 

(vi)  Supplemental  Security  Income 
program  under  Title  XVI  of  the  Social 
Secui^  Act. 

(2)  The  lead  agency,  with  the  advice 
and  assistance  of  the  Council,  shall  take 
steps  to  ensure  that — 

(i)  There  will  not  be  imnecessary 
duplication  of  effort  by  the  various 
agencies  involved  in  the  State’s  child 
find  system  under  this  part;  and 


(ii)  The  State  will  make  use  of  the 
resources  available  through  each  public 
agency  in  the  State  to  implement  the 
child  find  system  in  an  effective 
manner. 

(d)  Referral  procedures.  (1)  The  child 
find  system  must  include  procedures  for 
use  by  primary  referral  sources  for 
referring  a  child  to  the  appropriate 
public  aeency  within  the  system  for — 

(1)  Evmuation  and  assessment,  in 
accordance  with  §§  303.322  and 
303.323;  or 

(ii)  As  appropriate,  the  provision  of 
services,  in  accordance  with 
§  303.342(a)  or  §303.345. 

(2)  The  procedures  required  in 
paragraph  (b)(1)  of  this  section  must — 

(i)  Provide  for  an  effective  method  of 
making  referrals  by  primary  referral 
sources; 

(ii)  Ensure  that  referrals  are  made  no 
more  than  two  working  days  after  a 
child  has  been  identified;  and 

(iii)  Include  procedures  for 
determining  the  extent  to  which 
primary  referral  sources,  especially 
hospitals  and  physicians,  disseminate 
the  information,  as  described  in 

§  303.320,  prepared  by  the  lead  agency 
on  the  availability  of  early  intervention 
services  to  parents  of  infants  and 
toddlers  with  disabiUties. 

(3)  As  used  in  paragraph  (d)(1)  of  this 
section,  primary  referral  sources 
includes — 

(1)  Hospitals,  including  prenatal  and 
postnatal  care  facilities; 

(ii)  Physicians; 

(iii)  Parents; 

(iv)  Day  care  programs; 

(v)  Local  educational  agencies; 

(vi)  Public  health  facilities: 

(vii)  Other  social  service  agencies;  and 

(viii)  Other  health  care  providers. 

(e)  Timelines  for  public  agencies  to 
act  on  referrals.  (1)  Once  the  public 
agency  receives  a  referral,  it  shall 
appoint  a  service  coordinator  as  soon  as 
possible. 

(2)  Within  45  days  after  it  receives  a 
referral,  the  public  agency  shall — 

(i)  Complete  the  evaluation  and 
assessment  activities  in  §  303.322;  and 

(ii)  Hold  an  IFSP  meeting,  in 
accordance  with  §  303.342. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C.  1472(2)(E)(vii), 
1476(b)(5)) 

Note:  In  developing  the  child  find  system 
under  this  part.  States  should  consider  (1) 
tracking  systems  based  on  high-risk 
conditions  at  birth,  and  (2)  other  activities 
that  are  being  conducted  by  various  agencies 
or  organizations  in  the  State. 

i  303.322  Evaluation  and  aaseaament 

(a)  General.  (1)  Each  system  must 
include  the  performance  of  a  timely. 


comprehensive,  multidisciplinary 
evaluation  of  each  child,  birth  through 
age  two,  referred  for  evaluation, 
including  assessment  activities  related 
to  the  child  and  the  child’s  family. 

(2)  The  lead  agency  shall  be 
responsible  for  ensuring  that  the 
requirements  of  this  section  are 
implemented  by  all  affected  public 
agencies  and  service  providers  in  the 
State. 

(b)  Definitions  of  evaluation  and 
assessment.  As  used  in  this  part — 

(1)  Evaluation  means  the  procedures 
used  by  appropriate  qualified  personnel 
to  determine  a  child’s  initial  and 
continuing  eligibility  imder  this  part, 
consistent  with  the  definition  of 
“infants  and  toddlers  with  disabilities’’ 
in  §  303.16,  including  determining  the 
status  of  the  child  in  each  of  the 
developmental  areas  in  paragraph 

(c)(3)(ii)  of  this  section. 

(2)  Assessment  means  the  ongoing 
procedures  used  by  appropriate 
qualified  personnel  tJ^ughout  the 
period  of  a  child’s  eligibility  under  this 
part  to  identify — 

(i)  The  child’s  unique  strengths  and 
needs  and  the  services  appropriate  to 
meet  those  needs;  and 

(ii)  The  resources,  priorities,  and 
concerns  of  the  family  and  the  supports 
and  services  necessary  to  enhance  the 
family’s  capacity  to  meet  the 
developmental  needs  of  their  infant  or 
toddler  with  a  disability. 

(c)  Evaluation  and  assessment  of  the 
child.  The  evaluation  and  assessment  of 
each  child  must — 

(1)  Be  conducted  by  personnel  trained 
to  utilize  appropriate  methods  and 
procedures; 

(2)  Be  based  on  informed  clinical 
opinion;  and 

(3)  Include  the  following: 

(i)  A  review  of  pertinent  records 
related  to  the  child’s  current  health 
status  and  medical  history. 

(ii)  An  evaluation  of  the  child’s  level 
of  functioning  in  each  of  the  following 
devel(mmental  areas: 

(A)  (^gnitive  development. 

(B)  Physical  development,  including 
vision  and  hearing. 

(C)  Communication  development. 

(D)  Social  or  emotional  development. 

(E)  Adaptive  development. 

(iii)  An  assessment  of  the  unique 
needs  of  the  child  in  terms  of  each  of 
the  developmental  areas  in  paragraph 
(c)(3)(ii)  of  this  section,  including  the 
identification  of  services  appropriate  to 
meet  those  needs. 

(d)  Family  assessment.  (1)  Family 
assessments  under  this  part  must  be 
family-directed  and  designed  to 
determine  the  resources,  priorities,  and 
concerns  of  the  family  related  to 
enhancing  the  development  of  the  child. 


40972  Fedmral  Rqpster  t  Vol.  58,  No.  145  /  Friday,  July  30.  1993  /  Rules  and  R^ulations 


(2)  Any  assessment  that  is  conducted 
must  be  voluntary  on  the  part  of  the 
family. 

(3)  If  an  assessment  of  the  family  is 
carried  out.  the  aseessment  must — 

(1)  Be  conducted  by  personnel  trained 
to  utili2»  appropriate  methods  and 
procedures; 

(ii)  Be  based  on  information  provided 
by  the  family  through  a  personal 
interview;  and 

(iii)  Incorporate  the  family’s 
description  of  its  resources,  priorities, 
and  concerns  related  to  enhmcing  the 
child’s  development. 

(e)  Timelixtes.  (1)  Except  as  provided 
in  peiragraph  (eK2)  of  this  section,  the 
evaluation  and  initial  assessment  of 
each  child  (including  the  family 
assessment)  must  be  cmnpleted  within 
the  45-day  time  period  required  in 
§  303.321(e). 

(2)  The  lead  agency  shall  develop 
procedures  to  ensure  that  in  the  event 
of  exceptional  circumstances  that  make 
it  impossible  to  complete  the  evaluation 
and  assessment  within  45  days  (e.g.,  if 

a  child  is  ill),  public  agencies  wil^ 

(i)  Document  those  circumstances; 
and 

(ii)  Develop  and  implement  an 
interim  IFSP.  to  the  extent  appropriate 
and  consistent  with  $  303.345  (b)(1)  and 

(b)(2). 

(Approved  by  the  Office  of  Management  and 
Bud^t  under  oontiol  number  182(M)550) 
(Authority:  20  U.S.C.  1476(bK3);  1477  (aKl), 

(a)(2),  (d)(1).  and  (d)(2)) 

Nola:  This  section  combines  into  one 
overall  requirement  the  proviskms  on 
evaluation  and  assessment  under  the 
following  sections  of  the  Act  (1)  section 
676(b)(3)  (timely,  comprehensive, 
multidiisciplinary  evaluation),  and  (2)  section 
677(a)  (1)  and  (2)  (muhidiscipttnaiy  and 
family-directed  assessments). 

The  section  also  requires  that  the 
evaluation-assessment  process  be  broad 
enough  to  obtain  informatioB  required  in  the 
IFSP  concerning  (1)  the  family’s  resources, 
priorities,  and  couonns  lelaM  to  the 
development  of  the  child  (section  677(dX2)), 
and  (2)  the  child’s  functkuiiag  level  in  each 
of  the  hve  developmental  areas  (section 
677(d)(1)). 

§  303.323  Nondiscrhninstoqf  proceduraa. 

Each  lead  agency  shall  adopt 
nondiscriminatory  evaluation  and 
assessment  procedures.  *1116  procedures 
must  provide  that  public  ^endes 
responsible  for  the  evaluation  and 
assessment  of  diildren  and  families 
under  this  part  shall  ensure,  at  a 
minimum,  that — 

(a)  Tests  and  other  evaluation 
materials  and  procedures  are 
administered  in  the  native  language  of 
the  parents  or  other  mode  of 
commimication.  unless  it  is  dearly  not 
feasible  to  do  so; 


(b)  Any  assessment  and  evaluation 
procedures  and  materials  that  are  used 
are  selected  and  administered  so  as  not 
to  be  racially  or  culturally 
discriminatory: 

(c)  No  single  procedure  is  used  as  the 
sole  crit^ion  for  determining  a  child’s 
eligibility  under  this  part;  and 

(d)  Evaluations  and  assessments  are 
conducted  by  qualified  personnel. 
(Approved  by  the  Office  of  Mani^ment  and 
Budget  under  ccmtrol  number  1820-0550) 
(Authority:  20  U.S.C.  1476(b)(3):  1477  (aXl). 
(d)(2).  and  (dU3)) 

Individualized  Family  Service  Plans 
(IFSPs) 

1303.340  GwwraL 

(a)  Each  system  must  tnchide  policies 
and  procedures  regarding 
individualized  family  service  plans 
(IF^s)  that  meet  the  requirements  of 
this  section  and  $§  303341  through 
303.346. 

(b)  As  used  in  this  part, 
individualized  family  service  plan  and 
IFSP  mean  a  written  plan  for  providing 
early  intervention  services  to  a  child 
eligible  under  this  part  and  the  child’s 
family.  The  plan  must — 

(1)  M  developed  in  accordance  with 
§§  303.342  and  303.343; 

(2)  Be  based  on  the  evaluatirm  and 
assessment  described  in  §  303.322;  and 

(3)  Include  the  matters  specified  in 
§303.344. 

(c)  Lead  agency  responsibility.  The 
lead  agency  shall  ensure  that  an  IFSP  is 
developed  and  implemented  for  each 
eligible  child,  in  accordance  with  the 
requirements  of  this  part.  If  there  is  a 
dispute  between  agencies  as  to  who  has 
responsibility  for  ^veloping  or 
im^mnenting  an  IF^,  the  lead  agency 
shall  resolve  the  dispute  or  assign 
responsibility. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C.^1477) 

Note:  In  instances  where  an  eligible  child 
must  have  both  an  IFSP  and  an 
individualized  service  plan  under  another 
Federal  program,  it  may  be  possible  to 
develop  a  single  consolidate  document, 
provided  that  U  (1)  contains  all  of  the 
required  information  in  $  303.344,  and  (2)  is 
developed  in  accordance  with  the 
requirements  of  this  part. 

§303.341  Meeting  the  IFSP  requirements 
for  years  four  and  fivs. 

(a)  Fenirth  year  requirements.  No  later 
than  the  beginning  of  the  fourth  year  of 
a  State’s  participation  under  this  part, 
the  State  shall  ensure  that — 

(1)  Evaluations  and  assessments  are 
conducted  in  accordance  with 

§  303.322; 

(2)  An  is  developed,  in 
accordance  with  §§  303.342(a)  and 


303.343(a).  for  each  child  determined  to 
be  eligible  under  this  part  and  the 
child’s  family;  and 

(3)  Service  coordination  services  are 
available  to  each  eligible  child  and  the 
child’s  family. 

(b)  Requirements  for  the  fifth  year.  No 
later  than  the  beginning  of  the  fifth  year 
of  a  State’s  participation  under  this  part, 
a  current  IFSP  must  be  in  effect  and 
implemented  for  each  eligible  diild  and 
the  child’s  family. 

(Approved  by  the  Office  of  Management  and 
Budij^  under  control  number  1820-0550) 
(Authority:  20  U.S.(1 1476(b)(2)  and  (hK4), 
1477(a)(2)  and  (c)) 

§303.3^  Procadurss  for  IFSP 
devalopnwnt,  raviow,  arui  •valuatton. 

(a)  Meeting  to  develop  initial  IFSP — 
timeiirtes.  For  a  child  who  has  been 
evaluated  for  the  first  time  and 
determined  to  be  eligible,  a  meeting  to 
develop  the  initial  IFSP  must  be 
conduced  within  the  45-day  time 
period  in  §  303.321(e). 

(b)  Periodic  review.  (1)  A  review  of  the 
IFSP  for  a  child  and  the  child’s  family 
must  be  conducted  every  six  months,  or 
more  bequently  if  conditions  warrant, 
or  if  the  femily  requests  such  a  review. 
The  purpose  rA  the  periodic  review  is  to 
determine — 

(1)  The  degree  to  which  progress 
toward  achieving  the  outcomes  is  being 
made;  and 

(n)  Whether  modification  or  revision 
of  the  otrtcomes  or  services  is  necessary. 

(2)  The  review  may  be  carried  out  by 
a  meeting  or  by  another  means  that  is 
acceptable  to  the  parents  and  other 
participants. 

(c)  Annual  meeting  to  evaluate  the 
IFSP.  A  meeting  must  be  conducted  on 
at  least  an  annual  basis  to  evaluate  the 
IFSP  for  a  child  and  the  child’s  femily, 
and,  as  appropriate,  to  revise  its 
provisions.  The  results  of  any  current 
evaluations  conducted  under 

§  303.322(c),  and  other  information 
available  horn  the  ongoing  assessment 
of  the  child  and  family,  must  be  used  in 
determining  what  services  are  needed 
and  will  be  provided. 

(d)  Accessibility  and  convenience  of 
meetings.  (1)  IFSP  meetings  must  he 
conducted — 

(1)  In  settings  and  at  times  that  are 
convenient  to  families;  and 

(ii)  In  the  native  language  of  the 
family  or  other  mode  of  communication 
used  by  the  family,  unless  it  is  clearly 
not  feasible  to  do  so. 

(2)  Meeting  arrangements  must  be 
made  with,  and  written  notice  provided 
to,  the  family  and  other  participants 
early  enough  before  the  meeting  date  to 
ensure  that  they  will  be  able  to  attend. 
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(u)  Parenttil  consent.  The  contents  of 
the  IFSP  must  be  fully  explained  to  the 
parents  and  informed  written  consent 
from  the  parents  must  be  obtained  prior 
to  the  provision  of  early  intervention 
services  described  in  the  plan.  If  the 
parents  do  not  provide  consmit  with 
respet:t  to  a  particular  early  intervention 
service  or  withdraw  ccmsent  after  first 
providing  it,  that  service  may  not  be 
provided.  The  early  intervention 
services  to  which  parental  consent  is 
obtained  must  be  provided. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U..S.C.  1477) 

Note:  The  requirement  for  the  annual 
evaluation  inrcrpondas  the  poiodic  review 
process.  Therefore,  it  is  necessary  to  have 
only  one  separate  periodic  review  each  year 
(i.e.,  six  months  aher  the  initial  and 
subsequent  annual  IFSP  meetings),  unlass 
cxinditions  warrant  otherwise. 

Because  the  needs  of  infants  and  toddlers 
change  so  rapidly  during  the  course  of  a  year, 
certain  evaluation  procedures  may  need  to  be 
r.)pe0ted  before  conducting  tlie  periodic 
reviews  and  annual  evaluation  meetings  in 
paragraphs  (b)  and  (c)  of  this  section. 

f  303.343  Participant*  In  IFSP  meatlnga 
and  periodic  reviamrs. 

(a)  Initial  and  annual  IFSP  meetings. 

(1)  Each  initial  meeting  and  each  annual 
meeting  to  evaluate  the  IFSP  must 
include  the  following  participants: 

(1)  The  parent  or  parents  of  the  child. 

(ii)  Other  family  members,  as 
requested  by  the  parent,  if  feasible  to  do 
so; 

(iii)  An  advocate  or  person  outside  of 
the  family,  if  the  parent  requests  that  the 
persoi^articipate. 

(iv)  Tile  service  coordinator  who  has 
been  working  with  the  family  since  the 
initial  referral  of  the  child  for 
evaluation,  or  who  has  been  designated 
by  the  public  agency  to  be  responsible 
for  implementation  of  the  IFSP. 

(v)  A  person  or  persons  directly 
involved  in  conducting  the  evaluations 
and  assessments  in  §  303.322. 

(vi)  As  appropriate,  persons  who  will 
lie  providing  services  to  the  child  or 
family. 

(2)  If  a  person  listed  in  paragraph 
(a}(l)(v)  of  this  section  is  unable  to 
attend  a  meeting,  arrangements  must  be 
made  for  the  person’s  involvement 
through  other  means,  including — 

(i)  Participating  in  a  telephone 
conference  call; 

(ii)  Having  a  knowledgeable 
authorized  representative  attend  the 
meeting;  or 

(iii)  Making  pertinent  records 
available  at  the  meeting. 

(b)  Periodic  review,  ^ch  periodic 
review  must  provide  for  the 
participation  of  persons  in  paragraphs 


(a)(l)(i)  through  (a)(l)(iv)  of  this  section. 
If  conditions  warrant,  provisions  must 
be  made  for  the  participation  of  other 
representatives  identified  in  paragraph 
(a)  of  this  section. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  7820-0550) 
(Authority:  20  U.S.C.  1477(b)) 

{303.344  CantantofanIFSP. 

(a)  Information  about  the  child's 
status.  (1)  The  IFSP  must  include  a 
statement  of  the  child's  present  levels  of 
physical  development  (including  vision, 
hearing,  and  health  status),  cognitive 
development,  communication 
development,  social  or  emotional 
development,  and  adaptive 
development. 

(2)  The  statement  in  paragraph  (aUl) 
of  this  section  must  be  ba.sed  on 
professionally  acceptable  objective 
criteria. 

(b)  Family  information.  With  the 
concurrence  of  the  family,  the  IFS  must 
include  a  .statement  of  the  femily’s 
resources,  priorities,  and  com»ms 
related  to  enhancing  the  development  of 
the  child. 

(c)  Outcomes.  The  IFSP  must  include 
a  .statement  of  the  major  outcomes 
expected  to  be  achieved  for  the  child 
and  family,  and  the  criteria,  procedures, 
and  timeliness  used  to  determine — 

(1)  The  degree  to  which  progress 
toward  achieving  the  outcomes  is  being 
made;  and 

(2)  Whether  modifications  or 
revisions  of  the  outcomes  or  services  are 
necessary. 

(d)  Early  intervention  services.  (1)  The 
IFSP  must  include  a  statement  of  the 
specific  early  intervention  services 
necessary  to  meet  the  unique  needs  of 
the  child  and  the  family  to  achieve  the 
outcomes  identified  in  paragraph  (c)  of 
this  section,  including — 

(1)  The  frequency,  intensity,  and 
method  of  delivering  the  services; 

(ii)  The  natural  environments,  as 
described  in  §  303.12(b).  in  which  early 
intervention  services  wil)  be  provided; 

(iii)  The  location  of  the  services;  and 

(iv)  The  payment  arrangements,  if 
any. 

(2)  As  used  in  paragraph  (d)(l)(i)  of 
this  section — 

(i)  Frequency  and  intensity  mean  the 
number  of  days  or  sessions  that  a 
service  will  be  provided,  the  length  of 
time  the  service  is  provided  during  each 
session,  and  whether  the  service  is 
provided  on  an  individual  or  group 
Msis;  and 

(ii)  Method  means  bow  a  service  is 
provided. 

(3)  As  used  in  paragraph  {d)(ll(iii)  of 
this  section,  location  means  the  actual 


place  or  places  wh«re  a  service  will  be 
provided. 

(e)  Other  services.  (1)  To  the  extent 
appropriate,  the  IF^  must  include — 

(1)  Medical  and  other  services  that  the 
child  needs,  but  that  are  not  required 
under  this  part;  and 

(ii)  The  binding  sources  to  be  used  in 
paying  for  those  services  or  the  steps 
that  will  be  taken  to  secure  those 
services  through  public  or  private 
sources. 

(2)  The  requirement  in  paragrefdi 
(eKl)  of  this  section  does  not  apply  to 
routine  medical  services  (e.g.. 
immunizations  and  “well-baby”  care), 
unless  8  child  needs  those  services  a^ 
the  services  are  not  otherwise  available 
or  being  provided. 

(f)  Dates:  duration  of  services.  The 
IFSP  must  include— 

(1)  The  projected  dates  for  initiation 
of  the  services  in  paragraph  (d)(1)  of  this 
section  as  soon  as  possible  after  the 
IF^  meetings  described  in  5  303.342; 
and 

(2)  The  anticipated  duration  of  those 
services. 

(g)  Service  coordinator.  (1)  The  IFSP 
must  include  the  name  of  the  service 
coordinator  from  the  profession  most 
immediately  relevant  to  the  child's  or 
family's  ne^s  (or  who  is  otherwise 
qualified  to  carry  out  all  applicable 
responsibilities  under  this  part),  who 
will  be  responsible  for  the 
implementation  of  the  IFSP  and 
coordination  with  other  agencies  and 
persons. 

(2)  In  meeting  the  requirements  in 
paragraph  (g)(1)  of  this  section,  the 
public  agency  may — 

(1)  Assign  the  same  service 
coordinator  who  was  appointed  at  the 
time  that  the  child  was  initially  referref) 
for  evaluation  to  be  responsible  for 
implementing  a  child's  and  femilv’s 
IFSP;  or 

(ii)  Appoint  a  new  service 
coordinator. 

(3)  As  used  in  paragraph  (g)(l}  of  this 
section,  the  term  “profassion”  includes 
"service  coordination,’’ 

(h)  Transition  from  Part  H  services.  (1) 
The  IFSP  must  include  the  steps  to  be 
taken  to  support  the  tran.sition  of  the 
child  to¬ 
ll)  Preschool  services  under  Part  B  of 

the  Act,  in  accordance  with  §303.148, 
to  the  extent  that  those  services  are 
considered  appropriate;  or 

(ii)  Other  services  that  may  be 
available,  if  appropriate. 

(2)  The  steps  required  in  paragraph 
(h)(l}  of  this  section  include — 

(i)  Discussions  with,  and  training  of, 
parents  regarding  future  placements  and 
other  matters  related  to  the  child’s 
transition; 
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(ii)  Procedures  to  prepare  the  child  for 
changes  in  service  delivery,  including 
steps  to  help  the  child  adjust  to,  and 
function  in,  a  new  setting;  and 

(iii)  With  parental  consent,  the 
transmission  of  information  about  the 
child  to  the  local  educational  agency,  to 
ensure  continuity  of  services,  including 
evaluation  and  assessment  information 
required  in  §  303.322,  and  copies  of 
IFSPs  that  have  been  developed  and 
implemented  in  accordance  with 
§§303.340  through  303.346. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C  1477(d)) 

Note  1:  With  respect  to  the  requirements  in 
paragraph  (d)  of  this  section,  the  appropriate 
location  of  services  for  some  infants  and 
toddlers  might  be  a  hospital  setting — during 
the  period  in  which  they  require  extensive 
medical  intervention.  However,  for  these  and 
other  eligible  children,  early  intervention 
services  must  be  provided  in  natural 
environments  (e.g.,  the  home,  child  care 
centers,  or  other  community  settings)  to  the 
maximum  extent  appropriate  to  the  needs  of 
the  child. 

Note  2:  Throughout  the  process  of 
developing  and  implementing  IFSPs  for  an 
eligible  child  and  the  child's  family,  it  is 
important  for  agencies  to  recognize  the 
variety  of  roles  that  family  members  play  in 
enhancing  the  child's  development.  It  also  is 
important  that  the  degree  to  which  the  needs 
of  the  family  are  addressed  in  the  IFSP 
process  is  determined  in  a  collaborative 
manner  with  the  foil  agreement  and 
participation  of  the  parents  of  the  child. 
Parents  retain  the  ultimate  decision  in 
determining  whether  they,  their  child,  or 
other  family  members  will  accept  or  decline 
services  under  this  part. 

Note  3:  The  early  intervention  services  in 
paragraph  (d)  of  this  section  are  those 
services  that  a  State  is  required  to  provide  to 
a  child  in  accordance  with  $  303.12. 

The  “other  services”  in  paragraph  (e)  of 
this  section  are  services  that  a  child  or  family 
needs,  but  that  are  neither  required  nor 
covered  under  this  part.  While  listing  the 
non-required  services  in  the  IFSP  does  not 
mean  that  those  services  must  be  provided, 
their  identihcation  can  be  helpful  to  both  the 
child's  fiunlly  and  the  service  coordinator,  for 
the  following  reasons:  First,  the  IFSP  would 
provide  a  comprehensive  picture  of  the 
child's  total  service  needs  (including  the 
need  for  medical  and  health  services,  as  well 
as  early  intervention  services).  Second,  it  is 
appropriate  for  the  service  coordinator  to 
assist  the  family  in  securing  the  non-required 
services  (e.g.,  by  (1)  determining  if  there  is 
a  public  agency  that  could  provide  Bnancial 
assistance,  if  needed,  (2)  assisting  in  the 
preparation  of  eligibility  claims  or  insurance 
claims,  if  needed,  and  (3)  assisting  the  family 
in  seeking  out  and  arranging  for  the  child  to 
receive  the  needed  medical-health  services). 

Thus,  to  the  extent  appropriate,  it  is 
important  for  a  State's  procedures  under  this 
part  to  provide  for  ensuring  that  other  needs 
of  the  child,  and  of  the  fomily  related  to 


enhancing  the  development  of  the  child, 
such  as  medical  and  health  needs,  are 
considered  and  addressed,  including 
determining  (1)  who  will  provide  each 
service,  and  when,  where,  and  how  it  will  be 
provided,  and  (2)  how  the  service  will  be 
paid  for  (e.g..  through  private  insurance,  an 
existing  Federal-State  funding  source,  such 
as  Medicaid  or  EPSDT,  or  some  other  fonding 
arrangement). 

Note  4:  Although  the  IFSP  must  include 
infcHTnation  about  each  of  the  items  in 
paragraphs  (b)  through  (h)  of  this  section,  this 
does  not  mean  that  the  IFSP  must  be  a 
detailed,  lengthy  document.  It  might  be  a 
brief  outline,  with  appropriate  attachments 
that  address  each  of  the  points  in  the 
{laragraphs  under  this  section.  It  is  important 
for  the  IFSP  itself  to  be  clear  about  (a)  what 
services  are  to  be  provided,  (b)  the  actions 
that  are  to  be  taken  by  the  service  coordinator 
in  initiating  those  services,  and  (c)  what 
actions  will  be  taken  by  the  parents. 

i  303.345  Provision  of  servicss  before 
evsiuation  and  assessment  are  completed. 

Early  intervention  services  for  an 
eligible  child  and  the  child's  family  may 
commence  before  the  completion  of  the 
evaluation  and  assessment  in  §  303.322, 
if  the  following  conditions  are  met: 

(a)  Parental  consent  is  obtained. 

(b)  An  interim  IFSP  is  developed  that 
includes — 

(1)  The  name  of  the  service 
coordinator  who  will  be  responsible, 
consistent  with  §  303.344(g),  for 
implementation  of  the  interim  IFSP  and 
coordination  with  other  agencies  and 
persons;  and 

(2)  The  early  intervention  services 
that  have  been  determined  to  be  needed 
immediately  by  the  child  and  the  child's 
family. 

(c)  The  evaluation  and  assessment  are 
completed  within  the  time  period 
required  in  §  303.322(e). 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C.  1477(c)) 

Note:  This  section  is  intended  to 
accomplish  two  specific  purposes;  (1)  To 
facilitate  the  provision  of  services  in  the 
event  that  a  child  has  obvious  immediate 
needs  that  are  identified,  even  at  the  time  of 
referral  (e.g.,  a  physician  recommends  that  a 
child  with  cerebral  palsy  begin  receiving 
physical  therapy  as  soon  as  possible),  and  (2) 
to  ensure  that  the  requirements  for  the  timely 
evaluation  and  assessment  are  not 
circumvented. 

§303.346  Responsibility  and 
accountability. 

Each  agency  or  p>erson  who  has  a  direct 
role  in  the  provision  of  early  intervention 
services  is  responsible  for  making  a  good 
faith  effort  to  assist  each  eligible  child  in 
achieving  the  outcomes  in  the  child’s  IFSP. 
However,  Part  H  of  the  Act  does  not  require 
that  any  agency  or  person  be  held 
accountable  if  an  eligible  child  does  not 
achieve  the  growth  projected  in  the  child's 
IFSP. 


(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C.  1477) 


f  303.360  Comprahansiva  systam  of 
parsonnai  davalopmant 

(a)  Each  system  must  include  a 
comprehensive  system  of  personnel 
development.  , 

(h)  Tlie  personnel  development 
system  under  this  part  must — 

(1)  Be  consistent  with  the 
comprehensive  system  of  personnel 
development  required  under  Part  B  of 
the  Act  (34  CFR  300.380  through 
300.387); 

(2)  Provide  for  preservice  and 
inservice  training  to  be  conducted  on  an 
interdisciplinary  basis,  to  the  extent 
appropriate; 

(3)  Provide  for  the  training  of  a  variety 
of  personnel  needed  to  meet  the 
requirements  of  this  part,  including 
public  and  private  providers,  primary 
referral  sources,  paraprofessionals,  and 
persons  who  will  serve  as  service 
coordinators;  and 

(4)  Ensure  that  the  training  provided 
relates  specifically  to — 

(i)  Understanding  the  basic 
components  of  early  intervention 
services  available  in  the  State; 

(ii)  Meeting  the  interrelated  social  or 
emotional,  he&lth,  developmental,  and 
educational  needs  of  eligible  children 
under  this  part;  and 

(iii)  Assisting  families  in  enhancing 
the  development  of  their  children,  and 
in  participating  fully  in  the 
development  and  implementation  of 
IFSPs. 

(c)  A  personnel  development  system 
under  this  part  may  include — 

(1)  Implementing  innovative  strategies 
and  activities  for  the  recruitment  and 
retention  of  early  intervention  service 
providers; 

(2)  Promoting  the  preparation  of  early 
intervention  providers  who  are  fully 
and  appropriately  qualified  to  provide 
early  intervention  services  under  this 
part; 

(3)  Training  personnel  to  work  in 
rural  areas;  and 

(4)  Training  personnel  to  coordinate 
transition  services  for  infants  and 
toddlers  with  disabilities  from  an  early 
intervention  program  under  this  part  to 
a  preschool  program  under  Part  B  of  the 
Act. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C.  1476(b)(8)) 


§303.361  Personnel  standards, 
(a)  As  used  in  this  part — 


Personnel  Training  and  Standards 
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(1)  Appropriate  professional 
requirements  in  the  State  means  entry 
level  requirements  that — 

(1)  Are  based  on  the  highest 
requirements  in  the  State  applicable  to 
the  profession  or  discipline  in  which  a 
person  is  providing  early  intervention 
services;  and 

(ii)  Establish  suitable  qualifications 
for  personnel  providing  early 
intervention  services  under  this  part  to 
eligible  children  and  their  families  who 
are  served  by  State,  local,  and  private 
agencies. 

(2)  Highest  requirements  in  the  State 
applicable  to  a  specific  profession  or 
discipline  means  the  hipest  entry-level 
academic  degree  needed  for  any  State 
approved  or  recognized  certification, 
licensing,  registration,  or  other 
comptarable  requirements  that  apply  to 
that  profession  or  discipline. 

(3)  Profession  or  discipline  means  a 
specific  occupational  category  that — 

(i)  Provides  early  intervention 
services  to  children  eligible  under  this 
part  and  their  families: 

(ii)  Has  been  established  or  designated 
by  the  State;  and 

(iii)  Has  a  required  scope  of 
responsibility  and  degree  of 
supervision. 

(4)  State  approved  or  recognized 
certification,  licensing,  registration,  or 
other  comparable  requirements  means 
the  requirements  that  a  State  legislature 
either  has  enacted  cnr  has  authorized  a 
State  agency  to  promulgate  through 
rules  to  establish  the  entry-level 
standards  for  employment  in  a  specific 
profession  or  discipline  in  that  State. 

(bKl)  Each  statewide  system  must 
have  policies  and  procedures  relating  to 
the  establishment  and  maintenance  of 
standards  to  ensure  that  personnel 
necessary  to  carry  out  the  purposes  of 
this  part  are  appropriately  and 
adeouately  prepared  and  trained. 

(2j  The  policies  and  procedures 
required  in  paragraph  (b)(1)  of  this 
section  must  provide  for  the 
establishment  and  maintenance  of 
standards  that  are  consistent  with  any 
State-approved  or  State-recognized 
certification,  licensing,  registration,  or 
other  comparable  requirements  that 
apply  to  the  profession  or  discipline  in 
which  a  person  is  providing  early 
intervention  services. 

(c)  To  the  extent  that  a  State’s 
standards  for  a  profession  or  discipline, 
including  standards  far  temporary  or 
emergency  certification,  are  not  based 
on  the  hipest  requirements  in  the  State 
applicable  to  a  specific  profession  or 
discipline,  the  State's  application  for 
assistance  under  this  part  must  'nclude 
the  steps  the  State  is  taking,  the 
procedures  for  notifying  public  agencies 


and  personnel  of  those  steps,  and  the 
timelines  it  has  established  for  the 
retraining  or  hiring  of  perscmnel  that 
meet  appropriate  professional 
requirements  in  the  State. 

(d) (1)  In  meeting  the  requirements  in 
paragraphs  (b)  and  (c)  of  this  section,  a 
determination  must  be  made  about  the 
status  of  personnel  standards  in  the 
State.  That  determination  must  be  based 
on  current  information  that  accurately 
describes,  for  each  profession  or 
discipline  in  which  personnel  are 
providing  early  intervention  services, 
whether  the  applicable  standards  are 
consistent  with  the  highest 
requirements  in  the  State  for  that 
profession  or  discipline. 

(2)  The  information  required  in 
paragraph  (d)(1)  of  this  section  must  be 
on  file  in  the  lead  agency,  and  available 
to  the  public. 

(e)  In  identifying  the  “highest 
requirements  in  the  State"  for  purposes 
of  this  section,  the  requirements  of  all 
State  statutes  and  the  rules  of  all  State 

•  agencies  applicable  to  serving  children 
eligible  under  this  part  and  their 
families  must  be  considered. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority;  20  U.S.C.  1476(bKl3)) 

Note:  This  section  requires  that  a  State  use 
its  own  existing  highest  requirements  to 
determine  the  standards  appropriate  to 
personnel  who  provide  early  inter\’ention 
services  under  this  part.  The  regulations  do 
not  require  States  to  set  any  specified 
training  standard,  such  as  a  master’s  degree, 
for  employment  of  personnel  who  provide 
services  under  this  part. 

The  regulations  permit  each  State  to 
determine  the  specific  occupational 
categories  required  to  provide  early 
intervention  services  to  children  eligible 
under  this  part  and  their  families,  and  to 
revise  or  expand  these  categories  as  needed. 
The  (vofessions  or  disciplines  need  not  be 
limited  to  traditional  occupational  categories. 

Subpart  E — Procedural  Safeguards 

General 

{303.400  Genersi  rasponaibUity  of  lead 
agency  for  procedural  aafeguarda. 

Each  lead  agency  shall  be  responsible 
for — 

(a)  Establishing  or  adopting 
procedural  safeguards  that  meet  the 
requirements  of  this  subpart;  and 

(b)  Ensuring  effective  implementation 
of  the  safeguards  by  each  public  agency 
in  the  State  that  is  involv^  in  the 
provision  of  early  intervention  services 
under  this  part. 

(Authority:  20  U.S.C  1480) 


§3(ri.401  Pefinitione  of  eonaent,  native 
language,  and  peraonaNy  identifiable 
InformatiM. 

As  used  in  this  subpart — 

(a)  Consent  means  that — 

(1)  The  parent  has  been  fully 
informed  of  all  information  relevant  to 
the  activity  for  which  consent  is  sought, 
in  the  parent's  native  language  (»  other 
mode  of  communication; 

(2)  The  parent  understands  and  agrees 
in  writing  to  the  carrying  out  of  the 
activity  for  which  consent  is  sought,  and 
the  consent  describes  that  activity  and 
lists  the  records  (if  any)  that  will  be 
released  and  to  whom;  and 

(3)  The  parent  understands  that  the 
granting  of  consent  is  voluntary  on  the 
part  of  the  parent  and  may  be  revoked 
at  any  time; 

(b)  Native  language,  where  used  with 
reference  to  persons  of  limited  English 
proficiency,  means  the  language  or 
mode  of  communication  normally  used 
by  the  parent  of  a  child  eligible  undw 
this  part; 

(c)  Personally  identifiable  means  that 
information  includes — 

(1)  The  name  of  the  child,  the  child's 
parent,  or  other  family  member; 

(2)  The  address  of  the  child; 

(3)  A  personal  identifier,  such  as  the 
child's  or  parent's  sodal  security 
number;  or 

(4)  A  list  of  personal  characteristics  or 
other  information  that  would  make  it 
possible  to  identify  the  child  with 
reasonable  certainty. 

(Authority:  20  U.S.C  1480) 

§  303.402  Opportunity  to  txamine  records. 

In  accordance  with  the  confidentiality 
procedures  in  the  regulations  under  Part 
B  of  the  Act  (34  CFR  300.560  through 
300.576),  the  parents  of  a  child  eligible 
under  this  part  must  be  afiorded  the 
opportunity  to  inspect  and  review 
records  relating  to  evaluations  and 
assessments,  eligibility  determinations, 
development  and  implementation  of 
IFSPs,  individual  complaints  dealing 
with  the  child,  and  any  other  area  under 
this  part  involving  records  about  the 
child  and  the  child’s  family. 

(Authority:  20  U.S.C  1480(4)) 

S  303.403  Prior  notice;  native  Isnguaga. 

(a)  General.  Written  prior  notice  must 
be  given  to  the  parents  of  a  child  eligible 
under  this  p€u1  a  reasonable  time  before 
a  public  agency  or  service  provider 
proposes,  ch*  refuses,  to  initiate  or 
change  the  identification,  evaluation,  or 
placement  of  the  child,  or  the  provision 
of  appropriate  early  intervention 
services  to  the  child  and  the  child's 
family. 
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(b)  Content  of  notice.  The  notice  must 
be  in  sufficient  detail  to  inform  the 
parents  about — 

(1)  The  action  that  is  being  proposed 
or  refused; 

(2)  The  reasons  for  taking  the  action; 
and 

(3)  All  procediiral  safeguards  that  are 
available  under  this  part. 

(c)  Native  language.  (1)  The  notice 
must  be — 

(1)  Written  in  language 
understandable  to  the  general  public; 
and 

(ii)  Provided  in  the  native  language  of 
the  parents,  unless  it  is  cleeirly  not 
feasible  to  do  so. 

(2)  If  the  native  language  or  other 
mode  of  communication  of  the  parent  is 
not  a  written  language,  the  public 
agency,  or  designated  service  provider, 
shall  take  steps  to  ensure  that — 

(i)  The  notice  is  translated  orally  or  by 
other  means  to  the  parent  in  the  parent’s 
native  language  or  other  mode  of 
communication; 

(ii)  The  parent  imderstands  the  notice: 
and 

(iii)  There  is  written  evidence  that  the 
requirements  of  this  paragraph  have 
been  met. 

(3)  If  a  parent  is  deaf  or  blind,  or  has 
no  written  language,  the  mode  of 
communication  must  be  that  normally 
used  by  the  parent  (such  as  sign 
language,  braille,  or  oral 
communication). 

(Authority:  20  U.S.C  1480(6)  and  (7)) 

f  303.404  Parent  consent 

(a)  Written  parental  consent  must  be 
obtained  before— 

(1)  Conducting  the  initial  evaluation 
and  assessment  of  a  child  under 

§  303.322;  and 

(2)  Initiating  the  provision  of  early 
intervention  services  (see  §  303.342(e)). 

(b)  If  consent  is  not  given,  the  public 
agency  shall  make  reasonable  efforts  to 
ensure  that  the  parent — 

(1)  Is  fully  aware  of  the  nature  of  the 
evaluation  and  assessment  or  the 
services  that  would  be  available;  and 

(2)  Understands  that  the  child  will  not 
be  able  to  receive  the  evaluation  and 
assessment  or  services  unless  consent  is 
given. 

(Authority:  20  U.S.C  1480) 

Note  1:  In  addition  to  the  consent 
requi.'ements  in  this  section,  other  consent 
requirements  are  included  in  (1)  §  303.460(a), 
regarding  the  exchange  of  personally 
identifiable  information  among  agencies,  and 
(2)  the  conhdentiality  provisions  in  the 
regulations  under  Part  B  of  the  Act  (34  CFR 
300.571)  and  34  CFR  part  99  (Family 
Educational  Rights  and  Privacy),  both  of 
which  apply  to  this  part. 

Note  2:  Under  $  300.504(b)  of  the  Part  B 
regulations,  a  public  agency  may  initiate 


procedures  to  challenge  a  parent’s  refusal  to 
consent  to  the  initial  evaluation  of  the 
parent’s  child  and,  if  successful,  obtain  the 
evaluation.  This  provision  applies  to  eligible 
children  under  this  part,  since  the  Part  B 
evaluation  requirement  applies  to  all 
children  with  disabilities  in  a  State, 
including  infants  and  toddlers. 

§  303.405  Parent  right  to  decline  service. 

The  parents  of  a  child  eligible  under 
this  part  may  determine  whether  they, 
their  child,  or  other  family  members 
will  accept  or  decline  any  early 
intervention  service  under  this  part  in 
accordance  with  State  law,  and  may 
decline  such  a  service  after  hrst 
accepting  it,  without  jeopardizing  other 
early  intervention  services  under  this 
part. 

(Authority:  20  U.S.C.  1480(3)) 

.  f  303.406  Surrogate  parents. 

(a)  General.  Each  lead  agency  shall 
ensure  that  the  rights  of  children 
eligible  imder  this  part  are  protected 
if— 

(1)  No  parent  (as  defined  in  §  303.18) 
can  be  identified; 

(2)  The  public  agency,  after 
reasonable  efforts,  cannot  discover  the 
whereabouts  of  a  parent;  or 

(3)  The  child  is  a  ward  of  the  State 
under  the  laws  of  that  State. 

(b)  Duty  of  lead  agency  and  other 
public  agencies.  The  duty  of  the  lead 
agency,  or  other  public  agency  under 
paragraph  (a)  of  ffiis  section,  includes 
the  assignment  of  an  individual  to  act  as 
a  surrogate  for  the  parent.  This  must 
include  a  method  for — 

(1)  Determining  whether  a  child  needs 
a  surrogate  parent;  and 

(2)  Assigning  a  surrogate  parent  to  the 
child. 

(c)  Criteria  for  selecting  surrogates.  (1) 
The  lead  agency  or  other  public  agency 
may  select  a  surrogate  parent  in  any  way 
permitted  under  State  law. 

(2)  Public  agencies  shall  ensure  that  a 
person  select^  as  a  surrogate  parent — 

(1)  Has  no  interest  that  conflicts  with 
the  interests  of  the  child  he  or  she 
represents;  and 

(ii)  Has  knowledge  and  skills  that 
ensure  adequate  representation  of  the 
child. 

(d)  Non-employee  requirement- 
compensation.  (1)  A  person  assigned  as 
a  surrogate  parent  may  not  be  an 
employee  of  any  agency  involved  in  the 
provision  of  early  intervention  or  other 
services  to  the  child. 

(2)  A  person  who  otherwise  qualifies 
to  be  a  surrogate  parent  under  paragraph 
(d)(1)  of  this  section  is  not  an  employee 
solely  because  he  or  she  is  paid  by  a 
public  agency  to  serve  as  a  surrogate 
parent. 


(e)  Responsibilities.  A  surrogate 
parent  may  represent  a  child  in  all 
matters  related  to¬ 
ll)  The  evaluation  and  assessment  of 
the  child; 

(2)  Development  and  implementation 
of  the  child’s  IFSPs,  including  annual 
evaluations  and  periodic  reviews; 

(3)  The  ongoing  provision  of  early 
intervention  services  to  the  child;  and 

(4)  Any  other  rights  established  under 
this  part. 

(Authority:  20  U.S.C.  1480(5)) 

Impartial  Procedures  for  Resolving 
Individual  Child  Complaints 

§  303.420  Administrativs  resolution  of 
individual  child  complaints  by  an  impartial 
decision-maker. 

Each  system  must  include  written 
procedures  for  the  timely  administrative 
resolution  of  individual  child 
complaints  by  parents  concerning  any  of 
the  matters  in  §  303.403(a).  A  State  may 
meet  this  requirement  by — 

(a)  Adopting  the  due  process 
procedures  in  34  CFR  300.506  through 

300.512  and  developing  procedures  that 
meet  the  requirements  of  §  303.425;  or 

(b)  Developing  procedures  that — 

(1)  Meet  the  requirements  in 
§§  303.421  throu^  303.425;  and 

(2)  Provide  parents  a  means  of  filing 
a  complaint. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C.  1480(1)) 

Note  1:  Sections  303.420  through  303.425 
are  concerned  with  the  adoption  of  impartial 
procedures  for  resolving  individual  child 
complaints  (i.e.,  complaints  that  generally 
affect  only  a  single  child  or  the  child’s 
family).  These  procedures  require  the 
appointment  of  a  decision-maker  who  is 
impartial,  as  defined  in  $  303.421(b),  to 
resolve  a  dispute  concerning  any  of  the 
matters  in  §  303.403(a).  The  decision  of  the 
impartial  decision-maker  is  binding  unless  it 
is  reversed  on  appeal. 

A  different  type  of  administrative 
procedure  is  included  in  §§  303.510  through 

303.512  of  subpart  F  of  this  part.  Under  those 
procedures,  the  lead  agency  is  responsible  for 
(1)  investigating  any  complaint  that  it 
receives  (including  individual  child 
complaints  and  those  that  are  systemic  in 
nature),  and  (2)  resolving  the  complaint  if  the 
agency  determines  that  a  violation  has 
occurred. 

Note  2:  It  is  important  that  the 
administrative  procedures  developed  by  a 
State  be  designed  to  result  in  speedy 
resolution  of  complaints.  An  infant’s  or 
toddler's  development  is  so  rapid  that  undue 
delay  could  be  potentially  harmful. 

In  an  effort  to  facilitate  resolution,  States 
may  wish,  with  parental  concurrence,  to  offer 
mediation  as  an  intervening  step  prior  to 
implementing  the  procedures  in  this  section. 
Although  mediation  is  not  required  under 
either  Part  B  or  Part  H  of  the  Act,  some  States 
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have  reported  that  mediations  conducted 
under  Part  B  have  led  to  speedy  resolution 
of  differences  between  parents  and  agencies, 
without  the  development  of  an  adversarial 
relationship  and  with  minimal  emotional 
stress  to  parents. 

While  a  State  may  elect  to  adopt  a 
mediation  process,  the  State  cannot  require 
that  parents  use  that  process.  Mediation  may 
not  be  used  to  deny  or  delay  a  parent's  rights 
under  this  part.  The  complaint  must  be 
resolved,  and  a  written  decision  made, 
within  the  30-day  timeline  in  $  303.423. 

§  303.421  Appointment  of  an  impartial 
peraon. 

(a)  Qualifications  and  duties.  An 
impartial  person  must  be  appointed  to 
implement  the  complaint  resolution 
process  in  this  subpart.  The  person 
must — 

nave  knowledge  about  the 
provisions  of  this  part  and  the  needs  of, 
and  services  available  for,  eligible 
children  and  their  families;  and 

(2)  Perform  the  following  duties: 

(i)  Listen  to  the  presentation  of 
relevant  viewpoints  about  the 
complaint,  examine  all  information 
relevant  to  the  issues,  and  seek  to  reach 
a  timely  resolution  of  the  complaint. 

(ii)  Provide  a  record  of  the 
proceedings,  including  a  written 
decision. 

(b)  Definition  of  impartial.  (1)  As  used 
in  this  section,  impartial  means  that  the 
person  appointed  to  implement  the 
complaint  resolution  process — 

(1)  Is  not  an  employee  of  any  agency 
or  other  entity  involved  in  the  provision 
of  early  intervention  services  or  care  of 
the  child;  and 

(ii)  Does  not  have  a  personal  or 
professional  interest  that  would  conflict 
with  his  or  her  objectivity  in 
implementing  the  process. 

(2)  A  person  who  otherwise  qualifies 
under  paragraph  (b)(1)  of  this  section  is 
not  an  employee  of  an  agency  solely 
because  the  person  is  paid  by  the  agency 
to  implement  the  complaint  resolution 
process, 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C.  1480(1)) 

S  303.422  Parent  rights  in  administrative 
proceedings. 

(a)  General.  Each  lead  agency  shall 
ensure  that  the  parents  of  children 
eligible  under  this  part  are  aRorded  the 
rights  in  paragraph  (b)  of  this  section  in 
any  administrative  proceedings  carried 
out  under  §  303.420. 

(b)  Bights.  Any  parent  involved  in  an 
administrative  proceeding  has  the  right 
to¬ 
ll)  Be  accompanied  and  advised  by 

counsel  and  by  individuals  with  special 
knowledge  or  training  with  respect  to 


early  intervention  services  for  children 
eligible  under  this  part; 

(2)  Present  evidence  and  confront, 
cross-examine,  and  compel  the 
attendance  of  witnesses; 

(3)  Prohibit  the  introduction  of  any 
evidence  at  the  proceeding  that  has  not 
been  disclosed  to  the  parent  at  least  five 
days  before  the  proceeding; 

(4)  Obtain  a  written  or  electronic 
verbatim  transcription  of  the 
proceeding;  and 

(5)  Obtain  written  findings  of  fact  and 
decisions. 

(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  1820- 
0550) 

(Authority:  20  U.S.C.  1480) 

§  303.423  Convenience  of  proceedinge; 
timelines. 

(a)  Any  proceeding  for  implementing 
the  complaint  resolution  process  in  this 
subpart  must  be  carried  out  at  a  time 
and  place  that  is  reasonably  convenient 
to  the  parents. 

(b)  ^ch  lead  agency  shall  ensure  that, 
not  later  than  30  days  after  the  receipt 
of  a  parent’s  complaint,  the  impartial 
proceeding  required  under  this  subpart 
is  completed  and  a  written  decision 
mailed  to  each  of  the  parties. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C.  1480(1)) 

Note:  Under  Part  B  of  the  Act,  States  are 
allowed  45  days  to  conduct  an  impartial  due 
process  hearing  (i.e.,  within  45  days  after  the 
receipt  of  a  request  for  a  hearing,  a  decision 
is  reached  and  a  copy  of  the  decision  is 
mailed  to  each  of  the  parties).  (See  34  CFR 
300.512.)  Thus,  if  a  State,  in  meeting  the 
requirements  of  §  303.420,  elects  to  adopt  the 
due  process  procedures  under  Part  B,  that 
State  would  also  have  45  days  for  hearings. 
However,  any  State  in  that  situation  is 
encouraged  (but  not  required)  to  accelerate 
the  timeline  for  the  due  process  hearing  for 
children  who  are  eligible  under  this  part — 
from  45  days  to  the  30-day  timeline  in  this 
section.  Because  the  needs  of  children  in  the 
birth-through-two-age  range  change  so 
rapidly,  quick  resolution  of  complaints  is 
important. 

§303.424  Civil  action. 

Any  party  aggrieved  by  the  findings 
and  decision  regarding  an 
administrative  complaint  has  the  right 
to  bring  a  civil  action  in  State  or  Federal 
court  under  section  680(1)  of  the  Act. 

(Approved  by  the  Ofiice  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C.  1480(1)) 

§  303.425  Status  of  a  child  during 
proceedings. 

(a)  During  the  pendency  of  any 
proceeding  involving  a  complaint  under 
this  subpart,  unless  the  public  agency 


and  parents  of  a  child  otherwise  agree, 
the  child  must  continue  to  receive  the 
appropriate  early  intervention  services 
currently  being  provided. 

(b)  If  the  complaint  involves  an 
application  for  initial  services  imder 
this  part,  the  child  must  receive  those 
services  that  are  not  in  dispute. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C  1480(7)) 

Confidentiality 

§  303.460  Confidentiality  of  information. 

(a)  Each  State  shall  adopt  or  develop 
policies  and  procedures  that  the  State 
will  follow  in  order  to  ensure  the 
protection  of  any  personally  identifiable 
information  collected,  used,  or 
maintained  under  this  part,  including 
the  right  of  parents  to  written  notice  of 
and  written  consent  to  the  exchange  of 
this  information  among  agencies 
consistent  with  Federal  and  State  law. 

(b)  These  policies  and  procedures 
must  meet  the  requirements  in  34  CFR 
300.560  through  300.576,  with  the 
modifications  specified  in  §  303.5(b). 
(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C  1480(2),  1483) 

Note:  With  the  modifications  referred  to  in 
paragraph  (b)  of  this  section,  the 
confidentiality  requirements  in  the 
regulations  implementing  Part  B  of  the  Act 
(34  CFR  300.560  through  300.576)  are  to  be 
used  by  public  agencies  to  meet  the 
confidentiality  requirements  under  Part  H  of 
the  Act  and  this  section  (§  303.460). 

The  Part  B  provisions  incorporate  by 
reference  the  regulations  in  34  CFR  Part  99 
(Family  Educational  Rights  and  Privacy); 
therefore,  those  regulations  also  apply  to  this 
part. 

Subpart  F — State  Administration 
General 

§  303.500  Lead  agency  establishment  or 
designation. 

Each  system  must  include  a  single 
line  of  responsibility  in  a  lead  agency 
that — 

(a)  Is  established  or  designated  by  the 
Ck)vemor;  and 

(b)  Is  responsible  for  the 
administration  of  the  system,  in 
accordance  with  the  requirements  of 
this  part. 

(Approved  by  the  Ofiice  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C  1476(b)(9)) 

§  303.501  Supervision  and  monitoring  of 
progrants. 

(a)  General.  Each  lead  agency  is 
responsible  for — 
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(1)  The  general  administiatioo  Mid 
supervisirm  of  prapams  and  activities 
receiving  assistance  under  this  part;  and 

(2)  The  monitoring  of  programs  and 
activities  used  by  the  State  to  carry  out 
this  part,  whether  or  not  these  programs 
or  activities  are  receiving  assistance 
under  this  part,  to  ensure  that  the  State 
complies  with  this  part. 

(b)  MHhods  of  aammistering 
programs.  !n  meeting  the  requirement  in 
paragraph  (a)  of  this  section,  the  lead 
agency  shall  adopt  and  use  proper 
methods  of  administering  each  program, 
including — 

(1)  Monitoring  agencies,  institutions, 
and  organizations  used  by  the  State  to 
carry  out  this  part; 

(2)  Enforcing  any  obligations  imposed 
on  those  agencies  under  Part  H  of  the 
Act  and  these  regulations: 

(3)  Providing  technical  assistance,  if 
necessary,  to  those  agencies, 
institutions,  and  organizations;  and 

(4)  Correcting  denciencies  that  are 
identified  through  monitoring. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.SX1 1476(bK9XA)) 

Lead  Agemcj  Precednree  for  Resoiving 
ComplaiiitB 

S  303.510  Adopflng  complaint  procedures. 

Each  lead  agency  shall  adopt  written 
procedures  for — 

(a)  Resolving  any  complaint  that  any 
public  agency  is  violating  a  requirement 
of  Part  H  of  the  Act  or  this  part  by — 

(1)  Providing  for  the  filing  of  a 
complaint  with  the  lead  agency;  and 

(2)  At  the  lead  agency’s  discretion, 
providing  for  the  filing  of  a  complaint 
with  a  public  agency  and  the  ri^t  to 
have  the  lead  agency  review  the  public 
agency’s  decision  on  the  complaint;  and 

(b)  Informing  parents  and  other 
interested  individuals  about  the 
procedures  in  §§  303.510  through 
303.512. 

(Approved  by  the  Office  of  Management  and 
Budget  under  cootitd  number  1820-0550) 
(Authority:  20  U.S£.  1476(bX9)) 

Note:  Because  of  the  interagency  nature  of 
Part  H  of  the  Act.  complainU  received  under 
these  regulations  could  concern  violations  by 
(1)  any  public  agency  in  the  State  that 
receives  funds  under  ttiis  part  (e.g.,  the  lead 
agency  and  the  Council).  (2)  other  public 
agencies  that  are  invrdved  in  tha  State’s  early 
intervention  program,  or  (3)  private  service 
providers  that  receive  Part  H  funds  on  a 
contract  basis  from  a  public  agency  to  cany 
out  a  given  function  or  provide  a  ^ven 
service  required  under  this  pert.  *111686 
complaint  procedures  are  in  addition  to  any 
other  rights  under  State  or  Federal  law.  *1116 
lead  agency  must  provide  for  the  filing  of  a 
complaint  with  Uw  lead  agency  and,  at  the 
lead  agency’s  discretion,  with  a  public 


agency  subject  lo  a  rhiht  of  appeal  to  the  lead 
agency. 

f  303.511  An  organization  or  individuel 
may  file  a  complaint 

An  individual  or  organization  may 
file  a  written  signed  complaint  under 
§  303.510.  The  complaint  must 
include— 

(a)  A  statement  that  the  State  has 
violated  a  requirement  of  Part  H  of  the 
Act  or  the  regulations  in  this  part;  and 

(b)  The  facts  on  which  the  complaint 
is  based. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C.  1476(bK9)) 

1 303.51 2  Minimum  State  complaint 
procaduraa. 

Each  lead  agency  shall  include  the 
following  in  its  complaint  procedures: 

(a)  A  time  limit  of  60  calendar  days 
after  a  complaint  is  filed  under 

S  303.510(a)  to¬ 
ll)  Carry  out  an  independent  on-site 
investigation,  if  the  lead  agency 
determines  that  such  an  investigation  is 
necessary; 

(2)  Give  the  complainant  the 
opportunity  to  submit  additional 
information,  either  orally  or  in  writing, 
about  the  allegations  in  the  complaint; 

(3)  Review  all  relevant  information 
and  make  an  independent 
determination  as  to  whether  the  public 
agency  is  violating  a  requirement  of  Part 
H  of  the  Act  or  of  this  part:  and 

(4)  Issue  a  written  decisicui  to  the 
complainant  that  addresses  each 
allegation  in  the  complaint  and 
contains — 

(i)  Findings  of  fact  and  conclusions; 
and 

(ii)  The  reasons  for  the  lead  agency’s 
final  decision. 

(b)  An  extension  of  the  time  limit 
under  paragraph  (a)  of  this  section  only 
if  exceptional  circumstances  exist  with 
respect  to  a  particular  complaint. 

Ic)  Procedures  fm  effective 
implementation  of  the  lead  agenf:y’s 
final  decision,  if  needed,  including 
technical  assistance  activities, 
negotiations,  and  corrective  actions  to 
achieve  compliance. 

(d)  The  rignt  of  the  complainant  or  the 
public  agency  to  request  the  Secretary  to 
review  the  lead  agency’s  final  decision. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C  1476(b)(9)) 

Policies  and  Procedures  Related  to 
Financial  Matters 

1 303.520  Policies  related  to  payment  for 
services. 

(a)  General.  Each  lead  agency  is 
responsible  for  estabbshing  State 


policies  related  to  how  services  to 
children  eligible  under  this  part  and 
their  families  will  be  paid  for  under  the 
State’s  early  intervention  pro^am.  The 
policies  must — 

(1)  Meet  the  requirements  in 
paragraph  (b)  of  this  section;  and 

(2)  Be  reflected  in  the  interagency 
agreements  required  in  §  303.523. 

(b)  Specific  funding  policies.  A  State’s 
policies  must — 

(1)  Specify  which  functions  and 
services  will  be  provided  at  no  cost  to 
all  parents; 

(2)  Specify  which  functions  or 
services,  if  any,  will  be  subject  to  a 
system  of  payments,  and  include — 

(i)  Information  about  the  payment 
system  and  schedule  of  sliding  fees  that 
will  be  used;  and 

(ii)  The  ba.sis  and  amount  of 
payments:  and 

(3)  Include  an  assurance  that — 

(i)  Fees  will  not  be  charged  for  the 
services  that  a  child  is  otherwise 
entitled  to  receive  at  no  cost  to  parents; 
and 

(ii)  The  inability  of  the  parents  of  an 
eligible  child  to  pay  for  services  will  not 
result  in  the  denial  of  services  to  the 
child  or  the  child’s  family;  and 

(4)  Set  out  any  fees  that  will  be 
charged  for  early  intervention  services 
and  the  basis  for  those  fees. 

(c)  Procedures  to  ensure  the  timely 
provision  of  services.  No  later  than  the 
beginning  of  the  fifth  year  of  a  State’s 
participation  under  this  part,  the  State 
shall  implement  a  mechanism  to  ensure 
that  no  services  that  a  child  is  entitled 
to  receive  are  delayed  ch*  denied  because 
of  disputes  between  agencies  regarding 
financial  or  other  responsibilities. 

(Approved  by  the  Office  of  Maruigement  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C  1476(bH9)) 

§303.521  Fees. 

(a)  General.  A  State  may  establish, 
consistent  with  §  303.12(a)(3)(iv),  a 
system  of  payments  for  early 
intervention  services,  including  a 
schedule  of  sliding  fees. 

(b)  Functions  not  subject  to  fees.  The 
following  are  required  fonctions  that 
must  be  carried  out  at  public  expense  by 
a  State,  and  for  which  no  fees  may  he 
charged  to  parents: 

(1)  Implementing  the  child  find 
requirements  in  §  303.321. 

(2)  Evaluation  and  assessment,  as 
included  in  §  303.322,  and  including  the 
functions  related  to  evaluation  and 
assessment  in  §303.12. 

(3)  Service  coordination,  as  included 
in  §§303.22  and  303.344(g). 

(4)  Administrative  and  coordinative 
activities  related  to — 
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(i)  The  development,  review,  and 
evaluation  of  IFSPs  in  §§  303.340 
through  303.346;  and 

(ii)  Implementation  of  the  procedural 
safeguards  in  subpart  E  of  this  part  and 
the  other  components  of  the  statewide 
system  of  early  intervention  services  in 
subparts  D  and  F  of  this  part. 

(c)  States  with  mandates  to  serve 
children  from  birth.  If  a  State  has  in 
effect  a  State  law  requiring  the  provision 
of  a  free  appropriate  public  education  to 
children  with  disabilities  from  birth,  the 
State  may  not  charge  parents  for  any 
services  (e.g.,  physical  or  occupational 
therapy)  required  under  that  law  that 
are  provided  to  children  eligible  under 
this  part  and  their  families. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C.  1472(2)) 

§  303.522  Identif icatkMi  and  coordination 
of  raaourcea. 

(a)  Each  lead  agency  is  responsible 
for — 

(1)  The  identification  and 
coordination  of  all  available  resources 
for  early  intervention  services  within 
the  State,  including  those  from  Federal, 
State,  local,  and  private  sources;  and 

(2)  Updating  the  information  on  the 
funding  sources  in  paragraph  (a)(1)  of 
this  section,  if  a  legislative  or  policy 
change  is  made  under  any  of  those 
sources. 

(b)  The  Federal  funding  sources  in 
paragraph  (a)(1)  of  this  section 
include — 

(1)  Title  V  of  the  Social  Security  Act 
(relating  to  Maternal  and  Child  Health); 

(2)  Title  XIX  of  the  Social  Security 
Act  (relating  to  the  general  Medicaid 
Program,  and  EPSD^; 

(3)  The  Head  Start  Act; 

(4)  Parts  B  and  H  of  the  Act; 

(5)  Subpart  2  of  Part  D  of  Chapter  1 
of  Title  I  of  the  Elementary  and 
Secondary  Education  Act  of  1965,  as 
amended; 

(6)  The  Developmental  Disabilities 
Assistance  and  Bill  of  Rights  Act  (Pub. 
L.  94-103);  and 

(7)  Other  Federal  programs. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C  1476(b)(9)(B)) 

§303.523  Intwragency  aoTMinentt. 

(a)  General.  Each  lead  agency  is 
responsible  for  entering  into  formal 
interagency  agreements  with  other 
State-level  agencies  involved  in  the 
State’s  early  intervention  program.  Each 
agreement  must  meet  the  requirements 
in  paragraphs  (b)  through  (d)  of  this 
section. 

(b)  Financial  responsibility.  Each 
agreement  must  define  the  financial 


responsibility,  in  accordance  with 
§  303.143,  of  the  agency  for  paying  for 
early  intervention  services  (consistent 
with  State  law  and  the  requirements  of 
this  part). 

(c)  Procedures  for  resolving  disputes. 

(1)  Each  agreement  must  include 
procedures  for  achieving  a  timely 
resolution  of  intra-agency  and 
interagency  disputes  about  payments  for 
a  given  service,  or  disputes  about  other 
matters  related  to  the  State's  early 
intervention  program.  Those  procedures 
must  include  a  mechanism  for  making 

a  final  determination  that  is  binding 
upon  the  agencies  involved. 

(2)  The  agreement  with  each  agency 
must — 

(i)  Permit  the  agency  to  resolve  its 
own  internal  disputes  (based  on  the 
agency’s  procedures  that  are  included  in 
the  agreement),  so  long  as  the  agency 
acts  in  a  timely  manner;  and 

(ii)  Include  the  process  that  the  lead 
agency  will  follow  in  achieving 
resolution  of  intra-agency  disputes,  if  a 
given  agency  is  unable  to  resolve  its 
own  internal  disputes  in  a  timely 
manner. 

(d)  Additional  components.  Each 
agreement  must  include  any  additional 
components  necessary  to  ensure 
efiective  cooperation  and  coordination 
among  all  agencies  involved  in  the 
State’s  early  intervention  program. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  munber  1820-0550) 
(Authority:  20  U.S.C  1476(b)(9)(C)  and 
(b)(9)(F)) 

Note:  A  State  may  meet  the  requirement  in 
paragraph  (c)(l')  of  this  section  in  any  way 
permitted  under  State  law,  including  (1) 
providing  for  a  third  party  (e.g.,  an 
administrative  law  judge)  to  review  a  dispute 
and  render  a  decision,  (2)  assignment  of  the 
responsibility  by  the  Governor  to  the  lead 
agency  or  Council,  or  (3)  having  the  final 
decision  made  directly  by  the  Governor. 

§  303.524  Resolution  of  disputes. 

(a)  Each  lead  agency  is  responsible  for 
resolving  individual  disputes,  in 
accordance  with  the  procedures  in 
§303.523(c)(2)(ii). 

(b) (1)  During  a  dispute,  the  individual 
or  entity  responsible  for  assigning 
financial  responsibility  among 
appropriate  agencies  imder  §  303.143 
("financial  designee’’)  shall  assign 
financial  responsibility  to— 

(1)  An  agency,  subject  to  the 
provisions  in  paragraph  (b)(2)  of  this 
section;  or 

(ii)  The  lead  agency,  in  accordance 
with  the  “payor  of  last  resort’’ 
provisions  in  §  303.527. 

(2)  If,  during  the  lead  agency’s 
resolution  of  &e  dispute,  the  financial 
designee  determines  that  the  assignment 


of  financial  responsibility  under 
paragraph  (b)(l)(i)  of  this  section  was 
inappropriately  made — 

(i)  The  financial  designee  shall 
reassign  the  responsibility  to  the 
appropriate  agency;  and 

(ii)  The  lead  agency  shall  make 
arrangements  for  reimbursement  of  any 
expenditures  incurred  by  the  agency 
originally  assigned  responsibility. 

(c)  To  the  extent  necessary  to  ensure 
compliance  with  its  action  in  paragraph 
(b)(2)  of  this  section,  the  lead  agency 
shall— 

(1)  Refer  the  dispute  to  the  Coimcil  or 
the  Governor;  and 

(2)  Implement  the  procedures  to 
ensme  the  delivery  of  services  in  a 
timely  manner  in  accordance  with 
§  303.525. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C  1476  (b)(9)(C)  and 
(b)(9)(E)) 

§303.525  Delivery  of  MrvicM  In  a  timely 
manner. 

Each  lead  agency  is  responsible  for 
the  development  of  proc^ures  to 
ensure  that  services  are  provided  to 
eligible  children  and  their  families  in  a 
timely  manner,  pending  the  resolution 
of  disputes  among  public  agencies  or 
service  providers. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C  1476(b)(9)(D)) 

§303.526  Poliqf for  contractirtg  or 
otharwiae  arranging  for  aarvicaa. 

Each  system  must  include  a  policy 
pertaining  to  contracting  or  mwng 
other  arrangements  with  public  or 
private  service  providers  to  provide 
early  intervention  services.  The  policy 
must  include — 

(a)  A  requirement  that  all  early 
intervention  services  must  meet  State 
standards  and  be  consistent  with  the 
provisions  of  this  part; 

(b)  The  mechanisms  that  the  lead 
agency  will  use  in  arranging  for  these 
services,  including  the  process  by  which 
awards  or  other  arrangements  are  made; 
and 

(c)  The  basic  requirements  that  must 
be  met  by  any  individual  or 
organization  seeking  to  provide  these 
services  for  the  lead  agency. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  nxunber  1820-0550) 
(Authority:  20  U.S.C  1476(b)(10)) 

Note:  In  implementing  the  statewide 
system.  States  may  elect  to  continue  using 
agencies  and  individuals  in  both  the  public 
and  private  sectors  that  have  previously  been 
involved  in  providing  early  intervention 
services,  so  long  as  those  agencies  and 
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individuals  naet  th*  lequiremBnts  of  this 
part. 

S303.527  Payor  of  iMt  rwort 

(a)  NonsabsHtation  of  funds.  Except 
as  provided  in  pmgrei^  (bKl)  of  this 
section,  funds  undOT  tUs  part  may  not 
be  used  to  satisfy  a  financial 
commitinmit  for  services  that  would 
otherwise  have  bera  paid  for  from 
another  public  or  private  source  Imt  for 
the  enactmeui  of  Part  H  of  the  Act. 
Therefore,  funds  wider  this  part  may  be 
used  only  for  early  intervention  services 
that  an  eligible  child  needs  but  is  not 
currently  entitled  to  untfor  any  other 
Federal.  State,  local,  or  private  source. 

(b)  Interim  paymmts — 
reimbursemeBt.  (1)  If  necessary  to 
prevent  a  delay  in  die  tisaely  provision 
of  services  to  an  eligible  child  or  the 
child’s  family,  funds  imder  this  part 
may  be  used  to  pay  the  provider  of 
services,  pending  reimbursmnent  from 
the  agency  or  entify  that  has  ultimate 
responsibility  for  tne  payment. 

(2)  Payments  wider  paragraph  (bKD 
of  this  section  may  be  made  for — 

(i)  Eariy  intervantion  services,  as 
described  in  $303.12; 

(ii)  Eligible  health  services  (see 
§  303.13);  and 

(iii)  Other  functions  and  services 
authorized  under  this  part,  including 
child  find  and  evaluation  and 
assessment. 

(3)  The  provisions  of  paragraph  (bKl) 
of  this  section  do  not  aj^y  to  medical 
services  or  “well-baby”  health  care  (see 
§  303.13(c)(1)). 

(c)  Non-reduction  of  benefits.  Nothing 
in  this  part  may  be  constru^  to  permit 
a  State  to  reduce  medical  or  other 
assistance  available  or  to  alter  eligibility 
under  Title  V  of  the  Social  Security  Act 
(SSA)  (relating  to  maternal  and  child 
health)  or  Title  XIX  of  the  SSA  (relating 
to  Medicaid  for  children  eligible  under 
this  part)  within  the  StMe. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S£.  1481) 

Note:  The  Congress  intended  that  the 
enactiiMnt  of  Part  H  not  be  coitstrued  as  a 
license  to  any  ageaqr  (including  the  lead 
agency  and  other  agencies  in  the  State)  to 
withdraw  funding  for  services  that  currently 
are  or  would  be  inade  available  to  eligible 
children  but  for  the  existence  of  the  program 
under  this  pert  Thus,  the  Congress  intended 
that  other  fonding  sources  would  continue, 
and  that  there  would  be  greeter  coordination 
among  agencies  regarding  the  payment  of 
costs. 

The  Congress  further  clarified  its  intent 
concerning  payments  wider  Medicaid  by 
including  in  section  411(kKl3)  of  the 
Medicare  Cetastrephic  Coirarage  Act  of  1988 
(Pub.  L  100-38(9  ZD  mnenduieBt  to  Title  XTX 
of  the  Socie)  Secwity  Act  That  amendment 


states,  in  effect  that  nothing  in  this  title  shall 
be  construed  as  prohibiting  (»  restricting,  or 
authorizing  the  Secretary  of  Health  and 
Human  Services  to  prohibit  or  restrict, 
payment  under  subsection  (a)  of  section  1903 
of  the  Social  Security  Act  for  medical 
assistance  feu-  covered  services  birnished  to 
an  infant  or  toddler  with  a  disability  because 
those  services  are  included  in  the  child’s 
IFSP  adopted  pursuant  to  Part  H  of  the  Act 

$303,528  Reknboreewent  procedure. 

Each  system  must  include  a 
procedure  for  securing  the  timely 
reimbursement  of  fun^  used  under  this 
part,  in  accordance  with  $  303.S27(b). 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1828-0550) 
(Authority;  20  U.S.C.  1476(b)(ll)) 

Reporting  Requirements 

§303.540  Data  collection. 

(a)  Each  8)rstem  must  include  the 
procedures  that  the  State  usea  to 
compile  data  on  the  statewide  system. 
The  procediues  must — 

(1)  Include  a  process  for — 

(1)  Collecting  data  from  various 
agencies  and  swvice  providers  in  the 
State; 

(ii)  Making  use  of  appropriate 
sampling  methods,  if  sampling  is 
permitted:  and 

(iii)  Destuibing  the  sampling  methods 
used,  if  reporting  to  the  Secretary;  and 

(2)  Provide  for  reporting  the  data 
required  under  section  676(b)(14)  of  the 
Act.  and  other  information  that  the 
Secretary  may  require,  including 
information  required  under  section  618 
of  the  Act. 

(b)  The  information  required  in 
paragraph  (a)(2]  of  this  section  must  be 
provided  at  the  time  and  in  the  manner 
specified  by  the  Secretary. 

(Approved  by  the  Office  of  Managem^  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C.  1476(b)(14)) 

Use  of  Funds  for  State  Administration 

$303,560  Um  of  fund*  by  the  lead  agency. 

A  lead  agency  may  use  funds  undw 
this  part  tl^  are  reasonable  and 
necessary  for  administering  the  State's 
early  intervention  program  for  infants 
and  toddlers  with  disabilities. 

(Authority:  20  U.S.C.  1473. 147S(b)(9)) 

Subpart  G — State  interagency 
Coordinating  Councii 

General 

$  303.600  Establishment  of  Council. 

(a)  A  State  that  desires  to  receive 
financial  assistance  under  this  part  shall 
establish  a  State  Interagency 
Coordinating  Council  composed  of  at 
least  15  members  but  not  more  dian.25 


members,  unless  the  State  provides 
sufficient  justification  for  a  greater 
number  of  members  in  the  application 
submitted  under  this  part. 

(b)  The  Council  must  be  appointed  by 
the  Governor.  The  Governor  shall 
ensure  that  the  membership  of  the 
Council  reasonably  represents  the 
populaticm  of  the  State. 

(c)  The  Cktvemor  shall  designate  a 
member  of  the  Coimciil  to  serve  as  the 
chairperson  of  the  Council  or  require 
the  Council  to  do  so.  Any  membw  of  the 
Council  who  is  a  representative  of  the 
lead  agency  designated  imder  §  303.500 
may  not  serve  as  the  chairperson  of  the 
Council. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.(1 1482(a)) 

Note:  To  avoid  a  potential  conflict  ctf 
interest,  it  is  recommended  that  parent 
representatives  who  are  selected  to  serve  on 
the  Council  not  be  employees  of  any  agency 
involved  in  providing  early  intervention 
services. 

It  is  suggested  that  consideration  be  given 
to  maintaining  an  appropriate  balance 
between  the  urban  and  rural  communities  of 
the  State. 

§303.601  Composition. 

(а)  The  Council  must  be  composed  as 
follows: 

(1) (i)  At  least  20  percent  of  the 
members  must  be  parents,  including 
minority  parents,  of  infants  or  toddlers 
with  disabilities  or  children  with 
disabilities  aged  12  or  younger,  with 
knowledge  of,  or  experience  with, 
programs  for  infants  and  toddlers  with 
disabilities. 

(ii)  At  least  one  member  must  be  a 
parent  of  an  infant  or  toddler  with  a 
disability  or  a  child  with  a  disability 
aged  six  or  younger. 

(2)  At  least  20  percent  of  the  members 
must  be  public  or  private  providers  of 
early  intervention  smvices. 

(3)  At  least  one  member  must  be  from 
the  State  legislature. 

(4)  At  least  one  member  must  be 
involved  in  personnel  preparation. 

(5)  At  least  one  memner  must — 

(i)  Be  from  each  of  the  State  agencies 
involved  in  the  provisions  of,  or 
pa)m[ient  for,  early  intervention  services 
to  infants  and  toddlers  with  disabilities 
and  their  families;  and 

(ii)  Have  sufficient  authority  to  engage 
in  policy  planning  and  implementation 
on  behalf  of  these  agencies. 

(б)  At  least  one  member  must — 

(i)  Be  from  the  State  educational 
agency  responsible  for  presdiool 
services  to  children  with  disabilities; 
and 

(ii)  Have  sufficient  authority  to  engage 
in  policy  planning  and  implementation 
on  behalf  of  that  agency. 
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(7)  At  least  one  member  must  be  firom 
the  agency  responsible  £or  the  State 
governance  of  insurance,  especially  in 
the  area  of  health  insurance. 

(b)  The  Council  may  include  other 
members  selected  by  the  Governor, 
including  a  representative  from  the  BIA 
or,  where  there  is  no  school  operated  or 
funded  by  the  BIA,  from  the  Indian 
Health  Service  or  the  tribe  or  tribal 
council. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C.  1482(b)) 

S  303.602  Us#  of  funds  by  the  Council. 

(a)  General.  SiAiact  to  tho  approval  by 
the  Governor,  the  Council  may  use 
funds  under  this  part — 

(1)  To  conduct  hearings  and  forums; 

(2)  To  reimburse  members  of  the 
Council  for  reasonable  and  necessary 
expenses  for  attending  Council  meetings 
and  performing  Council  duties 
(including  child  care  for  parent 
representatives); 

(3)  To  pay  compensation  to  a  member 
of  the  Council  if  the  member  is  not 
employed  or  must  forfeit  wages  from 
oth^  employment  when  peiforming 
official  Cmincii  business; 

(4)  To  hire  stalfi  and 

(5)  To  obtain  the  services  of 
professional,  tedmical,  and  clerical 
personnel,  as  may  be  necessary  to  carry 
out  the  performance  of  its  functions 
under  this  part. 

(b)  Compensation  and  expenses  of 
Council  members.  Except  as  provid^  in 
paragraph  (a)  of  this  section.  Council 
memben  shall  serve  without 
compensation  from  funds  available 
under  this  part 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  lt20-0550) 
(Authority:  20  U.S.C.  1479, 1482  (c)  and  (d)) 

§303.603  Maellnga. 

(a)  The  Council  shall  meet  at  least 
quarterly  and  in  such  places  as  it  deems 
necessary. 

(h)  The  meetings  must — 

(1)  Be  publicly  announced  sufficiently 
in  advance  of  tlra  dates  they  are  to  be 
held  to  ensure  that  all  interested  parties 
have  an  opportunity  to  attend;  and 

(2)  To  the  extent  appropriate,  be  open 
and  accessible  to  the  general  public. 

(c)  Interpreters  for  persons  who  are 
deaf  and  other  necessary  services  must 
be  provided  at  Council  meetings,  both 
for  Council  members  and  participants. 
The  Council  may  use  funds  under  riiis 
part  to  pay  for  those  services. 

(Approved  by  the  CMBce  of  Management  and 
Budget  under  control  numbn  1820-0SS0) 
(Authority:  20  U.S.C  1482  (c)  and  (d)) 


§303.604  Conflict  of  intarast 

No  member  of  the  Council  may  cast 
a  vote  on  any  matter  that  would  provide 
direct  financial  benefit  to  that  member 
or  otherwise  give  the  appearance  of  a 
conflict  of  interest. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C  1482(f)) 

Functions  of  the  Council 

§303.650  General. 

(a)  Each  Council  shall — 

(1)  Advise  and  assist  the  lead  agency 
in  the  development  and  implementation 
of  the  policies  that  constitute  the 
statewide  system; 

(2)  Assist  the  lead  agency  in  achieving 
the  full  participation,  coordination,  and 
cooperation  of  all  appropriate  public 
agencies  in  the  State; 

(3)  Assist  the  lead  agency  in  the 
effective  implementation  of  the 
statewide  system,  by  establishing  a 
process  that  includes — 

(i)  Seeking  information  from  service 
providers,  service  coordinators,  parents, 
and  others  about  any  Federal,  State,  or 
local  policies  that  impede  timely  service 
delivery;  and 

(ii)  Taking  steps  to  ensure  that  any 
policy  problems  identified  under 
paragraph  (a)(3)(i)  of  this  section  are 
resolved;  and 

(4)  To  the  extent  appropriate,  assist 
the  lead  agency  in  the  resolution  of 
disputes. 

(b)  Each  Council  may  advise  and 
assist  the  lead  agency  and  the  State 
educational  agency  regarding  the 
provision  of  appropriate  services  for 
children  aged  birth  to  five,  inclusive. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Autbority:  20  U.S.C  1482(eKlKA)  and  (eK2)) 

§  303.651  Advising  and  assisting  the  lead 
agency  in  its  administrative  duties. 

Each  Council  shall  advise  and  assist 
the  lead  agency  in  the — 

(a)  Identification  of  sources  of  fiscal 
and  other  support  for  services  for  early 
intervention  programs  under  this  part; 

(b)  Assignment  of  financial 
responsibility  to  the  appropriate  agency; 
and 

(c)  Promotion  of  the  interagency 
agreements  under  §  303.523. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C.  1482(eKl)(A)) 

§303.652  Applications. 

Each  Cotmcil  shall  advise  and  assist 
the  lead  agency  in  the  preparation  of 
applications  under  this  psirt  and 
amendments  to  those  applications. 


(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C  1482(e)(1)(B)) 

§303.653  Tranaitional  sarvicaa. 

Each  Council  shall  advise  and  assist 
the  State  educ^ional  agency  regarding 
the  transition  of  toddlers  with 
disabilities  to  services  provided  under 
Part  B  of  the  Act,  to  the  extent  those 
services  are  appropriate. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0578) 
(Authority:  20  U.S.C  1482(e)(lKC)) 

§303.654  Annual  report  to  tha  Sacratary. 

(a)  Each  Council  shall — 

(1)  Prepare  an  annual  report  to  the 
Governor  and  to  the  Secretary  on  the 
status  of  early  intervention  programs 
operated  within  the  State  for  children 
eligible  under  this  part  and  their 
families;  and 

(2)  Submit  the  report  to  the  Secretary 
by  a  date  that  the  S^retary  establishes. 

(b)  Each  annual  report  must  contain 
the  information  required  by  the 
Secretary  for  the  year  for  which  the 
report  is  made. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C  1482(e)(1)(D)) 

Existing  Councils 

§  303.670  Use  of  existing  councMe. 

If  a  State  establi^ed  a  Council  before 
September  1, 1986,  th^  is  comparable  to 
the  requirements  for  a  Council  in  this 
subpart  (e.g.,  in  terms  of  its 
composition,  meetings,  and  functions), 
that  Council  is  considered  to  be  in 
compliance  with  these  requirements. 
However,  within  four  years  after  the 
date  that  a  State  accepts  funds  under 
this  part,  the  State  shall  establish  a 
Council  that  complies  in  full  with  the 
requirements  of  this  subpart. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C.  1482(g)) 

Appertdix — Analysis  of  Comments  snd 
Responses 

Note:  This  appendix  will  not  be  codified  in 
the  Code  of  Federal  Regulations. 

The  following  is  an  anal3rsis  of  the 
comments  and  of  the  changes  in  the 
regulations  since  publication  of  the  NPRM  on 
May  1, 1992  (57  FR  18986).  Substantive 
issues  are  discussed  under  the  section  of  the 
regulations  to  which  they  pertain.  Minor 
changes  made  to  the  language  published  in 
the  NPRM — and  suggested  changes  the 
Secretary  is  not  legally  authorized  to  make 
under  applicable  statutory  authority — are 
generally  not  addressed. 
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Subpart  A— General 

Section  303. 1  Purpose  of  the  Early 
Intervention  Program  for  Infants  and 
Toddlers  With  Disabilities. 

Comment:  Two  commenters  requested  that 
the  Department  substitute  the  term  "early 
intervention  needs"  for  the  term  "needs." 

One  commenter  suggested  that  the 
Department  define  the  term  "historically 
underrepresented.” 

Discussion:  The  amendment  to  §  303.1  is 
taken  from  section  671(a)(5)  of  the 
Individuals  with  Disabilities  Education  Act 
(the  Act),  as  added  by  Pub.  L.  102-119, 
enacted  October  7, 1991  (1991  Amendments). 
The  Secretary  believes  that  it  is  unnecessary 
to  elaborate  upon  the  statutory  language 
incorporated  in  this  section  of  the 
regulations. 

Changes:  None. 

Section  303.3  Activities  That  May  Be 
Supported  Under  This  Part. 

Comment:  Some  commenters  requested 
that  the  Department  provide  States  with  the 
flexibility  to  serve  children  from  their  third 
birthday  to  the  beginning  of  the  next  school 
year  in  accordance  with  either  Part  H  or  Part 
B  requirements.  Some  commenters  requested 
that  the  Department  require  parental  consent 
prior  to  the  transition  of  a  child  to  Part  B 
services  when  the  child  is  below  the  age  of 
three.  One  commenter  requested  that  the 
Department  clarify  the  effect  of  a  parent's 
refusal  to  consent  to  Part  B  services. 

Discussion;  The  amendment  to  §  303.3  is 
taken  from  section  679(3)  of  the  Act,  as 
added  by  the  1991  Amendments.  This  new 
statutory  provision  permits  Part  H  funds  to 
be  used  for  an  additional  purpose — to 
provide  a  free  appropriate  public  education 
(FAPE)  in  accordance  with  Part  B  from  a 
child’s  third  birthday  to  the  beginning  of  the 
next  school  year.  The  requirements  relating 
to  services  for  children  who  turn  three, 
including  the  requirement  that  these  children 
receive  a  free  appropriate  public  education  in 
accordance  with  Part  B,  are  unafrected  by 
this  statutory  change,  and  the  Secretary  is  not 
authorized  to  revise  those  requirements  by 
regulation.  The  effect  of  the  statutory 
amendment  reflected  in  S  303.3  is  to  permit 
Part  H  as  well  as  Part  B  funds  to  be  used  for 
three-year-old  children  where  only  Part  B 
funds  had  previously  been  authorized  for  this 
purpose. 

The  requirements  relating  to  parental 
consent  are  unaffected  by  the  change  to 
§  303.3.  For  the  Part  B  requirements 
concerning  parental  consent  for  a 
preplacement  evaluation  and  initial 
placement,  see  34  CFR  300.504  (57  FR  44794, 
44820;  Sept.  29, 1992).  Whatever  the  child's 
age,  parental  consent  must  be  obtained  before 
the  initial  placement  of  a  child  in  a  special 
education  program.  If  parental  consent  for 
the  initial  placement  of  a  child  below  the  age 
of  three  in  a  special  education  program  is 
refused,  the  lead  agency  remains  responsible 
for  the  provision  of  Part  H  services  until  the 
child’s  third  birthday  (or  an  earlier  successful 
challenge  to  the  parent's  refusal  to  consent 
under  the  procedures  in  34  CFR  300.504). 

Changes:  None. 


Section  303.4  Limitation  on  Eligible  Children 

Comment:  Commenters  requested  that  the 
Department  clarify  the  relationship  between 
§$  303.4  and  303.3(d)  of  the  proposed 
regulations.  One  commenter  requested  that 
the  Department  clarify  which  agency — the 
SEA  under  Part  B  or  the  lead  agency  under 
Part  H — has  responsibility  for  the  delivery  of 
services  to  children  during  the  year  in  which 
they  reach  age  three.  Another  commenter 
recommended  clarifying  that  some  Part  H 
services  may  be  required  to  be  continued 
under  Part  B.  Finally,  some  commenters 
requested  that  the  Department  clarify 
whether  the  transition  from  Part  H  to  Part  B 
terminates  service  planning  for  the  child  and 
the  femily  throughout  the  early  childhood 
years. 

Discussion:  Section  303.4  simply 
incorporates  new  section  619(g)  of  the  Act. 
Under  the  1991  Amendments,  a  State  may, 
for  the  first  time,  use  funds  under  section  619 
of  the  Act  to  provide  FAPE  in  accordance 
with  Part  B  to  two-year-old  children  with 
disabilities  who  will  reach  age  three  during 
the  school  year.  See  section  619(c)(l)(B)(iii) 
and  (f).  Section  619(g)  exempts  those 
children  from  coverage  under  Part  H. 

As  a  general  matter,  a  State  that 
participates  in  the  Part  H  program  must 
provide  early  intervention  services  to  ail 
eligible  children  (see  section  676(a)  of  the 
Act),  and  the  source  of  funds  for  services  to 
a  child  determines  which  program 
requirements  are  applicable.  If  a  child 
receives  services  with  Part  H  funds,  the  Part 
H  program  requirements  in  this  part  303 
apply  unless  the  child  has  reached  age  three. 
CThe  Part  B  requirements  in  34  CFR  part  300 
apply  to  services  to  all  children  age  three  or 
above.)  If  a  child  of  any  eligible  age  receives 
services  with  funds  under  the  section  619 
program  for  preschool  children,  the  program 
requirements  in  part  300  but  not  part  303 
apply.  (See  34  CfH  301.4(c)  and  section 
619(g)  of  the  Act,  discussed  above.)  Finally, 
if  a  child  below  age  three  receives  services  ' 
with  Part  B  funds  under  section  611,  the 
requirements  of  both  part  300  and  part  303 
must  be  met. 

If  only  Part  B  requirements  apply,  the  State 
educational  agency  (SEA)  and  not  the  lead 
agency  under  Part  H  is  responsible  for 
ensuring  that  those  requirements  are  met.  34 
CFR  300.600(a)(1).  The  SEA  may  carry  out 
this  responsibility  through  the  use  of  an 
interagency  agreement  with  the  Part  H  lead 
agency  or  by  other  means.  See  34  CFR 
300.152  and  300.600(b).  If  both  Part  B  and 
Part  H  requirements  apply,  the  SEA  is 
responsible  for  ensuring  compliance  with  the 
requirements  of  Part  B,  while  the  lead  agency 
is  responsible  for  ensuring  compliance  with 
the  requirements  of  Part  H.  Respecting  the 
effects  of  a  child's  movement  frem  Part  H  to 
Part  B  on  service  planning  and  the 
continuation  of  particular  services,  the 
Secretary  points  out  that  services  to  the 
family  may  be  provided  as  "related  services" 
under  Part  B  if  they  are  necessary  to  assist 
the  child  to  benefit  from  special  education. 
See  34  CFR  300.16.  The  Secretary  encourages 
the  continuation  of  services  agreed  to  by  the 
family,  such  as  those  described  in  the 
legislative  history  of  the  1991  Amendments 
(H.R.  REP.  NO.  198, 102d  Cong.,  1st  Sess.  7- 


8  (1991)).  Commenters  are  referred  to 
S  303.148,  which  contains  detailed  new 
requirements  designed  to  ensure  that  the 
transition  from  Part  H  to  Part  B  is  a  smooth 
one. 

Changes:  None. 

Section  303.5  Applicable  Regulations 

Comment:  None. 

Discussion:  Current  regulations  contain 
duplicative  and  technically  inaccurate 
provisions  relating  to  the  applicability  of 
regulations  outside  this  part  to  the  Part  H  I 

program.  Specifically,  both  §§  303.5  and  i 

303.460  contain  provisions  that  apply  Part  B  i 

regulations  on  the  confidentiality  of  ' 

information  (§§  300.560-300.576)  to  the  Part 
H  program  and  change  the  meanings  of 
certain  terms  for  Part  H  purposes.  In  order  to 
eliminate  redundant  and  unnecessary 
provisions  and  to  consolidate  cross- 
references  to  applicable  regulations  in  one 
location,  §  303.5(b)  has  been  expanded  to 
include  the  necessary  cross-references  to  Part 
B  regulations  that  are  found  in  S  303.460(b) 
of  current  regulations.  The  Secretary  believes 
this  change  will  clarify  the  requirements 
relating  to  the  confidentiality  of  information 
under  the  Part  H  program. 

Changes:  Paragraph  (b)  of  this  section  has 
been  revised  to  add  cross-references  to,  and 
Part  H  meanings  for,  two  terms  and  two 
section  numbers  of  the  Part  B  regulations  that 
are  found  in  §§  300.560-300.576.  Conforming 
changes  have  been  made  in  §  303.460  and  the 
note  following  the  text  of  that  section.  In 
addition,  in  the  note  following  the  text  of  this 
section  (§  303.5),  the  reference  to  "natural 
environments”  has  been  placed  in  its  proper 
location. 

Section  303. 1 2  Early  Intervention  Services. 

Paragraph  (b) — Natural  environments. 

Comment:  Commenters  requested 
clarifrcation  of  the  flexibility  afforded  to 
service  providers  in  determining  which 
environments  are  "natural”  for  children  with 
disabilities.  Some  commenters  requested  that 
the  Department  clarify  when  a  child  should 
be  served  in  a  natural  environment  by 
providing  a  detailed  list  of  examples  or  by 
other  means. 

Other  commenters  expressed  concern  that 
the  needs  or  wishes  of  the  family  not  be 
ignored  in  determining  the  location  of  service 
delivery.  One  commenter  felt  that  center- 
based  services  might  be  an  appropriate 
delivery  mechanism  for  some  services  and 
might  serve  the  needs  of  the  family  for 
support  and  collegiality. 

Discussion:  The  Secretary  believes  that  no 
further  guidance  is  appropriate  at  this  time. 

Decisions  on  the  early  intervention  services 
to  be  provided  to  a  child  and  his  or  her 
family,  including  decisions  on  the  location  of 
service  delivery,  are  made  in  the 
development  of  the  individualized  family 
service  plan  (IFSP)  described  in  §§  303.340- 
303.346.  The  Secretary  contemplates  that  the 
range  of  available  options  will  be  reviewed 
at  the  IFSP  meeting  described  in  $  303.342, 
in  which  the  parents  of  the  child  are  full 
participants.  With  respect  to  the  conunent  on 
center-based  services,  the  Secretary 
emphasizes  that  decisions  on  the  location  of 
service  delivery  must  be  made  on  an 
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individualized  basis  in  accosdance  with  the 
needs  of  the  child  and  the  funily.  See 
§  303.344ldl. 

Changes:  None. 

Paragraph  (d) — Types  of  services: 
definitions. 

(1)  Assistive  technology  device. 

Comment:  Several  commenters  expressed 
the  concern  that  the  proposed  definition  of 
“assistive  technology  deWce“  is  too  broad 
and  could  require  service  agencies  to  fund 
medically-related  equipment,  supplies,  and 
services  (e.g.,  eye^asses,  wheelchairs,  repair 
and  maintenance  of  wheelchairs,  and  hearing 
aids).  These  commenters  suggested  limiting 
the  term  “assistive  technology  device”  to 
include  only  devices  that  result  in  an 
educational  benefit  to  children  with 
disabilities  or  fiiat  serve  a  dtfld’s 
developmental  needs,  and  exdude  all 
medically-related  items.  Commenters  also 
expressed  concern  about  the  costs  of 
providing  assistive  technology  devices  under 
the  propmed  defirntion  of  the  term. 

Ccmunenters  requested  clarification  of 
certaa  phrases  in  die  definition  of  “assistive 
technology  device,”  including  "product 
system”  and  "fiinctianal  capabilitios.”  Some 
commenteis  suggested  substituting 
"developmental  capabilities”  far  "functional 
capabilities”  to  clarify  that  assistive 
technology  devices  are  used  to  meet  the 
developmental  needs  of  the  child.  This 
suggested  substitution  was  opposed  by  other 
commenters. 

Discussion:  The  definition  of  "assistive 
technology  device”  is  taken  from  section 
602(aK25)  of  the  Act,  and  there  is  no 
authority  to  change  the  substance  of  that 
definition.  However,  the  Secretary  points  out 
that  in  the  context  of  the  Part  H  program, 
assistive  technology  devices  are  required 
only  if  they  relate  to  die  developmental 
needs  of  the  infants  and  toddlen  served  by 
the  program.  See  $  303.12(aK'l).  Linking  the 
provision  of  those  devices  to  an  educational 
benefit  is  not  appropriate  under  a  program 
that  serves  children  from  bhth  to  age  three. 
Part  H  does  not  require  that  assistive 
technology  devicee  be  provided  to  meet  the 
medica)  or  quotidian,  IHe-sustaining  needs  of 
a  child. 

The  Secretary  shares  the  concern  of  some 
commenters  th^  dm  costs  of  assistive 
technology  be  manageable.  The  Secretary 
reiterates  that  the  purpose  of  assistive 
technology  devices  is  to  meet  the  unique 
developmental  needs  of  the  child,  as 
determined  on  an  individualized  basis 
through  the  IPS?  development  process.  The 
Secretary  recognizes  that  wten^ency  . 
cooperation  will  be  needed  to  identify  all 
available  soofces  of  assistive  technology 
funding,  both  public  and  private. 

Changes:  Nom. 

Assistive  technology  service. 

Coainteat:  Coranienteis  axpressed  the 
concam  that  the  pnqxised  d^nition  of 
“assistive  techaofagy  service”  is  overly 
broad.  Conunaoters  expressed  the  same 
concenu  that  were  expressed  with  regard  to 
the  proposed  definition  of  "Msistive 
technofagy  device.”  Theee  imnsncnters 
stated  thM  assistive  techncdegy  services 
should  not  hichide  medketly-sefarted 
services,  but  father  should  focus  on  the 
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educational  or  developmental  needs  of 
children  with  disabilities. 

Other  commenters  had  questions  about  the 
list  of  the  specific  types  of  assistive 
technology  services.  One  commenter 
requested  that  the  Department  clarify  the 
financial  obligation  of  the  service  provider  in 
acquiring  an  assistive  technology  device  in 
paragraph  (dKl)(ii).  and  selecting,  designing, 
fitting,  customizing,  adapting,  appfying, 
maintaining,  repairing,  or  replacing  an 
assistive  technology  dwice  in  paragraph 
(d)(l)(ui).  Another  commenter  si^gested 
adding  “installing”  and  “monitoring"  to  the 
listed  activities  in  piara^ph  (dXlKiii).  One 
commenter  recommended  that  paia^aph 
(d)(l)(vi)  be  adapted  to  the  Pact  H  program 
by  referring  to  individuals  providiiig  "early 
intervention  services”  rather  than  "education 
or  rehabilitation  services.”  Finally,  several 
commenters  requested  that,  because  the  Part 
H  program  serves  only  young  children,  the 
Department  either  clarify  or  delete  the  phrase 
”employers,  or  other  individuals  who 
provide  services  to,  employ,  or  are  otherwise 
substantially  involved  in  the  maior  life 
functions  of  individuals  with  disabilities”  in 
paragraph  (dKlKvi). 

Discussion -.The  definition  of  "assistive 
technology  service”  is  taken  from  section 
602(a)(26)  of  the  Act  and  may  not  be 
substantively  altered  by  regulation. 
Commenters  are  referred  to  the  above 
discussion  of  the  nature,  purpose,  and  cost  of 
assistive  technolc^  devices  for  responses  to 
similar  comments  and  concerns  relating  to 
assistive  technoio^  services. 

The  Secretary  agrees  that  paragraph 
(d)(l)(vi)  should  be  revised  to  conform  the 
statutory  language  of  the  definition,  which 
applies  to  all  of  the  Individuals  with 
Disabilities  Education  Act.  to  the  scope  of  the 
Part  H  program. 

Changes:  Paragraph  (d)(l)(vi)  has  been 
revised  (1)  to  delete  references  to  ”education 
or  rehabilitation”  services  and  substitute 
"early  intervention”  services,  and  (2)  to 
delete  references  to  the  employment  of  the 
individuals  with  disabilities  served  by  the 
program. 

(9)  Physical  thetapy. 

Comment:  One  commenter  expressed 
concern  about  broadening  the  scope  of 
"physical  therapy”  under  the  Part  H 
program.  This  commenter  expressed  the  view 
that  intensive  hospital-level  services  should 
not  be  transferred  to  community-based  early 
intervention  services. 

Other  commenters  requested  certain 
clarifications  of  and  amendments  to  the 
definition  of  “physical  therapy.”  One 
commenter  requested  that  the  Department 
distinguish  occupational  therapy  from 
physical  therapy.  Another  commenter 
requested  that  the  Department  add  the  term 
"treatment”  to  services  to  “prevent  or 
alleviate”  movement  dysfunction  and  related 
functional  problems  in  piaragraph  (dXSKHi)  to 
further  explain  the  types  of  physical  therapy 
services  available  to  children  with 
disabilities.  Also,  this  commenter  requested 
that  the  Department  add  the  phrase 
“compensate  for*'  to  paragraphs  fdXSXH)  and 
(iii)  to  encompass  physkai  therapy  far 
children  whose  conditions  can  be  neither 
prevented  nor  alleviated. 
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Finally,  other  commenters  suggested  that 
the  Department  amend  the  list  of  physical 
therapy  services.  One  coounenter  requested 
that  the  list  of  physical  therapy  services  be 
amended  to  utcUide  assistance  io  the  use  of 
assistive  technology  needed  for  postural 
support,  ambulation,  aad*indepeBdeat 
m^ility.  Another  commenter  requested  that 
the  Department  amend  the  list  of  services  to 
include  “providing  assistive  technology  ami 
services.” 

Discussion:  The  purpose  of  the  proposed 
revisions  of  the  definition  of  "physical 
therapy”  is  to  keep  pace  with  athrances  in  the 
field  and,  in  particular,  to  reflect  the  fall 
scope  of  the  practice  of  physical  therapists  in 
a  pediatric  setting.  The  revisions  do  not 
address  whether  a  particular  service  is 
appropriate  far  an  individual  child  or  where 
a  service  should  be  provided. 

A  definition  of  "occupational  therapy” 
appears  in  $  303.1 2(dK 8).  and  no  revision  of 
that  definition  has  been  proposed.  The 
Secretary  believes  the  distinction  between 
"occupational  therapy”  and  "physical 
therapy”  is  sufficiently  clear.  The  Secretaiy 
agrees  with  the  suggestions  to  amend  the 
definition  of  “physical  therapy"  to  add 
references  to  “treatment”  and  to  services  to 
“compensate  for”  movement  dysfunction  and 
related  functional  problems.  Tl^  Secretary 
believes  the  broad  application  of  assistive 
technology  devices  and  services  makes  the 
inclusion  of  assistive  technology  in  the 
definition  of  any  one  type  of  early 
intervention  service  inappropriate. 

Changes:  Paragrapihs  (dK9)(ii)  and  (iii)  have 
been  amended  to  add  the  suggested 
references  to  "treatment”  and  services  to 
“compensate  for”  functional  problems. 

(15)  Transportation  and  related  costs. 
Comment:  One  commenter  requested  that 
the  Department  require  that  all  transportation 
services  provided  under  Part  H  meet  State 
safety  standards.  Some  commenters  were 
concerned  about  the  costs  of  providing 
transportation  to  children  with  disabilities 
and  their  families,  and  one  commenter  asked 
whether  families  are  required  to  use  the  least 
expensive  mode  of  transportation  available. 
Another  commenter  asked  that  the 
regulations  provide  that  Part  H  funds  may  be 
used  for  the  transportation  costs  of  family 
members,  caregivers,  or  service  providers  if 
needed  for  the  provision  of  early  intervention 
services. 

Discussion:  The  Secretary  does  not  believe 
that  further  guidance  on  the  meaning  of 
“transportation  and  related  costs”  is  needed. 
The  legislative  history  of  the  1991 
Amendments  indicates  that  the  addition  of 
the  quoted  phrase  to  the  statutory  list  of  early 
intervention  services  was  intended  as  an 
endorsement  of  current  regulations  on  the 
subject.  The  regulations  would  not  alter 
current  program  requirements. 

No  change  in  the  proposed  regulation  is 
needed  to  ensure  that  transportation  services 
meet  State  safety  standards.  Compliance  with 
those  standards  is  required  by  §  303.1 2(aX4). 
Federal  regulations  far  the  Part  H  program  do 
not  require  the  use  of  any  particular  mode  of 
transportation.  Whether  to  impose  such  a 
requirement,  consistent  with  the 
requirements  of  this  part,  is  a  matter  of  State 
responsibility. 
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Changes:  None. 

(16)  Vision  services. 

Comment:  One  commenter  requested  that 
the  Department  clarify  which  State  agencies 
are  required  to  reimburse  families  for  vision 
testing. 

Discussion:  The  Allocation  of  financial 
responsibility  for  early  intervention  services 
among  State  agencies  is  a  matter  of  State 
responsibility.  See  §§303.143  and  303.523. 

The  Secretary  believes  that  no  change  to  the 
proposed  dehnition  of  "vision  services”  is 
necessary. 

Changes:  None. 

Paragraph  [e}— Qualified  personnel. 
Comment:  One  commenter  requested  that 
the  Department  define  the  terms  "family 
therapists”  and  "orientation  and  mobility 
specialists”  used  in  this  paragraph  of  the 
proposed  regulations.  Another  conunenter 
requested  that  personnel  who  are  qualified  to 
provide  transp^ation  services  and 
paraprofessionals  be  added  to  the  list  of 
qualified  personnel  and  that  the  regulations 
include  minimum  standards  for  all 
{personnel. 

Discussion:  Since  the  list  of  qualified 
personnel  in  paragraph  (e)  is  not  exhaustive, 
the  Secretary  declines  to  amend  it  except  as 
provided  by  the  1991  Amendments.  Nor  does 
the  Secretary  believe  it  is  necessary  that 
Federal  regulations  define  or  provide 
minimum  standards  for  categories  of 
qualified  personnel.  The  qualifications  of 
early  intervention  service  providers  are  a 
matter  of  State  responsibility.  See 
§§  303.1 2(a)(3)(ii).  303.21,  and  303.361,  none 
of  which  has  been  proposed  to  be  amended. 
Changes:  None. 

Note  following  §  303.12. 

Comment:  Several  commenters  addressed 
the  statement  in  the  note  following  the 
regulatory  text  that  qualified  personnel  may 
include  paraprofessionals.  Some  commenters 
requested  that  paraprofessionals  not  be 
considered  qualified  to  provide  early 
intervention  services  b^use  they  lack 
adequate  training.  One  commenter  suggested 
that  the  Department  permit  paraprofessionals 
to  provide  early  intervention  services  only 
under  the  supervision  of  qualified 
professionals.  Another  commenter  suggested 
requiring  that  paraprofessionals  be 
appropriately  trained. 

One  commenter  requested  that  the  terms 
"vision  specialists”  and  "paraprofessionals” 
used  in  the  note  be  defined.  Another 
ccnnmenter  requested  that  the  Department 
state  that  developmental  stimulation  is  an 
early  intervention  service  that  can  be 
provided  independent  of  special  instruction. 
Also,  one  conunenter  requested  that  the 
Department  clarify  what  types  of  services  are 
included  in  "respite  and  o^er  fomily  support 
services”  as  that  phrase  is  used  in  the  note. 

Discussion:  The  proposed  revision  of  the 
language  of  the  note  (Note  2  following 
§  303.12  in  ourent  regulations)  regarding 
paraprofessionals  contains  no  substantive 
changes.  Whether  paraprofessionals  are 
permitted  to  provide  early  intervention 
services  and  the  standards  applicable  to  their 
work  are  matters  of  State  responsibility.  See, 
for  example,  §  303.361  and  the  note  following 
that  section,  which  have  not  been  proposed 
to  be  substantively  revised.  For  this  reason. 


and  because  the  services  and  personnel 
referred  to  in  the  note  are  illustrative  only, 
the  Secretary  believes  that  the  commenters’ 
suggested  revisions  are  unnecessary. 
Commenters  are  referred  to  §  303.12(a)  for  the 
definition  of  "early  intervention  services”  as 
that  term  is  used  in  this  part. 

Changes:  None. 

Section  303.16  Infants  and  Toddlers  With 
Disabilities 

Comment:  Comments  on  proposed  §  303.16 
focused  on  the  notes  following  the  regulatory 
text.  Most  commenters  object^  to  the 
proposed  revision  of  Note  1  and  requested 
that  States  be  given  the  flexibility  to 
determine  whether  to  serve  children  who 
have  a  multiplicity  of  factors  that  make 
developmental  delay  highly  probable.  One 
commenter  expressed  support  for  the 
proposed  revision  concerning  the  cumulative 
effect  of  a  combination  of  risk  factors. 

Commenters  requested  that  the  Department 
clarify  the  extent  to  which  States  are 
authorized  to  define  which  children  have 
conditions  that  have  "a  high  probability  of 
resulting  in  developmental  delay”  and 
children  who  are  "at  risk.”  One  commenter 
suggested  that  States  encourage  communities 
to  meet  the  needs  of  unserved  “at  risk” 
children.  Commenters  also  requested  that  the 
Department  further  define  the  terms  “high 
probability"  and  "toxic  substances,"  as  used 
in  proposed  Note  1. 

^me  commenters  requested  that  certain 
phrases  be  substituted  for  phrases  in  the 
notes.  Commenters  requested  that  the  phrase 
"maternal  substance  abuse”  in  the  second 
paragraph  of  proposed  Note  1  be  revised  to 
place  the  emphasis  on  the  exposure  of  the 
child  rather  than  the  behavior  of  the  mother. 
Commenters  also  requested  that  the 
Department  specify  in  proposed  Note  2  that 
environmental  as  well  as  biological  factors 
may  place  infants  at  risk  of  developmental 
delay  in  order  to  update  the  note  in  light  of 
current  knowledge. 

In  addition  to  the  comments  on  the  notes 
following  the  regulatory  text,  the  Department 
received  comments  requesting  a  definition  of 
the  term  “physical  development”  as  used  in 
§303.16(a)(l)(ii). 

Discussion:  The  regulatory  text  of  this 
section  is  unchanged  except  for  the  updating 
of  terminology  required  by  the  1991 
Amendments.  The  Secretary  believes  it  is 
unnecessary  to  revise  the  text  of  §  303.16  to 
define  a  term,  "physical  development,”  that 
has  been  used  in  its  present  context  since  the 
program  regulations  were  first  promulgated. 

Note  1  afier  the  text  relates  to  children  who 
need  early  intervention  services  because  they 
have  "a  diagnosed  physical  or  mental 
condition  that  has  a  high  probability  of 
resulting  in  developmental  delay.”  Under 
§  303.3()0(b),  relating  to  State  eligibility 
criteria  and  procedures.  States  retain 
substantial  discretion  in  determining  the 
existence  of  such  a  condition.  For  this 
reason,  and  because  the  determinations  at 
issue  do  not  lend  themselves  to  quantitative 
precision,  the  Secretary  believes  it  is 
inappropriate  to  define  the  term  "high 
probability.”  The  Secretary  intends  no 
special  meaning  for  the  phrase  "disorders 
secondary  to  exposure  to  toxic  substances” 


that  is  included  in  the  list  of  examples  of 
diagnosed  conditions  in  Note  1.  Therefore, 
the  term  “toxic  substances”  is  not  defined. 
However,  the  Secretary  is  persuaded  that  the 
proposed  clarification  regarding  a 
combination  of  factors  should  be  withdrawn. 
Only  children  who  have  one  or  more 
conditions  that,  considered  separately,  have 
a  high  probability  of  resulting  in 
developmental  delay  fall  within  the  category 
described  in  §  303.16(a)(2),  as  is  the  case 
under  current  regulations. 

Note  2  after  the  text  of  §  303.16  relates  to 
children  who  are  at  risk  of  having  substantial 
developmental  delays  if  early  intervention 
services  are  not  provided  and  who  may  be 
served  at  a  State’s  discretion.  The 'Secretary 
agrees  with  the  suggestion  to  refer  to 
"environmental”  risk  factors  in  this  note.  The 
note  is  further  revised  to  add  two  examples 
of  this  kind  of  risk  factor. 

Changes:  Proposed  Note  1  has  been 
amended  by  striking  the  second  paragraph, 
relating  to  a  combination  of  factors.  I^poiied 
Note  2  is  amended  by  referring  to  biological 
and  "environmental”  rather  than  "other” 
identifiable  factors  that  place  infants  and 
toddlers  at  risk  and  by  adding  two  examples 
of  environmental  risk  factors;  nutritional 
deprivation  and  a  history  of  abuse  or  neglect. 

Section  303.22  Service  Coordination  (Case 
Management) 

Comment:  One  commenter  suggested 
revising  the  statement  of  the  service 
coordinator’s  role  in  paragraph  (a)(2)(i)  to 
emphasize  that  the  service  coordinator’s 
responsibility  is  to  assure  and  not  duplicate 
coordination.  The  same  commenter  suggested 
revising  paragraph  (a)(2)(ii)  to  read  that  the 
service  coordinator  is  "a  point  of  contact,” 
rather  than  "the  single  point  of  contact”  in 
assisting  parents  in  need  of  Part  H  services. 
The  commenter  believed  this  change  was 
needed  to  permit  parents  to  access  services 
through  means  other  than  the  service 
coordinator.  Other  commenters  suggested 
revising  paragraphs  (a)(3)(i)  and  (b)(3)  to 
ensure  that  service  coordinators  assist 
families  in  making  financial  arrangements  for 
early  intervention  services.  Regarding  the 
qualifications  of  service  coordinators 
described  in  paragraph  (d),  these  commenters 
requested  that  the  Department  require  that 
service  coordinators  have  knowledge  of 
possible  funding  sources  for  providing  Part  H 
services. 

Discussion:  The  text  of  §  303.22  (§  303.6  of 
current  regulations)  is  proposed  to  be  revised 
only  to  reflect  a  change  in  terminology 
required  by  the  1991  Amendments.  The 
Sectary  declines  to  adopt  the  suggested 
revisions  of  paragraphs  (a)(2)  (i)  and  (ii).  The 
service  coordinator’s  role  as  the  single  point 
of  contact  helps  to  ensiue  that  coordination 
services  are  not  duplicative.  Since  parents 
may  access  services  independently  of  the 
coordinator  under  current  regulations,  no 
revision  is  needed  to  accomplish  this 
purpose.  The  Secretary  also  declines  to  adopt 
the  suggested  revisions  relating  to  service 
coordinators’  knowledge  of  funding  sources 
and  their  responsibility  to  assist  in  making 
financial  arrangements  for  early  intervention 
services.  The  broad  language  of  current 
regulations  makes  these  revisions 
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unnecessary.  See,  in  particular,  paragraphs 
(a)(2)(ii)  and  (d)(3). 

Changes:  None. 

Subpart  B — Slate  Application  for  a  Grant 

Section  303.124  Prohibition  Against 
Supplanting 

Comment:  One  commenter  recommended 
that  the  "particular  cost”  test  not  be  removed 
from  the  supplanting  prohibition  in  the  Part 
H  regulations  until  the  efrects  of  doing  so 
were  studied  further. 

Discussion:  The  removal  of  the 
prohibitions  against  using  funds  under  Part 
B  and  Part  H  to  displace  State  or  local  hinds 
for  any  "particular  cost”  was  proposed  in  an 
NPRM  published  on  December  30, 1991  (56 
FR  67420).  The  May  1, 1992  NPRM  for  Part 
H  included  $  303.124  as  it  had  been  proposed 
to  be  revised  in  the  earlier  notice.  The 
comment  described  above  was  submitted  in 
response  to  both  NPPMs.  On  August  19, 

1992,  the  Secretary  adopted  Bnal  regulations 
that  removed  the  "particular  cost”  test  from 
both  the  Part  B  and  the  Part  H  supplanting 
prohibitions.  In  the  analysis  of  conunents 
and  changes  that  accompanied  those 
regulations,  the  Secretary  expressed  the  view 
that  there  was  no  need  to  delay  the  removal 
of  the  "particular  cost”  test  from  the  Part  H 
regulations.  See  56  FR  37653. 

Changes;  None. 

Section  303. 1 28  Traditionally  Underserved 
Groups 

Comment:  Commenters  requested  that  the 
Department  clarify  the  meaning  of 
“traditionally  underserved,”  “meaningfully 
involved,”  "culturally  competent  services,” 
and  "local  geographical  area”  as  used  in  this 
section.  Some  commenters  suggested  that  the 
regulations  incorporate  minimum  standards 
for  the  involvement  of,  and  services  to, 
traditionally  underserved  groups  or  that 
illustrations  of  satisfactory  State  policies  and 
practices  be  provided.  Other  commenters 
requested  that  the  Department  clarify  the 
responsibilities  of  States  to  ensure  the 
meaningful  involvement  of  Indian  tribes  and 
the  provision  of  culturally  competent 
services  to  Indian  families  on  reservations. 

Discussion:  The  Secretary  declines  to 
provide  further  guidance  at  this  time  on  the 
content  of  the  new  required  assurance 
concerning  traditionally  underserved  groups. 
Respecting  Indian  tribes  and  families  on 
reservations,  commenters  are  advised  that  the 
1991  Amendments  extend  the  State’s  duty  to 
ensure  the  availability  of  early  intervention 
services  to  Indian  children  on  reservations 
served  by  BIA  schools.  See  $  303.302. 

While  the  regulations  do  not  prescribe 
State  policies  and  practices  in  this  area,  the 
Secretary  points  out  that  considerations  of 
cultural  competency  are  relevant  to  many 
aspects  of  the  statewide  system  under  Part 
H — e.g.,  the  development  of  a  central 
directory  of  information  (see  §  303.301),  the 
establishment  of  a  public  awareness  program 
(see  §  303.320),  the  content  of  a 
comprehensive  child  find  system  (see 
§  303.321),  the  procedures  for  the  evaluation 
and  assessment  of  children  and  for  family 
assessments  (see  §  303.322),  and  the  content 
of  the  comprehensive  system  of  personnel 
development  (see  §  303.360) — as  well  as  the 


provision  of  early  intervention  services.  The 
Secretary  encourages  States  to  explore 
effective  means  of  involving  minority,  low- 
income,  and  rural  families  and  other 
traditionally  underserved  groups  in  the  Part 
H  system  and  of  ensuring  elective  services 
to  these  groups. 

Changes:  None. 

Section  303. 148  T ransition  to  Preschool 
Programs 

Comment:  Commenters  suggested  that  the 
Department  change  all  references  to  children 
who  "are  eligible”  for  participation  in  Part  B 
to  children  who  "may  be  eligible.”  This 
change  was  suggested  to  emphasize  that  a 
determination  of  eligibility  for  Part  B  occius  . 
when  a  child  exits  the  Part  H  program  and 
that  transition  plans  should  be  developed 
only  for  children  who  are  reasonably  likely 
to  be  eligible  for  Part  B  services.  Another 
commenter  suggested  broadening  the  scope 
of  the  section  to  address  the  transition  from 
Part  H  of  children  who  are  not  eligible  for 
Part  B.  This  commenter  urged  that  service 
delivery  models  appropriate  under  Part  H  be 
available  to  all  children  with  disabilities 
from  birth  through  age  Bve. 

Commenters  also  requested  that  the 
Department  clarify  the  use  of  evaluation  data 
and  the  role  and  financial  responsibility  of 
each  State  agency  in  the  transition  process. 
One  commenter  asked  that  the  Department 
add  language  to  emphasize  that  the  goal  is  an 
individualized  program,  whatever  the 
funding  source. 

Discussion:  The  Secretary  agrees  that  it 
would  be  helpful  to  clarify  when  the 
conference  described  in  §  303.148(b)(2)  must 
be  convened.  The  clarification  adopted  in  the 
final  regulations  is  based  upon  the  legislative 
history  of  the  1991  Amendments.  See  S.  REP. 
NO.  84, 102d  Cong.,  1st  Sess.  17  (1991). 

The  Secretary  does  not  believe  it  is 
appropriate  to  expond  the  requirements  for 
t^sition  planning  beyond  the  scopie  of  the 
statute.  However,  Note  2  following  this 
section  encourages  States  to  facilitate  a 
smooth  transition  of  all  children  who  are 
exiting  the  Part  H  program.  As  regards 
service  delivery  models,  nothing  in  these 
regulations  precludes  the  use  of  models  that 
are  appropriate  to  Part  H  under  the  preschool 
program  authorized  by  Part  B  so  long  as 
services  comply  with  Part  B  requirements. 
Moreover,  regulations  under  Part  B 
sp>ecifically  authorize  the  use  of  an  IFSP  for 
children  aged  three  through  five  under 
certain  conditions.  See  34  CFR  300.343(a). 

The  Secretary  declines  to  prescribe  the 
appropriate  elements  of  transition  planning 
in  greater  detail.  The  Secretary  contemplates 
that  the  use  of  evaluation  data  and  the 
allocation  of  financial  respxmsibility  will  be 
addressed  in  any  State’s  planning  and  in  the 
interagency  agreement  required  by  paragraph 
(c)  in  a  State  where  the  SEA  is  not  the  lead 
agency  under  Part  H.  Note  1  following  this 
section  lists  several  matters  that  should  be 
considered  in  developing  policies  and 
procedures  to  ensure  a  smooth  transition  of 
children  from  the  Part  H  to  the  Part  B 
program. 

Changes:  Paragraph  (b)(2)  has  been  revised 
to  provide  that  the  statutorily-required 
conference  among  the  lead  agency,  the 


family,  and  the  local  educational  agency  or 
unit  must  be  convened  at  least  90  days  before 
the  child’s  third  birthday  or,  if  earlier,  the 
date  on  which  the  child  is  eligible  for  the 
Part  B  preschool  program  under  State  law.  A 
conforming  change  has  been  made  in 
§  303.344(b)(1).  In  addition,  the  citation  of 
authority  following  §  303.148  has  been 
corrected. 

Section  303.180  Payments  to  the  Secretary 
of  the  Interior  for  Indian  Tribes  and  Tribal 
Organizations 

Comment:  One  commenter  requested  that, 
in  view  of  the  respiective  resp>onsibilities  of 
tribes  and  States,  the  Department  clarify:  (1) 
Whether  the  Bureau  of  Indian  Affairs  (BIA) 
schools  will  provide  screening,  evaluation, 
and  assessment  for  non-Indian  children  in 
rural  areas;  (2)  whether  tribal  health  clinics 
will  be  op)en  to  the  public;  (3)  whether 
county  health  districts  will  extend  outreach 
into  tribal  lands  and  reservations;  (4)  how 
States  will  ensure  extension  of  services  to 
tribal  communities;  and  (5)  whether  the  BIA 
or  the  State  lead  agency  willsnonitor  the 
activities  of  a  tribal  school  that  receives  Part 
H  funds.  Another  commenter  asked  for 
clarification  of  the  provision  of  technical 
assistance  to  States  and  tribes  concerning 
services  to  Native  American  children  with 
disabilities  on  reservations. 

Discussion:  The  Secretary  believes  it  would 
be  inappropriate  to  provide  the  requested 
guidance  on  the  respxmsibilities  of  the 
Secretary  of  the  Interior.  Commenters  are 
referred  to  section  684(b)  of  the  Act  for  a 
description  of  the  Secretary  of  the  Interior’s 
respionsibility  to  distribute  piayments  under 
the  Act  to  tribes  and  tribal  organizations. 
Many  of  the  clarifications  sought  by 
commenters  concern  matters  that  are  the 
responsibility  of  the  Depiartment  of  the 
Interior,  tribes,  or  States  and  do  not  relate 
specifically  to  the  Part  H  program.  The 
Secretary  declines  to  address  these  matters  in 
the  Part  H  regulations. 

The  State  lead  agency’s  supervision  and 
monitoring  respxmsibilities,  including  the 
provision  of  technical  assistance  to  entities 
used  by  the  State  to  carry  out  the  Part  H 
program,  are  stated  in  $  303.501.  These 
responsibilities  apply  to  tribal  schools  to  the 
extent  that  those  schools  conduct  activities 
that  receive  Part  H  assistance  from  the  State 
or  carry  out  the  State’s  Part  H  program.  The 
Part  H  regulations  do  not  make  further 
provision  for  technical  assistance,  and 
section  684(b)(6)  of  the  Act  prohibits  use  of 
Part  H  funds  by  the  Secretary  of  the  Interior 
for  that  purpose. 

Changes:  None. 

Subpart  I>~Program  and  Service 
Components  of  a  State%vide  System  of  Early 
Intervention  Services 

Section  303.300  State  Eligibility  Criteria 
and  Procedures 

Comment:  One  commenter  requested  that 
the  Department  clarify  whether  "informed 
clinical  opinion,”  which  is  required  by  this 
section  to  be  a  part  of  a  State’s  assessment 
criteria  and  procedures,  piermits  a 
determination  that  a  child  is  eligible  for  Part 
H  services  without  "testing.”  Another 
commenter  suggested  that  further 
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information  be  provided  on  the  use  of 
informed  clinical  opinion. 

Discussion:  The  use  of  informed  clinif:al 
opinion  in  determining  a  child’s  eligibility 
under  Part  H  is  substantively  unaffected 
the  proposed  regulations.  S^ion 
303.322(c)(2),  which  is  unchanged,  requires 
that  the  evaluation  and  assessment  of  each 
child  be  based  upon  informed  clinical 
opinion.  The  note  following  §  303.300,  which 
is  also  unchanged  in  substantive  terms, 
provides  further  guidance  on  the  use  of 
informed  clinical  opinion.  The  Secretary 
believes  that  no  further  guidance  to  States  on 
this  matter  is  necessary. 

Changes:  None. 

Section  303.321  Comprehensive  Child  Find 
System 

Comment:  Two  commenters  requested  that 
the  Department  add  Supplemental  Security 
Income  (SSI)  to  the  list  of  programs  to  be 
coordinated  with  the  Part  H  child  find 
system  by  the  lead  agency.  Ccmunenters 
requested  the  addition  of  several  other 
programs  as  well. 

Discussion:  The  list  of  programs  that  may 
locate  and  identify  children  in  need  of  early 
intervention  services  in  5  303.321(cKl)  is  not 
exhaustive.  However,  the  Secretary  agrees 
with  the  suggestion  to  add  the  SSI  program 
because  it  represents  a  major  national  effort 
to  locate  and  identify  children  who  may  have 
disabilities. 

Changes:  Section  303.321(cKl)  has  been 
revised  to  add  a  reference  to  the 
Supplemental  Security  Income  program 
under  Title  XVI  of  the  Social  Security  Act. 

Section  303.322  Evaluation  and  Assessment 

Comment;  Commenters  requested  that  the 
Department  clarify  the  term  "family 
assessment.”  One  commenter  requested  that 
the  term  be  changed  to  “description  of  family 
resources,  priorities,  and  concerns."  Another 
commenter  recommended  that  the  term  be 
changed  to  "family-directed  assessment.” 
Finally,  one  commenter  recommended  that 
§  303.322  incorporate  the  new  requirement 
relating  to  “natural  environments."  See 
S  303.12(b). 

D/scuss/on;  The  revisions  of  §  303.322 
relating  to  the  term  "family  assessment”  used 
in  paragraph  (d)  are  for  the  purpose  of 
incorporating  the  new  requirement  for  a 
family-directed  assessment  in  section 
677(a)(2)  of  the  Act.  The  Secretary  believes 
that  the  substantive  provisions  of  the 
amended  statute  are  fully  and  accurately 
reflected  in  the  revised  regulations  and  that 
there  is  no  need  to  revise  the  term  "family 
assessment.” 

The  Secretary  declines  to  adopt  the 
suggestion  to  incorporate  the  "natural 
environments”  requirement  in  this  section 
because  it  is  not  the  function  of  the 
evaluation  and  assessment  to  identify  where 
early  intervention  services  should  be 
provided.  Like  all  other  aspects  of  services  to 
a  particular  child,  the  setting  for  service 
delivery  must  be  determined  through  the 
IFSP  process  described  in  §$  303.340- 
303.344.  The  “natural  environments” 
requirement  is  refarenced  In 
§  303.344(dKlMii)  of  the  regulations  relating 
to  the  IFSP  process. 
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Changes:  The  citation  of  authority 
following  $  303.322  has  been  corrected. 

Section  303.342  Procedures  for  IFSP 
Development,  Review,  and  Evaluation 
Comment:  One  commenter  requested  that 
the  Department  clarify  whether  parents  may 
withdraw  consent  for  a  p>articular  service 
after  initially  approving  the  service.  Other 
commenters  suggested  that  the  Department 
implement  more  effective  procedures  for 
ensiuing  that  a  family’s  and  child’s  needs  are 
identifl^,  that  the  family  has  the 
opportunity  to  make  choices  from  among 
alternatives  as  to  how  to  meet  those  needs, 
and  that  the  periodic  review  of  IFSPs  address 
the  "natural  environments"  requirement  in 
1303.12(b). 

Discussion:  The  Secretary  agrees  that  the 
regulations  should  make  clear  that  parents 
may  bar  the  provision  of  a  particular  early 
intervention  service  by  withdrawing  consent 
that  they  have  previously  given  for  that 
service.  'This  clariftcation  is  based  upon  the 
legislative  history  of  the  1991  Amendments. 
Sm  S.  REP.  No.  84, 102d  Cong.,  1st  Sess.  28 
(1991)  and  H.R.  REP.  No.  198, 102d  Gong., 

1st  Sess.  21  (1991).  The  Secretary  believes 
that  the  requirements  for  the  development, 
review,  and  evaluation  of  an  IFSP  contained 
in  current  regulations  and  those  derived  from 
the  1991  Amendments  provide  sufficiently 
detailed  guidance  and  declines  to  prescribe 
additional  requirements  on  the  subject. 

Changes:  S^ion  303.342(e)  has  been 
revised  to  provide  that  if  parents  withdraw 
consent  to  a  particular  early  intervention 
service  after  first  providing  consent,  that 
service  may  not  be  provide.  In  addition,  a 
parallel  change  has  been  made  in  $  303.405 — 
Parent  right  to  decline  service. 

Section  303.344  Content  of  an  IFSP 
Paragraph  (d) — Early  intervention  services. 
Comment:  Some  commenters  requested 
that  the  Department  provide  flexibility  to 
States  in  determining  which  environments 
are  “natural  environments.’’  Other 
commenters  requested  that  the  Department 
provide  parents  with  the  option  of  choosing 
the  environments  in  which  their  children 
will  receive  Part  H  services.  Finally, 
commenters  requested  that  the  Department 
require  that  IFSPs  include  the  provision  of 
information  to  the  family  on  funding  sources 
and  the  steps  that  will  be  taken  to  secure  Part 
H  services  through  public  or  private  sources. 

Discussion:  Commenters  are  referred  to  the 
above  discussion  of  the  "natural 
environments”  provisions  of  §  303.12(b)  for 
the  Secretary’s  views  on  the  process  by 
which  decisions  on  the  settings  for  service 
delivery  are  made.  Respecting  the  early 
intervention  services  that  must  be  included 
in  an  IFSP,  commenters  are  advised  that 
§  303.344(d)(I)(iv)  requires  any  payment 
arrangements  for  services  to  bie  included  in 
that  dociunent.  The  Secretary  does  not 
believe  it  is  necessary  to  prescribe  the 
inclusion  of  funding  sources  and  the  steps  to 
be  taken  to  secure  them  for  services  provided 
or  paid  for  by  a  public  agency.  Arrangements 
for  those  services  will  already  have  Wn 
made  as  a  part  of  the  establishment  of  the 
early  intervention  system. 

Changes:  None. 
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Paragraph  (e) — Other  services. 

Comment:  Several  commenters  addressed 
the  proposed  requirement,  in  paragraph 
(e)(l)(ii),  that  funding  sources  for  medical  and 
other  non-required  services  that  are  included 
in  the  IFSP  also  be  included  in  that 
document.  Some  commenters  supported  the 
proposed  requirement.  Other  commenters 
opposed  it,  stating  that  the  requirement 
would  cause  confusion  for  families,  create 
burdens  for  the  lead  agency  and  others,  or 
delay  the  provision  of  services.  One 
commenter  recommended  continuing  the 
approach  in  current  regulations,  which 
requires  that  if  an  IFSP  includes  non- 
required  services  it  must  also  include  the 
steps  to  be  taken  to  secure  those  services 
through  public  or  private  sources.  Another 
commenter  recommended  that  the  current 
and  proposed  approaches  be  combined. 

Commenters  also  requested  that  the 
Department  (1)  clarify  the  responsibilities 
and  obligations  of  the  service  comdinator  in 
assessing  or  assuring  the  provision  of  or 
payment  for  the  non-required  services 
included  in  the  IFSP;  (2)  add  services  that 
address  family  needs,  as  well  as  the  child’s 
needs;  (3)  clarify  that  some  services  may  not 
require  funding,  but  rather  may  be  addressed 
through  "natural  supports;”  and  (4) 
substitute  the  phrase  "child-specific  needs” 
for  “child  needs”  to  avoid  an  interpretation 
that  the  regulation  addresses  housing  and 
employment. 

Discussion:  The  proposed  requirement  to 
include  in  the  IFSP  the  funding  sources  of 
listed  non-required  services  is  based  upon 
language  in  the  note  following  $  303.13  of  the 
current  regulations.  The  language  of  the  note, 
incorporated  in  proposed  §303.344(e)(l)(ii), 
is  quoted  with  approval  in  the  legislative 
history  of  the  1991  Amendments.  See  S.  REP. 
No.  84, 102d  Cong.,  1st  Sess.  21  (1991)  and 
H.R.  REP.  No.  198, 102d  Cong.,  1st  Sess.  13- 
14  (1991).  The  Secretary  believes  the 
proposed  language  should  be  adopted. 
However,  the  Secretary  also  believes  the 
approach  in  current  $  303.344(e)(l)(ii),  which 
requires  that  the  IFSP  include  the  steps  to  be 
taken  to  secure  services,  may  be  appropriate 
w'hen  the  funding  sources  for  all  listed  non- 
required  services  are  not  immediately 
identifiable.  Therefore,  that  paragraph  has 
been  revised  to  combine  the  two  approaches. 

The  Secretary  encourages  States  to  apply 
the  regulations  in  $  303.344(e)  consistent 
with  their  broad  purpose  of  providing  a 
comprehensive  picture  of  the  family's  need 
for  services  and  assisting  the  family  in 
obtaining  those  services.  Note  3  following 
§  303.344  discusses  the  medical  and  other 
non-required  services  addressed  in  this 
paragraph.  The  note,  which  is  substantively 
unchanged,  states  some  of  the  reasons  why 
the  inclusion  of  non-required  services  in  an 
IFSP  can  be  helpful  to  both  the  child’s  family 
and  the  service  coordinator.  These  same 
reasons  underlie  the  requirement  to  include 
in  the  IFSP  information  described  in 
paragraph  (e)(I)(ii)  for  those  non-required 
services  that  are  listed  in  that  document. 
Note  3  also  makes  clear  that  services  to  meet 
the  needs  of  the  family  related  to  enhancing 
the  development  of  the  child  are  a  proper 
subject  for  the  IFSP.  The  Secretary  believes 
that  the  guidance  in  current  Note  3  is 
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sufficiently  detailed  and  declines  to  address 
the  subject  matter  of  the  note  further. 

Changes;  Section  303.344(e)(l)(ii)  has  been 
revised  to  require  that  the  IFSP  include,  for 
the  non-required  services  that  are  listed  in 
that  document,  either  the  funding  sources  to 
be  used  in  paying  for  those  services  or  the 
steps  that  will  be  taken  to  secure  them 
through  public  or  private  sources.  A 
conforming  change  has  been  made  to  the 
language  in  the  note  following  §  303.13. 
Paragraph  (f) — Dates;  duration  of  services. 
Comment:  Conunenters  requested  that  the 
Department  clarify  the  circumstances  under 
which  it  may  be  appropriate  to  delay  the  start 
of  certain  services  identified  in  the  IFSP. 

These  conunenters  expressed  the  concern 
that  a  complete  list  of  services  for  a  child 
may  not  be  able  to  be  identified  at  the  time 
of  the  development  of  the  IFSP.  Also, 
commenters  requested  that  the  regulations 
provide  that  services  be  initiated  on  a 
schedule  formulated  by  the  family  and 
appropriate  for  the  family's  particular 
circumstance. 

Discussion:  The  purpose  of  the  proposed 
revision  of  §  303.344(f)  is  to  ensure  that  there 
is  no  unnecessary  delay  between  the 
development  and  the  implementation  of  the 
service  plan  in  the  IFSP.  The  revision  does 
not  compel  the  initiation  of  all  services 
inunediately;  the  needs  of  the  child  and  the 
family  determine  the  timelines  for  the 
initiation  of  services.  Like  other  aspects  of 
the  IFSP,  the  schedule  of  service  delivery  is 
developed  in  the  process  described  in 
§  303.342,  and  the  parents  of  the  child  are 
full  participants  in  that  process.  If  a  need  for 
additional  services  is  identified  after  the 
initial  development  of  the  IFSP,  the 
document  may  be  modified  as  described  in 
§  303.342. 

Changes:  None. 

Paragraph  (g)— Service  coordinator. 
Comment:  One  commenter  requested  that 
the  Department  add  a  note  stating  that 
parents  may  serve  as  their  own  service 
coordinators,  as  well  as  serve  as  service 
coordinators  for  other  families  after  they 
receive  appropriate  training.  Another 
commenter  requested  that  the  Department 
clarify  who  would  be  responsible  for 
providing  Part  H  services  to  hospitalized 
children  and  how  a  child  would  receive  Part 
H  services  after  discharge  from  the  hospital. 
Finally,  one  commenter  requested  that  the 
Department  substitute  the  phrase  “child 
care"  for  “day  care"  in  Note  1  following 
§  303.344. 

Discussion:  The  Secretary  acknowledges 
that  parents  of  children  with  disabilities  have 
the  primary  responsibility  for  coordinating 
their  children's  affairs.  At  the  same  time,  the 
Part  H  statute  requires  that  the  IFSP  identify 
the  person  who  will  be  responsible  for  the 
implementation  of  the  IFSP  and 
“coordination  with  other  agencies  and 
persons.”  Section  677(d)(7)  of  the  Act.  The 
Secretary  believes  this  responsibility  is 
properly  the  State's  and  that  the  Part  H 
program  functions  best  when  parents  work 
with  a  service  coordinator  provided  by  the 
State. 

The  legislative  history  of  the  1991 
Amendments  suggests  that  the  qualifications 
for  a  service  coordinator  reflected  in 


§  303.344(g)  were  expanded  in  order  to 
include  persons  burn  professions  other  than 
the  one  “most  immediately  relevant  to  the 
(child's)  or  family's  needs”  (section 
677(d)(7))  and  appropriately  trained  parents 
of  other  children.  H.R.  Rep.  No.  198, 102d 
Cong.,  1st  Sess.  18-19  (1991):  S.  Rep.  No.  84, 
102d  Cong.,  1st  Sess.  25-26  (1991).  All 
service  coordinators  must  also  meet  the 
qualifications  for  this  area  under  §§  303.21 
and  303.22.  Parents  may  perform  certain 
coordinating  responsibilities  for  their  own 
children  in  concert  with  the  service 
coordinator  provided  by  the  State. 

The  Secretary  declines  to  provide  further 
guidance  on  the  provision  of  services  to 
hospitalized  children,  which  is  governed  by 
the  IFSP  process  discussed  above.  The 
Secretary  agrees  with  the  commenter’s 
suggested  editorial  changes  in  Note  1 
following  the  regulatory  text. 

Changes:  Note  1  following  §  303.344  has 
been  revised  to  refer  to  “child  care  centers” 
rather  than  “day  care  centers”  in  the  list  of 
examples  of  natural  environments. 

Section  303.360  Comprehensive  System  of 
Personnel  Development 
Comment:  One  commenter  requested  that 
the  Department  add  regulatory  language 
emphasizing  interdisciplinary  training. 
Another  commenter  requested  that  the 
Department  clearly  indicate  the  supervisory 
relationship  between  a  paraprofessional  and 
a  professional.  A  third  commenter  requested 
that  language  be  added  to  require  training 
related  to  the  understanding  of  preschool 
special  education  under  section  619  of  the 
Act.  Fourth,  a  commenter  requested  that  the 
comprehensive  system  of  personnel 
development  (CSPD)  be  permitted  to  include 
training  personnel  to  work  in  urban  areas  as 
well  as  the  rural  areas  referred  to  in  the  Act. 
Finally,  commenters  requested  that  the 
Department  expand  the  list  of  who  may  be 
trained  and  the  types  of  training  they  may 
receive. 

Discussion:  The  Secretary  declines  to 
revise  the  regulations  to  emphasize 
interdisciplinary  training,  which  is  addressed 
in  $  303.360(b)(2).  Commenters  are  referred 
to  the  discussion  of  the  note  following 
§  303.12  for  the  Secretary's  views  on  the  use 
of  paraprofessionals  in  the  Part  H  program. 
Training  related  to  the  preschool  program 
under  section  619  may  be  included  in  the 
CSPD  imder  §  303.360(c)(4),  which  reflects 
new  seaion  676(b)(8)(D)  of  the  Act.  The 
Secretary  declines  to  make  mandatory  an 
activity  that  is  permissible  under  the  statute. 
The  Secretary  interprets  the  recitation  of 
permissible  elements  of  a  CSPD  in  section 
676(b)(8)(A)-(D)  (implemented  in  proposed 
§  303.360(c))  as  illustrative  and  not 
exhaustive.  Therefore,  no  regulatory  change 
is  needed  to  allow  the  inclusion  in  the  CSPD 
of  training  personnel  to  work  in  urban  areas. 
The  determination  of  whether  to  include  this 
activity  is  a  matter  of  State  responsibility. 
Similarly,  since  the  regulations  do  not 
specify  each  type  of  personnel  needed  for  the 
early  intervention  system  or  the  types  of 
training  to  be  provided,  no  change  is 
necessary  in  response  to  the  last  comment 
summarized  above. 

Changes:  The  numbering  of  paragraphs  in 
§  303.360(c)  has  been  corrected. 


Subpart  E— Procedural  Safaguarda 

Section  303.404  Parent  Consent 
Comment:  Commenters  requested 
clarification  of  whether  a  parent's  refusal  to 
consent  to  either  the  provision  of  services  or 
an  initial  evaluation  of  his  or  her  child  is 
final,  or  whether  a  public  agency  may 
override  a  parent's  refusal  to  consent  through 
a  due  process  hearing.  Also,  one  commenter 
requested  that  written  parental  consent  be 
required  for  initial  IFSP  development. 

Discussion:  The  Secretary  agrees  that  a 
clarification  of  the  consequences  of  a  parent's 
refusal  to  consent  would  be  useful.  A  public 
agency  may  not  override  a  parent's  refosal  to 
consent  to  the  provision  of  Part  H  services. 

See  $  303.405.  However,  the  initial 
evaluation  of  a  child  is  a  requirement  under 
Part  B  as  well  as  Part  H.  See  §  300.128(a)(1) 
and  Note  2  following  that  section  of  the  Part 
B  regulations.  Therefore,  the  governing 
regulations  in  the  case  of  a  parent's  refosal 
to  consent  to  an  initial  evaluation  are  those 
issued  under  Part  B.  Under  §  300.504(b)  of 
those  regulations,  a  public  agency  may 
initiate  procedures  (described  in  that  section) 
to  challenge  the  parents'  refosal  to  permit  the 
evaluation  to  take  place.  If  the  agency  is 
successful  in  its  challenge,  the  evaluation 
may  proceed. 

Regulations  under  Part  H  require  written 
parental  consent  before  early  intervention 
services  described  in  the  IFSP  may  be 
provided.  See  §  303.342(e).  As  a  practical 
matter,  the  participation  of  parents  is 
essential  to  the  development  of  the  IFSP. 

Changes:  Note  2  following  $  303.404  has 
been  revised  to  clarify  that  a  public  agency 
may  initiate  procedures  to  challenge  a 
parent's  refosal  to  consent  to  the  child's 
initial  evaluation,  as  discussed  above. 

Section  303.460  Confidentiality  of 
Information 

Comment:  One  commenter  requested  that 
the  Department  state  that  the  phrase 
“consistent  with  Federal  and  State  law”  in 
paragraph  (a)  of  this  section  means  only  that 
the  written  notice  and  consent  provisions  do 
not  supersede  exisang  child  abuse  and  other 
relevant  statutes  protecting  children  or  the 
public  health  that  also  provide  for  the 
sharing  of  information  among  agencies. 

Second,  commenters  requested  that  the 
Department  add  a  provision  requiring  that 
agencies  or  programs  participating  in  the 
State's  early  intervention  system  obtain 
parental  consent  prior  to  making  a  referral  to 
either  the  Part  H  program  or  the  Part  B 
program.  These  commenters  stated-that 
parental  consent  prior  to  referral  is  necessary 
to  protect  against  the  unauthorized 
disclosure  of  the  child's  identity  to  another 
agency  or  program. 

Third,  commenters  requested  that  the 
Department  define  the  term  “agency”  to 
mean  the  traditional  administrative  entity 
responsible  for  a  defined  function  or  activity 
(e.g.,  public  health  or  mental  health)  so  that 
parental  consent  would  be  required  for  the 
exchange  of  information  within  an  umbrella 
agency  that  encompassed  many  functions. 

Finally,  one  commenter  requested  that  the 
Department  add  a  note  encouraging  the  lead 
agency  and  other  agencies  to  pursue  the 
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elimination  of  barriers  to  efforts  by  agencies 
to  share  information.  This  commenter 
expressed  concern  that  confidentiality 
considerations  may  be  read  improperly  to 
prohibit  all  interagency  systems. 

Discussion:  The  Secretary  does  not  agree 
with  the  commenters’  construction  of  the 
amendment  to  section  680(2)  of  the  Act  that 
is  incorporated  in  proposed  S  303.460(a).  The 
Secretary  interprets  the  amendment  to  permit 
the  exchange  of  information  consistent  with 
the  Family  Educational  Rights  and  Privacy 
Act  of  1974  (FERPA)  as  implemented  in  34 
CFR  part  99,  as  well  as  other  Federal  and 
State  law.  The  exchange  of  personally 
identifiable  informathm  among  the  Part  H 
lead  agency  and  local  service  providers  is 
governed  by  the  FERPA  regulations  through 
^e  pmy{«ions  of  §  303.460^),  which  applies 
Part  B  requirements  (m  confidentiality  of 
information,  and  $  300.571  of  the  Part  B 
regulations.  The  FERPA  regulations  do  not 
require  prior  written  parental  consent  for  the 
di^osure  of  information  among  appropriate 
State  and  local  educational  authorities  within 
the  Part  H  system  when  disclosure  is  "in 
connection  with  *  *  *  omnpliance  with 
Federal  legal  requirements  which  relate  to" 
the  Part  H  program,  34  CFR  99.35(a).  Thus, 
for  example,  parental  consent  is  not  required 
for  the  disclosure  of  personally  identifiabie 
information  as  a  part  of  the  referral  of  a  child 
for  evaluation  within  two  working  days  after 
the  child  is  identified — a  Part  H  requirement 
under  S303.321(d)(2)(ii).  However,  if  such  a 
disclosure  is  made,  the  information  must  be 
afforded  special  protection,  as  specified  in  34 
CFR  99.35(b).  Under  S  303.344(h)(2)(iii)  of 
the  current  regulations,  parental  consent  is 
required  for  the  State  lead  agency’s 
notification  of  the  appropriate  educational 
agency  under  $  303.148(b)(1)  in  order  to 
prepare  for  a  child’s  exiting  the  Part  H 
program.  In  light  of  the  detailed  guidance  on 
the  confidentiality  of  information  in  current 
Federal  regulations,  the  Secretary  declines  to 
adopt  the  commenters’  suggestions. 

Changes:  None. 

Subpart  F— State  Administration 

Section  303.501  Supervision  and 
Monitoring  of  Programs 

Comment:  Conunenters  addressed  the 
requirement  in  paragraph  (aHZ)  of  this 
section  that  the  lead  agency  monitor 
programs  used  by  the  State  to  carry  out  Part 
H,  even  if  those  programs  are  not  receiving 
Part  H  funding.  Coi^enters  requested  that 
the  Department  provide  direction  on  how  the 
lead  agency  would  monitor  an  activity  in 
another  agency  if  the  activity  is  not  receiving 
Part  H  funding. 

Discussion:  The  purpose  of  the  monitoring 
requirement  under  this  section  is  to  ensure 
that  Part  H  requirements  are  met.  The  scope 
of  the  lead  agency’s  monitoring 
responsibilities  is  the  extent  to  which  the 
program  or  activity  in  question  receives  Part 
H  assistance  or  is  used  by  the  State  to  carry 
out  the  Part  H  program.  If  another  agency,  not 
funded  by  Part  H,  conducts  some  activities 
that  carry  out  the  Part  H  program  and  other 
activities  that  do  not,  the  le^  agency  must 
monitor  only  the  former. 

Commenters  are  advised  that  S  303.523 
requires  the  Part  H  lead  agency  to  enter  into 


forma)  interagency  agreements  with  other 
State-level  agencies  involved  in  the  State’s 
early  intervention  program.  These 
agreements  could  serve  as  the  vehicle  for  the 
ImkI  agency’s  implementation  of  its 
monitoring  responsibilities.  The  Secretary 
believes  it  is  the  responsibility  of  the  lead 
agency  to  determine  how  it  will  meet  the 
monitoring  requirement. 

Changes:  None. 

Section  303.510  Adopting  Complaint 
Procedures 

Comment:  Commenters  requested  that  the 
Department  clarify  and  simplify  the 
procedures  in  this  section.  In  pi^icular, 
commenters  requested  clarification  of  the 
scope  of  the  complaints  addressed  and  the 
nature  of  a  public  agency’s  administrative 
process  leading  to  an  appeal  to  the  lead 
agency.  One  commenter  requested  that  the 
lead  agency  not  be  required  to  hear  appeals 
from  decisions  of  another  public  agency. 
Another  commenter  objected  to  requiring  any 
new  administrative  complaint  procedures. 

Discussion:  The  purpose  of  the  revisions  of 
$  303.510  in  the  May  1, 1992  notice  of 
proposed  rulemaking  was  to  provide 
complaint  procedures  for  the  Part  H  program 
that  reflected  procedures  proposed  for  the 
Part  B  program  on  August  19, 1991  (56  FR 
41266).  Both  sets  of  proposed  procedures 
provided  that  the  responsible  State  agency — 
the  .SEA  for  Part  B  and  the  lead  agency  for 
Part  H — would  review  appeals  from 
decisions  of  public  agencies  on  complaints 
relating  to  the  State’s  compliance  with  the 
respective  program  requirements.  The  SEA's 
responsibility  to  hear  Part  B  appeals  already 
existed  under  general  administrative 
regulations  of  the  Department,  34  CFR 
76.780(a)(2Kl991).  The  Part  H  lead  agency 
had  no  comparable  responsibility  to  hear 
appeals  on  Part  H  complaints. 

Final  regulations  for  the  Part  B  program, 
including  State  complaint  procedures,  were 
adopted  on  September  29, 1992  (57  CFR 
44794).  The  Secretary  believes  that  those 
regulations  contain  provisions  that  respond 
to  concerns  that  parallel  commenters’ 
concerns  a'oout  the  proposed  Part  H 
procedures.  ’Therefore,  the  Ser.Tetary  has 
revised  the  Part  H  regulations  along  the  same 
lines.  ’The  revised  regulations:  (1)  Require  the 
lead  agency  to  provide  for  the  filing  of  a 
complaint  with  the  lead  agency  and  ^) 
permit  the  lead  agency  also  to  provide  for  the 
filing  of  complaints  with  another  public 
agency  and  the  right  to  have  the  lead  agency 
review  the  public  agency’s  decision.  The 
minimum  State  complaint  procedures  in 
§  303.512  apply  whether  the  lead  agency 
adopts  a  one-tier  or  a  two-tier  system.  Under 
either  system,  the  complaints  addressed  by 
this  section  are  those  that  allege  that  the  State 
has  violated  a  Part  H  statutory  or  regulatory 
requirement. 

Changes:  Section  303.510  has  been  revised 
to  allow  the  lead  agency  to  determine 
whether  to  adopt  a  one-tier  or  a  two-tier 
system,  as  described  above.  Conforming 
changes  have  been  made  to  the  note 
following  the  section,  to  §  303.511,  and  to 
$  303.512(a).  In  addition,  the  reference  to  an 
independent  on-site  investigation  in 
§  303.512(a)(1)  has  been  expanded  to  include 


the  materia)  in  proposed  §  303.510(c) 
concerning  such  an  investigation.  Finally. 

$  303.512  has  been  revised  to  provide 
clarifications  that  parallel  those  adopted  in 
the  Part  B  regulations. 

Section  303.520  Policies  Belated  to 
Payment  of  Services 

Comment.  ’The  Department  received  many 
comments  on  the  subject  of  sliding  fee  scales. 
Some  addressed  the  desirability  of  sliding  fee 
scales  themselves.  Others  addressed  the 
requirement  in  proposed  $  303.520(bK4)(ii) 
that  States  explain  determinations  not  to 
charge  fees.  One  commenter  who  supported 
the  use  of  sliding  fee  scales  stated  that 
charging  fees  would  properly  place  the 
burden  of  paying  for  Part  H  services  on  the 
recipients  or  their  insurers,  rather  than  on  the 
Federal  or  State  governments  that  are  the 
"payors  of  last  resort"  under  the  statute.  This 
commenter  also  stated  that  families  with 
children  with  disabilities  would  feel  a  sen.se 
of  commitment  if  they  paid  for  services 
according  to  their  ability. 

One  commenter  supported  the  concept  of 
sliding  fee  scales,  but  with  limitations:  (1)  A 
base  family  income  below  which  no  fees 
would  be  required;  (2)  no  required  use  of 
insurance;  and  (3)  a  cap  for  the  sliding  sc.ale 
The  majority  of  commenters  who 
addressed  the  policy  of  encouraging  sliding 
fee  scales  expressed  in  the  preamble  to  the 
proposed  regulations  were  opposed  to  the 
concept.  First,  these  commenters  stated  that 
the  costs  and  income  disclosure  requirements 
of  a  sliding  fee  scale  system  would  deter 
families  from  seeking  out  Part  H  services. 
Second,  commenters  stated  that  the  concept 
of  a  sliding  fee  scale  system  runs  counter  to 
the  cooperation  between  families  with 
children  with  disabilities  and  State  agencies 
that  the  Part  H  program  has  sought  to 
cultivate.  Third,  commenters  stated  that  the 
administrative  costs  of  collecting  information 
on  family  income  under  a  sliding  fee  scale 
system  would  not  be  recouped  by  the  fees 
received.  Fourth,  commenters  expressed 
concern  that  establishing  a  sliding  fee  scale 
system  would  place  at  risk  funds  under  the 
program  for  children  with  disabiiities 
authorized  by  Chapter  1  of  the  Elementary 
and  Secondary  Education  Act.  Fifth, 
commenters  expressed  the  view  that 
introducing  a  sliding  fee  scale  system  for  the 
Part  H  program  would  conflict  with  other 
prtrgrams  that  do  not  include  a  sliding  fee 
scale  system  and  would  confuse  many 
families.  Finally,  commenters  object^  to 
sliding  fet;  scales  on  the  ground  that  the 
many  hidden  costs  associated  with  raising  a 
child  with  a  disability  would  not  be  factored 
into  a  sliding  fee  scale  system.  According  to 
the  commenters,  these  bidden  costs  include 
a  variety  of  neonatal  expenses  and  ongoing 
expenses  such  as  the  costs  of  treating  a 
child’s  disability,  satisfying  the  special 
dietary  requirements  of  the  child,  child  care, 
and  lost  wages  to  care  for  the  child. 

One  commenter  who  opposed  sliding  fee 
scales  suggested  as  an  alternative  that  parents 
provide  a  few  hours  of  community  service  in 
the  Part  H  program.  Another  commenter 
recommended  a  thorough  examination  of  the 
effect  of  the  scales  on  service  delivery  before 
the  adoption  of  any  fees.  Other  commenters 
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who  were  opposed  to  the  concept  of  sliding 
fee  scales  urged  the  Department  not  to  retain 
the  requirement,  relocated  from  §  303.19  of 
the  current  regulations  to  $  303.520(b)(4)(i)  of 
the  proposed  regulations,  that  a  State’s 
policies  set  out  any  fees  that  will  be  charged 
for  early  intervention  services  and  the  basis 
for  those  fees 

Commenters  who  addressed  the  proposed 
requirement  that  States  that  decide  not  to 
charge  fees  for  Part  H  services  provide  an 
explanation  of  the  determination  not  to 
charge  fees  were  uniformly  opposed  to  it. 
These  commenters  expressed  the  view  that 
the  requirement  would  place  undue  burdens 
on  States,  would  not  enhance  the  ability  of 
States  to  decide  the  merits  of  sliding  fee 
scales,  and  would  improperly  interfere  with 
the  discretion  of  States  to  determine  whether 
to  charge  fees  for  Part  H  services. 

Commenters  suggested  that  the  Department 
gather  more  information  on  sliding  fee  scales 
before  adopting  a  policy  in  fevor  of  such  a 
system.  No  comments  were  received  on  the 
elements  of  useful  analyses  of  sliding  fee 
scales  that  States  might  undertake. 

Discussion:  The  Secretary  has  determined 
not  to  adopt  the  requirement  in  proposed 
§  303.520(b)(4)(ii)  that  a  State  that  determines 
not  to  charge  fees  for  early  intervention 
services  include  an  explanation  for  this 
determination  in  its  policies.  The  purpose  of 
this  proposed  requirement  was  to  encourage 
States  to  establish  sliding  fee  scales  for  direct 
services  based  on  a  femily's  ability  to  pay,  as 
authorized  by  section  672(2)(B)  of  the  Act. 
However,  the  Secretary  is  persuaded  that  the 
proposed  requirement  could  impose 
unnecessary  burdens  on  States  and  presents 
other  problems  noted  in  the  conunents 
summarized  above.  The  Secretary  has 
determined  to  adhere  to  the  policy  on  sliding 
fee  scales  for  early  intervention  services  that 
is  contained  in  current  regulations  and  that 
the  legislative  history  of  the  1991 
Amendments  expressly  endorses.  See  S.  REP. 
No.  84, 102d  Cong.  1st  Sess.  20  (1991)  and 


H.R.  REP.  No.  198, 102d  Cong.,  1st  Sess.  13 
(1991).  That  policy  requires  that  a  State 
provide  information  about  any  system  of 
payments  it  adopts  but  does  not  require  an 
explanation  for  the  decision  not  to  adopt  a 
system  of  payments. 

Changes:  The  requirement  in  proposed 
paragraph  (b)(4)(ii),  described  alMve,  has 
been  deleted.  The  requirement  in  proposed 
paragraph  (b)(4)(i),  which  is  taken  from 
current  §303.19,  is  retained  with  conforming 
editorial  changes. 

Subpart  G — State  Interagency  Coordinating 
Council 

Section  303.602  Use  of  Funds  by  the 
Council 

Comment:  One  commenter  requested  that 
the  regulations  provide  that  Council 
memters  be  reimbursed  for  only 
extraordinary — and  not  normal — child  care 
expenses  incurred  while  attending  Council 
meetings  and  performing  Council  duties. 

Discussion;  The  proposed  regulations 
incorporate  statutory  language  from  the  1991 
Amendments.  See  section  682(d)  of  the  Act. 
Under  this  language,  the  use  of  fends  for 
child  care  expenses  of  parent  representatives 
is  permitted,  but  not  required,  if  those 
expenses  are  “reasonable  and  necessary." 
The  Secretary  declines  to  provide  more 
specific  guidance  on  this  topic. 

Changes:  None. 

Section  303.650  General 

Comment:  Commenters  expressed  concern 
about  the  revision  of  the  Council’s  functions 
that  permits  it  to  advise  and  assist  the  SEA 
regarding  the  provision  of  appropriate 
services  for  children.  Commenters  pointed 
out  that  the  SEA  is  required  to  establish  its 
own  statewide  advisoiy  panel  under  Part  B. 
They  expressed  concern  that  the  new 
function  of  the  Part  H  Council  would  be 
duplicative  and  confusing.  One  commenter 
asked  that  the  regulations  provide  that  the 


SEA  has  the  discretion  to  arrange  to  obtain 
the  Council’s  advice  and  assistance.  Another 
commenter  requested  that  paragraph  (b)  of 
this  section  emphasize  advice  and  assistance 
on  transition  matters. 

Discussion:  Proposed  §  303.650 
incorporates  the  language  in  section  682(e)(2) 
of  the  Act,  as  added  by  the  1991 
Amendments.  The  Sectary  declines  to 
prescribe  the  procedure  by  which  advice  may 
be  sought  or  given,  or  to  expand  upon  the 
statutory  language  in  other  respects. 

However,  the  Secretary  encourages  the  use  of 
advisory  bodies  to  facilitate  better 
communication  on  matters  of  mutual 
concern.  The  Secretary  also  offers  the 
observations  that  the  Coimcil’s  advice  and 
assistance  on  the  provision  of  services  under 
paragraph  (b)  is  permitted  but  not  required, 
and  that  the  SEA  is  not  bound  by  any  advice 
it  receives. 

Changes:  None. 

Section  303.653  Transitional  Sendees 

Comment:  One  commenter  expressed 
concern  that  the  added  requirement  that  the 
Council  advise  and  assist  the  SEA  regarding 
the  transition  of  children  with  disabilities  to 
Part  B  services  may  prove  duplicative  and 
confusing.  Another  commenter  requested 
that  the  regulations  require  the  Council  to 
advise  and  assist  the  State  lead  agency  as 
well  as  the  SEA  on  transition  matters. 

Discussion:  The  proposed  regulations 
incorporate  the  statutory  requirement  in 
section  682(e)(1)(C),  as  added  by  the  1991 
Amendments.  The  Secretary  declines  to 
prescribe  how  the  new  role  of  the  Part  H 
Council  regarding  transition  issues  should  be 
performed  or  to  expand  that  role  by 
regulation. 

Changes:  None. 
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DEPARTMENT  OF  EDUCATION 

Office  of  Educational  Research  and 
Improvement — Library  Programs 

Invitation  To  Apply  for  New  Awards  for 
Fiscal  Year  1994 

AGENCY:  Department  of  Education. 
ACTION:  Notice  inviting  applications  for 
new  awards  for  Hscal  year  1994. 

SUMMARY:  The  Secretary  invites 
applications  for  new  awards  for  fiscal 
year  1994  and  announces  closing  dates 
for  the  transmittal  of  applications  under 
six  discretionary  grant  programs  for 
libraries:  The  Library  Services  to  Indian 
Tribes  and  Hawaiian  Natives  Program — 
Basic  Grants.  Improving  Access  to 
Research  Library  Resources  Program, 
Library  Literacy  Program.  College 
Library  Technology  and  Cooperation 
Grants  Program,  Foreign  Language 
Materials  Acquisition  Program,  and 
Library  Services  to  Indian  Tribes  and 
Hawaiian  Natives  Program — Special 
Projects  Grants. 

The  invitation  for  applications  for 
new  awards  under  the  Library 
Education  and  Human  Resource 
Development  Program  (CFDA  No. 
84.036)  is  scheduled  to  be  announced  in 
the  Federal  Register  at  a  later  date. 


These  programs  support  the  National 
Education  G^ls  by  seeking  to  improve 
library  services,  to  enhance  the  skills  of 
library  staff,  to  increase  the  quality  and 
availability  of  library  holdings,  and 
other  activities.  The  National  Education 
Goals  specifically  call  for: 

•  Children  to  start  school  ready  to 
learn  (Goal  1); 

•  The  high  school  graduation  rate  to 
increase  to  at  least  90  percent  (Goal  2); 

•  Students  to  demonstrate 
competency  in  challenging  subject 
matter  and  to  learn  to  use  their  minds 
well  (Goal  3); 

•  U.  S.  students  to  be  hrst  in  the 
world  in  science  and  mathematics 
achievement  (Coal  4); 

•  Adult  Americans  to  be  literate  and 
to  possess  the  knowledge  and  skills 
necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
responsibilities  of  citizenship  (Coal  5); 
and 

•  Every  school  to  be  free  of  drugs  and 
violence  and  to  offer  a  disciplined 
environment  conducive  to  learning 
(Goal  6). 

DATES:  The  closing  dates  for 
transmitting  applications  under  this 
notice  are  listed  in  Section  I  of  this 
notice. 

ADDRESSES:  The  addresses  for  obtaining 
applications  for,  or  further  information 


about,  individual  programs  or 
competitions  are  in  the  respective 
announcements  for  those  programs 
contained  in  Section  II  of  this  notice. 

To  contact  any  persons  named  in  this 
announcement,  individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  All 
programs  announced  in  this  notice,  with 
the  exception  of  the  Library  Services  to 
Indian  Tribes  and  Hawaiian  Natives 
Program,  including  both  Basic  Grants 
and  Special  Projects  Grants,  are  subject 
to  the  requirements  of  Executive  Order 
12372,  Intergovernmental  Review  of 
Federal  Programs.  Information  regarding 
applicable  procedures  under  this  order 
will  be  included  in  the  application 
packages. 


This  notice  contains  two  sections. 
Section  I  includes  a  chart  listing  closing 
dates  in  chronological  order,  and  other 
pertinent  information  about  programs 
covered  by  this  notice.  Section  II 
consists  of  the  individual  application 
announcement  for  each  program. 


Organization  of  Notice 


Section  I.— Programs  and  Closing  Dates  for  Library  Programs 


Title  of  program  and  CFDA 
number 

Applica¬ 

tions 

available 

Application 
deadline  date 

Deadline  for 
intergovern¬ 
mental  re¬ 
view 

Tentative 

award 

date 

Estimated 

available 

furvJsr 

Estimated 
range  of 
awards ' 

Estimated 
avg.  size  of 
awards ' 

Estimated 
number  of 
awards  r 

Library  Sendees  to  Indian 
Tribes  and  Hawaiian  Na¬ 
tives  Program-Basic 

Grants  (84.1 63A). 

8/24/93 

10/15/93 

NA 

02/23/94 

3  $897,000 
^598.000 

NA 

3  $5,000 

210 

Improving  Access  to  Re¬ 
search  Library  Resources 
Program  (84.091 A).. 

08/24/93 

10/12/93 

3 12/09/93 

02/7/94 

05/16/94 

5,808,000 

35,000 

550,000 

165,000 

35 

Library  Literacy  Program 
(84.167A). 

09/17/93 

11/19/93 

601/19/94 

06/29/94 

8,098,000 

5,000 

35,000 

32,000 

250 

College  Library  Technology 
and  Cooperation  Grants 
Program  (84.197A-D). 

10/01/93 

12/13/93 

02/13/94 

08/12/94 

3,873,000 

25,000 

300,000 

A  50,000 
B  180,000 
C  100,000 
D  125,000 

35 

Foreign  Language  Materials 
Acquisition  Program 

(84.239A). 

10/15/93 

01/07/94 

6  03/07/94 

06/17/94 

968,000 

10,000 

103,000 

•A  97,000 
•B  26,000 

31 

Library  Services  to  Indian 
Tribas  and  Hawaiian  Na¬ 
tives  Program-Special 

Projects  Grants  (84.163B). 

02/03/94 

04/04/94 

NA 

08/12/94 

3897,000 

17,000 

160,000 

62,000 

15 

’  The  Department  is  not  bourxl  by  any  estimates  in  this  notice.  The  estinrated  available  funds  reflect  fiscal  year  1993  appropriation  amounts; 
however,  the  Adrninistra^'s  budget  request  for  fiscal  year  1994  does  not  include  funds  for  these  progreuns,  other  than  set  asides  for  Irxlian 
Tribes  arrd  Hawaiian  Natives.  Applications  are  being  invited  to  allow  sufficient  time  for  evaluation  arvd  completion  of  the  grant  process  before  the 
end  of  fiscal  year  1994  should  the  Congress  appropriate  funds  (or  these  programs. 

2 10/12/93  for  eligibility  information  for  institutions  needing  to  establish  eligibility  (Part  I  only);  12/09/93  for  all  project  descriptions  (Part  II). 

3  Indian  Tribes 

*  Hawaiian  Natives 

3  This  deadline  also  applies  to  comments  from  State  Library  Administrative  agencies. 

•  By  law.  (A)  up  to  30  ^rcent  of  the  funds  available  may  be  used  to  make  grants  in  amounts  between  $35, 000-$1 25,000;  (B)  of  the  remaining 
funds,  no  grant  may  exceed  $35,000. 
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Section  II — ^Application  Notices 

CFDA.No.  84.163A — Library  Services 
to  Indian  Tribes  and  Hawaiian  Natives 
Program — Basic  Grants  (Library  Services 
and  Construction  Act,  Title  IV). 

Purpose  of  Program  : 

Provides  noncompetitive  basic  grants 
to  eligible  Indian  tribes  and  to  eligible 
Hawaiian  native  organizations  to 
establish  or  improve  public  library 
services  for  Indian  tribes  and  Hawaiian 
natives. 

Eligible  Applicants: 

(a)  Indian  tribes  recognized  by  the 
Secretary  of  the  Interior  to  be  eligible  for 
the  special  programs  and  services 
provided  by  the  United  States  to  Indians 
because  of  their  .status  as  Indians; 

(b)  Alaska  Native  villages  or  regional 
or  village  corporations  as  defined  in  or 
established  under  the  Alaska  Native 
Claims  Settlement  Act;  however,  two  or 
more  Alaska  Native  villages,  regional 
corporations,  or  village  corporations 
may  not  receive  basic  grant  allocations 
to  serve  the  same  population;  and 

(c)  Organizations  primarily  serving 
and  representing  Hawaiian  natives  and 
recognized  by  the  Governor  of  Hawaii. 

Applicable  Regulations: 

(a)  The  Basic  Grants  to  Indian  Tribes 
and  Hawaiian  Natives  Program 
Regulations  in  34  CFR  part  771;  and 

(b)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  parts  74  and  82  (for 
grants  to  Hawaiian  native 
organizations);  80  (for  grants  to  Indian 
tribes):  and  75,  77,  81,  and  85  (for  grants 
to  both  Hawaiian  natives  and  Indian 
tribes). 

For  Applications  or  Information  Contact 

Beth  Fine,  Program  Officer, 
Discretionary  Library  Programs 
Division,  Library  Programs,  U.S. 
Department  of  Education,  555  New 
Jersey  Avenue,  NW.,  room  404, 
Washington.  DC  20208-5571. 

Telephone  (202)  219-1315. 

Program  Authority:  20  U.S.C.  351,  361(c), 
363. 

CFDA  No.  84.091 A — Improving  Access 
to  Research  Library  Resources  Program 
(Higher  Education  Act,  Title  II,  Part  C) 

Purpose  of  Program 

Provides  grants  to  the  Nation’s  major 
research  libraries  to  maintain  and 
strengthen  their  collections  and  make 
their  holdings  available  to  other 
libraries  whose  users  have  need  for 
research  materials. 


Eligible  Applicants 

Institutions  with  major  research 
libraries  as  defined  in  34  CFR  778.2. 

Applicable  Regulations 

(a)  The  Improving  Access  to  Research 
Library  Resources  Program  Regulations 
in  34  CFR  part  778;  and 

(b)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  parts  74,  75.  77,  79, 
80.  82,  85,  and  86. 

Supplementary  Information 

The  application  procedure  contains 
two  parts:  Part  I  covers  the  Status  as  a 
Major  Research  Library  and  Part  II 
covers  the  Description  of  the  Project. 
These  parts  must  be  submitted 
separately  as  follows:  Those  applicants 
who  need  to  establish  status  as  a  major 
research  library  must  submit  Part  I 
(Program  Regulations,  §  778.21)  by  10/ 
12/93;  applicants  who  established  status 
in  fiscal  year  1990  or  later  need  not 
submit  Part  I.  All  applicants  must 
submit  Part  II  (Program  Regulations, 

§  778.22)  by  12/9/93.  Applicants 
submitting  Part  I  may  not  be  notified  of 
status  as  a  major  research  library  prior 
to  the  Part  n  deadline.  Therefore,  these 
applicants  should  prepare  and  submit 
both  Parts  I  and  II  %  the  deadlines 
listed. 

For  Applications  or  Information  Contact 

Linda  Loeb,  Program  Officer, 
Discretionary  Library  Programs 
Division,  Library  Programs,  U.S. 
Department  of  Education,  555  New 
Jersey  Avenue,  NW.,  Room  404, 
WasWgton,  E)C  20208^5571. 

Telephone  (202)  219-1315. 

Program  Authority  20  U.S.C  1021, 1041. 

CFDA  No.  84.1 67A — Library  Literacy 
Program  (Library  Services  and 
Construction  Act,  Title  VI) 

Purpose  of  Program 

Provides  grants  to  State  and  local 
public  libraries  to  support  adult  literacy 
projects.  Grants  may  not  exceed 
$35,000. 

Eligible  Applicants 

State  and  local  public  libraries. 

Length  of  Application 

The  applicant  must  limit  the 
application  narrative  to  no  more  than  25 
double-spaced,  8  1/2  x  11”  pages  (on 
one  side  only)  with  one-inch  margins, 
including  the  abstract,  charts,  and 
graphs.  If  using  a  proportional  computer 
font,  use  no  smaller  than  a  12-point 
font.  If  using  a  nonproportional 
computer  font  or  a  typewriter,  do  not 
use  more  than  10  characters  to  the  inch. 


Proposal  narratives  that  exceed  this 
page  limit,  or  narratives  using  a  smaller 
print  size  or  spacing  that  makes  the 
narrative  exceed  the  equivalent  of  this 
limit,  will  not  be  considered  for 
funding. 

Applicable  Regulations 

(a)  The  Library  Literacy  Program 
Regulations  in  34  CFR  part  769;  and 

(b)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  parts  75,  77,  79.  80. 
81,  82.  and  85. 

For  Applications  or  Information  Contact 

Carol  Cameron  Lyons  or  Barbara 
Humes,  Program  Officers,  Discretionary 
Library  Programs  Division,  Library 
Programs,  U.S.  Department  of 
Education,  555  New  Jersey  Avenue, 

NW.,  Room  404,  Washington,  DC 
20208-5571.  Telephone:  (202)  219- 
1315. 

Program  Authority:  20  U.S.C.  375. 

CFDA  No.  84.197A-D — College  Library 
Technology  and  Cooperation  Grants 
Program  (Higher  Education  Act,  Title 
II,  Part  A) 

Purpose  of  Program 

To  assist  college  and  university 
libraries  in  acquiring  technological 
equipment,  participating  in  networks, 
and  conducting  research  and 
demonstration  projects  that  utilize 
technology  to  enhance  library  and 
information  services.  The  four  types  of 
discretionary  grants  and  their  purposes 
are: 

(a)  Networking  Grants — for  the 
planning,  development,  acquisition, 
maintenance,  or  upgrading  of 
technological  equipment  necessary  to 
organize,  access,  or  utilize  material  in 
electronic  formats  and  to  participate  in 
networks  for  the  accessing  and  sharing 
of  library  and  information  resources; 

(b)  Combination  Grants — for 
establishing  and  strengthening  joint-use 
library  facilities,  resources,  or 
equipment  for  the  accessing  and  sharing 
of  library  and  information  resources; 

(c)  Services  to  Institutions  Grants — for 
establishing,  developing,  or  expanding 
programs  or  projects  that  improve  the 
services  provided  by  public  and 
nonprofit  organizations  to  institutions  of 
higher  education;  and 

(d)  Research  and  Demonstration 
Grants — for  improving  information 
services  to  meet  special  national  or 
regional  needs  by  utilizing  technology 
to  enhance  library  and  information 
services,  such  as  through  the  National 
Research  and  Education  Network. 
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Eligible  Apf^icants 

The  following  are  eligible  to  receive 
awards  under  this  program; 

(a)  For  Networking  Grants — 
institutions  of  higher  education. 

(b)  For  Combination  Grants — 
combinations  of  institutions  of  higher 
education. 

(c)  For  Services  to  Institutions 
Grants — ^public  or  nonprofit  private 
organizations  (other  than  institutions  of 
higher  education)  that  provide  library 
and  information  services  to  institutions 
of  higher  education  on  a  formal 
cooperative  basis. 

(d)  For  Besearch  and  Demonstration 
Grants — ^institutions  of  higher 
education. 

Absolute  Priority 

The  Secrrtary  gives  priority  to 
institutions  of  higher  education  seeking 
assistance  for  projects  that  assist 
developing  institutions  of  higher 
education  in  linking  one  or  mors 
institutions  of  hi^er  education  to 
resource-sharing  networks.  In 
accordance  with  34  CFR  75.105(cM3), 
the  Secretary  reserves  up  to  40  percent 
of  all  program  funds  solely  for 
applications  that  nrael  this  priority  in  a 
particularly  effective  way. 

Applicable  Regulations 

(a)  The  College  Library  Technology 
and  Cooperation  Grants  Program 
Regulations  in  34  CFR  part  779;  and 

(b)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  parts  74,  75,  77,  79, 
80  (for  Services  to  Institutions  Grants,  to 
State  or  local  public  organizations),  82, 
85  and  86. 

For  Applications  or  Information  Contact 

Neal  Kaske,  Program  Officer, 
Discretionary  Libriuy  Programs 
Division,  Library  Programs,  U.S. 
Department  of  Question,  555  New 
Jersey  Avenue.  NW.,  room  404, 
Washington,  DC  20208-5571. 

Telephone  (202)  219-1315. 

Prognun  Aathorily:  20  U.S.C  102S,  1047. 


CDFA  No.  84.239A — ^Foreign  Laagnage 
Materials  Acquisition  Program  (Library 
Services  and  Construction  Act,  Title  V) 

Purpose  of  Program 

This  program  makes  grants  to  State 
and  local  public  libraries  for  the 
acquisition  of  foreign  language 
materials.  By  law,  up  to  30  percent  of 
the  funds  available  may  be  used  to  make 
grants  in  amounts  between  $35,000  and 
$125,000;  and,  of  the  remaining  funds, 
no  grant  may  exceed  $35,000.  The  law 
also  provides  that  no  recipient  may 
receive  more  than  one  grant  under  this 
program  in  the  same  fiscal  year. 

Eligible  Applicants 
State  and  local  public  libraries. 
Applicable  Regulations 

(a)  The  Foreign  Language  Materials 
Acquisition  Program  Regulations  in  34 
CFR  part  768;  and 

(b)  The  Educatiem  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CTR  parts  75. 77,  79, 80, 
81.  82.  and  85. 

For  Applications  or  Information  Contact 
Nancy  Cavanau^,  Program  Officer, 
Discretimiary  Library  Programs 
Division,  Library  Programs,  U.S. 
Department  of  Education,  555  New 
Jersey  Avenue,  NW.,  room  404, 
Washington,  DC  20208-5571. 

Telephone  (202)  219-1315. 

Program  Authority  20U.S.C.  371. 

CFDA  No.  84.163B — Library  Services  to 
Indian  Tribes  and  Hawaiian  Natives 
Program — Special  Projects  Grants 
(Library  Services  and  Constmetien  Act, 
Title  IV) 

Purpose  erf  Program 

This  program  makes  competitive 
awards  to  ^igible  Indian  trbes  to 
establish  or  improve  puNic  library 
services.  All  available  funds  for  library 
services  to  Hawaiian  natives  are 
awarded  through  the  Library  Services  to 
Indian  Tribes  and  Hawaiian  Natives 
Program — Basic  Grants  (CFDA  No. 
84.163A). 

Eligible  Applicants 
Indian  Tribes  and  Alaska  Native 
villages  or  regional  or  village 


corpoietions  that  have  met  eligibility 
requirements  for  the  Library  ^rvices  to 
Inban  Tribes  Program — ^Basic  Grants 
(CFDA  No.  84.163A)  and  received  such 
Basic  Grants  in  the  same  fiscal  ]rear  as 
the  year  of  application. 

Priorities 

The  Secretary  is  particularly 
interested  in  applications  that  meet  one 
or  more  of  the  following  invitational 
priorities.  However,  under  34  CFR 
75.105(c)(1)  an  application  that  meets 
an  invitational  priority  does  not  receive 
competitive  or  absolute  preference  over 
other  applications. 

Invitational  Priority  1:  To  assess  and 
plan  for  tribal  library  needs. 

Invitational  Priority  2:  To  train  or 
retrain  Indians  as  library  perstmnel. 

Invitational  Priority  3:  To  purchase 
library  materials. 

Invitational  Priority  4:  To  conduct 
special  library  programs  for  Indians 
such  as  summer  reading  programs  for 
children,  outreach  programs  for  elders, 
literacy  tutoring,  and  training  in 
computer  use. 

Applicable  Regulations 

(a)  The  Special  Projec:ts  Grants  to 
Indian  Tribes  and  Hawaihm  Natives 
Program  Regulations  in  34  CFR  part  772; 
and 

(b)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  C3FR  parts  75.  77, 80,  81. 
and  85. 

For  Applications  or  Information  Contact 

Beth  Fine,  Program  Officer, 
Discretionary  Library  Programs 
Division,  Library  Programs,  U.S. 
Department  of  Education.  555  New 
Jersey  Avenue.  NW.,  room  404, 
Washington,  DC  20208-5571. 

Telephone  (202)  219-1315. 

Program  Authority.  20  U.S.C.  351,  361(d), 
364. 

Dated:  July  26. 1993. 

Dick  W.  Hays, 

Acting  Assistant  Secretary  for  Educational 
Research  and  Improvement. 

|FR  Doc.  93-18170  Filed  7-29-93;  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Aeeletant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Psrts  200, 201, 203, 204, 220, 

221, 222, 226, 234  and  240 

[Doetot  No.  R-a3-1647;  FR-3445-F-01] 

RtK  2;C2-ArS3 

Single  Family  and  Manufactured  Home 
FHA  Insurance-Miscellaneous 
Amendments 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 

ACTKM:  Final  rule. 

SUMMARY:  This  rule  implements  various 
provisions  in  the  Housing  and 
Community  Development  Act  of  1992 
relating  to  FHA  single  family  and 
manufactured  home  loan  limits, 
veterans  exemption  from  certain  equity 
requirements,  establishment  of  mortgage 
insurance  premiums,  and  the  correction 
of  defects  in  certain  FHA  insured 
homes.  In  addition,  the  rule  makes  final 
three  earlier  proposed  or  interim  rules 
relating  to  FHA:  minimum  mortgagor 
equity  requirements:  limitations  on  the 
insuring  of  secondary  homes;  and 
Mortgage  Insurance  Premiums  (MIP)  for 
15-year  mortgages. 

EFFECTIVE  DATE:  August  30, 1993. 

FOR  FURTHER  MFORMAHON  CONTACT: 

For  Single  Family  Housing  issues: 

Morris  Carter,  Director,  Single  Family 
Development  Division,  room  9272, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  S\V., 
Washington,  IXi:  20410,  telephone  (202) 
708-2700.  A  telecommunications  device 
for  deaf  persons  (TDD)  is  available  at 
(202)  708-4594.  (These  are  not  toll-free 
telephone  numbers.) 

For  manufactured  home  loan  issues: 
Robert  J.  Coyle,  Director,  Title  I 
Insurance  Division,  room  9160, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington.  DC  20410,  telephone  (202) 
708-2880.  A  telecommunications  device 
for  deaf  persons  (TDD)  is  available  at 
(202)  708—4594.  (These  are  not  toll-free 
telephone  numbers.) 

SUPPLEMENTARY  INFORMATION:  Any 
additional  information  collection 
requirements  contained  in  a  final  rule 
must  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501-3520).  This 
final  rule  does  not  contain  additional 
information  collection  requirements. 


This  mle  implements  various 
provisfons  in  tne  Housing  nnd 
Coimnunity  Development  Act  of  1992 
(Pub.  L.  102-550  approved  October  28, 
1992)  relating  to  (1)  FHA  single  family 
and  manufactured  home  loan  limits,  (2) 
veterans  exemption  from  certain 
minimum  equity  requiremeots,  (3) 
Secretarial  discretion  in  setting 
mortgage  balance  premiums  and  (4) 
the  correction  of  defects  in  ceitain  ty^ 
of  homes  with  FHA-insured  financing. 

In  addition,  the  rule  makes  final  two 
interim  and  one  proposed  rule 
published  earlier  in  the  Federal 
Register.  One  of  these,  a  proposed  rule 
relating  to  limitations  on  FILA  insurance 
for  secondary  homes  (56  FR  55855)  was 
published  on  October  30, 1991.  A 
second,  revising  HDD’s  mortgage 
insurance  premium  for  15-year 
mortgages,  (57  FR  46980)  was  published 
on  October  14, 1992.  The  third,  an 
interim  rule  relating  to  minimum 
mortgagor  equity,  was  publi^ied  on 
May  30, 1991  at  56  FR  24628. 

Single  Family  Mortgage  AiBounts 

Section  503(a)  of  the  Housing  and 
Community  Development  Act  of  1992 
(the  1992  Act)  amended  sedion 
203(b)(2)  of  the  National  Housing  Act 
(NHA)  (12  U.S.C.  1709(b)(2))  by 
eliminating  its  then-current  dollar  limits 
on  maximum  mortgage  amount.  Section 
503  also  made  an  amendment  to  the 
loan-to-value  limits  set  fordi  in  the 
NHA. 

The  effect  of  the  amendment  is  to 
eliminate  the  earlier  dollar  cap  of 
$124,875  ($124,850  for  condominiums) 
and  to  provide,  as  a  general  matter,  that 
a  mortgage  may  be  insured  by  FHA  if  it 
does  not  exceed  the  lesser  of  95  percent 
of  the  median  area  house  price  or  75 
percent  of  the  dollar  amount  limitation 
for  the  Federal  Home  Loan  Mortgage 
Corporation  (FHLMC)  as  in  effect  on 
September  30, 1992.  A  provision 
ensuring  that  no  area  experiences  a 
reduction,  by  virtue  of  the  statutory 
change,  in  its  maximum  mortgage 
amount  applicable  as  of  May  12, 1992 
is  also  Induded.  The  amendment  also 
increases  the  downpayment  on  the 
amount  of  any  FHA  insured  loan  in 
excess  of  $125,000 — from  5  to  10 
percent  for  the  amount  above  $125,000. 

The  FHLMC  maximum  mortgage 
amounts  in  effect  on  September  30, 

1992  were  $202,300  for  a  one  unit 
dwelling,  $258,800  for  a  two  unit 
dwelling,  $312,800  for  a  three  unit 
dwelling  and  $388,800  for  four  unit 
dwelling.  The  FHA  maximum  mortgage 
limits  can  be  increased  to  $1SU2S  for 
a  one  unit  dwelling  and  $194,100, 
$234,600  and  $291,600  for  two,  three 
and  four  unit  dwellings,  respectively. 


FHA’s  latest  ennual  update  listing  the 
areas  with  high  cost  mortgage  limits  was 
published  in  the  Federal  Register  on 
March  15, 1993  (58  FR  13950).  This 

{lublication  did  not  reduce  any  high  cost 
imits  in  any  areas  below  the  limits  in 
effect  on  May  12, 1002. 

In  this  find  rule,  24  CFR  203.18  (a) 
and  203.18b,  and  234.27  are  revised 
to  refill  these  amendments. 

fo  addition,  a  new  paragraph  (h)  in  24 
CFR  203.18  explains  a  change  in  the 
method  for  annoimcing  updated  area 
maximum  mortgage  amounts.  HUD  will 
continue  its  practice  of  issuing  periodic 
comprehensive  Federal  Register  notices 
listing  the  current  maximum  mortgage 
amount  for  each  are^.  HUD  will 
discontinue  using  Federal  Register 
notices  to  announce  interim  changes  in 
maximum  mortgage  amoimts  that  occur 
between  comprehensive  notices. 

Instead,  HUD  will  use  administrative 
issuances  such  as  mortgagee  letters  to 
inform  affected  mortgagees  that  the 
maximum  mortgage  amounts  have  been 
updated  in  one  or  more  areas.  This  will 
permit  more  timely  implementation  of 
interim  changes  affecting  smaller 
portions  of  the  country. 

Manufactured  Home  Loan  Limits 

Section  503(c)  of  the  1992  Act  amends 
section  2(h)(1)  of  the  NHA  to  increase 
the  maximum  loan  amount  on  certain 
title  I  loans  by  20  percent.  The 
maximum  loan  amount  would  be 
increased  from  $40,500  to  $48,500  if  the 
loan  is  for  the  purpose  of  financing  the 
purchase  of  manufactured  home;  from 
$54,000  to  $64,800  if  made  for 
purchasing  a  manufactured  hbme  and  a 
suitably  developed  lot;  and  from 
$13,500  to  $16,200  if  made  to  a 
manufactured  home  owner  for 
purchasing  a  suitably  developed  lot. 

The  rule  revises  24  CFR  201.10  (b),  (c) 
and  (d)  to  effect  these  changes  in 
maximum  dollar  amounts.  In  addition, 
the  rule  revises  24  CFR  201.10(e)  to 
implement  a  provision  of  the  1993  HUD 
Appropriations  Act  which  caps  high- 
cost  area  limits  for  manufactured  home 
lot  loans  and  combination  home-and-lot 
loans  at  185  percent  of  the  maximum 
dollar  amoimts  in  §§  201.10(c)  and 
201.10(d),  respectively. 

Veterans  Exemption 

Section  505  of  the  1992  Act  amends 
provisions  in  section  203(b)  of  the  NHA 
relating  to  the  establishment  of  a 
generally  applicable  maximum  loan-to- 
vahie  ratio  on  FHA  single  family 
mortgages.  The  amendment  restores  an 
exemption  for  veterans  from  this 
otherwise  applicable  minimum  equity 
requirement.  In  revising  the  NHA  in 
1990,  the  Congress  inadvertently 
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deleted  this  veterans*  exemption.  This 
final  rule  revises  24  CFR  203.1B(g)  and 
234.27(f)  to  reflect  this  restoration  of  the 
veterans*  exemption. 

Secretarial  Discretion  in  Establishing 
Single  Family  Mortgage  Insurance 
Premiums 

Section  507  of  the  1992  Act  amends 
section  203(c)(2)  of  the  NHA  to  make 
clear  that  the  Secretary  of  HUD  retains 
authority  to  charge  lower  single  family 
up-front  and  annual  mortgage  insurance 
premiums  than  those  specified  in  the 
statute.  The  section  authorizes  the 
Secretary  to  charge  a  premium  "not 
exceeding**  rather  than  *‘equal  to**  a 
specified  percentage  amount. 

This  final  rule  revises  24  CFR  203.284 
(promulgated  as  an  interim  rule  on  May 
30. 1991  (56  FR  24622)  and  as  a  final 
rule  on  April  24.  1992  (57  FR  15208)  to 
make  this  change.  In  the  future, 
adjustments  to  up-front  or  annual  MIP, 
within  the  maximums  set  forth  in  the 
regulation,  will  be  made  through 
administrative  instructions  rather  than  a 
change  in  the  regulations. 

Correction  of  Defects 

Section  518(a)  of  the  NHA  gives 
discretion  to  the  Secretary,  under 
specified  circumstances,  to  make 
expenditures  to  cure  structural  defects 
in  newly  constructed  FHA  insured 
homes  that  qualified  for  high-ratio 
mortgages  b^use  of  approval  by  FHA 
or  the  Apartment  of  Veterans  Affairs 
before  the  beginning  of  construction. 
Section  515  of  the  1992  Act  amends  this 
provision  to  make  eligible  for  such 
assistance  (1)  newly  constructed  FHA 
insured  homes  that  qualify  for  a  high- 
ratio  mortgage  because  they  were 
covered  by  a  consumer  protection  or 
warranty  plan  acceptable  to  the 
Secretary:  and  (2)  newly  constructed 
condominium  units  (including  common 
areas)  that  qualified  for  high-ratio 
mortgages  for  any  reason.  'The 
Department  will  be  issuing 
administrative  instructions  describing 
the  processing  procedure  to  be  used 
with  respect  to  these  newly  covered 
properties. 

This  final  rule  amends  24  CFR  part 
200  to  implement  section  515. 

Promulgation  as  Final  Certain  Proposed 
and  Interim  Rules 

Secondary  Homes — Proposed  Rule 

On  October  30, 1991,  the  Department 
published  a  proposed  rule  (56  FR 
55855)  entitled  Single  Family  FHA 
Mortgage  Insurance — Secondary  Homes. 
The  rule  proposed  to  implement  section 
326  of  the  Ci^ston-Gonzalez  National 
Affordable  Housing  Act.  That  section 


prohibits  HUD  from  insiiring  a  mortgage 
for  a  secondary  residence  imless  HUD 
determines  that  it  is  necessary  to  do  so 
to  avoid  undue  hardship  to  the 
mortgagor,  or  unless  the  mortgage  is  a 
type  exempt  from  the  investor 
prohibitions  set  forth  in  section  203  of 
the  National  Housing  Act.  In  no  event 
may  HUD  insure  a  vacation  house,  as 
that  term  is  defined  by  the  Secretary. 

The  proposed  rule  would  permit  a 
mortgagor  to  obtain  a  mortgage  for  a 
secondary  residence  only  if  affordable 
housing  which  meets  the  needs  of  the 
mortgagor  is  not  available  for  lease  in 
the  area  or  within  reasonable 
commuting  distance  frnm  the 
mortgagor*s  place  of  employment.  For 
example,  if  the  mortgagor  has  a  large 
family  and  must  obtain  a  secondary 
residence  because  of  seasonal 
employment  or  employment  relocation, 
and  no  rental  housing  is  available  to 
accommodate  the  family,  the  mortgagor 
may  submit  a  request  to  HUD  for  an 
‘*undue  hardship**  exception.  (It  would 
not  be  HUD*s  policy  to  grant  exceptions 
to  the  restriction  on  secondary 
residences  when  affordable  rental 
housing  is  available.) 

Where  the  purchase  of  a  secondary 
home  is  involved,  the  Department  will 
require  that  the  direct  endorsement 
lender  obtain  a  certification  from  the 
real  estate  agent  that  rental  housing, 
affordable  to  the  purchaser,  is  not 
available  within  a  50  mile  radius  of  the 
purchaser*s  place  of  employment.  For 
purposes  of  this  certification,  housing 
having  a  rent  at  or  below  30  percent  of 
area  median  income  will  be  considered 
rental  housing  affordable  to  the 
purchaser. 

Under  the  proposed  rule,  a  written 
request  for  a  hardship  exception  was  to 
be  submitted  by  the  lender  to  the  local 
HUD  office.  The  request  would  state  the 
basis  for  the  exception  and  would 
include  a  written  explanation  from  the 
applicant  stating  that  rental  housing  that 
meets  the  needs  of  the  mortgagor  is  not 
available.  Documentation  from  local  real 
estate  professionals  supporting  the 
unavailability  of  rental  housing  must 
also  be  submitted  with  the  appiicant*s 
request. 

Further,  under  the  proposed  rule,  a 
secondary  residence  was  to  be 
consider^  a  vacation  home  if  the 
dwelling  were  used  primarily  for 
recreational  purposes.  (The  need  for  a 
secondary  residence  must  be  related  to 
the  need  for  seasonal  employment, 
relocation  for  employment  reasons,  or 
other  circumstances  not  related  to 
recreational  uses  of  the  property.) 

Finally,  under  the  proposed  rule,  a 
section  in  the  current  regulations.  24 
CFR  203.43b,  relating  to  eligibility  of 


mortgages  covering  housing  intended 
for  seasonal  occupancy,  was  proposed 
to  be  removed.  The  statutory  basis  for 
this  regulation,  section  203(m)  of  the 
National  Housing  Act,  was  repealed  at 
section  406(c)  of  the  Housing  and 
Community  Development  Act  of  1987 
(Pub.  L.  100-242  approved  Feb.  5, 

1988). 

One  public  comment  was  received 
concerning  the  above-described 
proposed  rule.  The  National  Association 
of  Realtors  in  its  written  conunents 
expressed  the  following  concerns: 

1.  *  *  *  the  proposed  rule  will  weaken  or 
eliminate  affordable  housing  opportunities 
for  low-  and  moderate-income  renters 
because  it  unfairly  compels  prospective 
creditworthy  mortgagors  seeking  single 
family  housing  opportunities  to  lease  rental 
housing.  We  believe  the  requirement  will 
create  competition  for  moderately  priced 
rental  units  and  encourage  landlords  to 
escalate  rents  that  will  hasten  the  decline  of 
low-cost  apartments  to  the  detriment  of  low- 
and  moderate-income  families  who  have  no 
other  housing  options.  The  Association 
anticipates  the  upgrade  of  lower  cost 
apartment  units  and  condominium 
conversions  to  meet  these  higher  income 
renters  which  will  exacerbate  the  dwindling 
supply  of  low-cost  housing  for  low-  aitd 
moderate-income  families. 

HUD  Response:  The  Department 
believes  that  the  above-quoted  argument 
overstates  the  effect  this  rule  will  have 
in  the  marketplace.  Historically,  HUD 
has  insured  very  few  second  homes,  and 
second  homes  represent  only  a  small 
fraction  of  HUD*s  single  family 
insurance  business.  Additionally,  as  the 
National  Association  of  Realtors  spells 
out  later  in  its  comments,  the  prime 
purchasers  of  second  homes  will  be 
individuals  reaching  their  peak  earning 
years  with  substantial  income  to  spend. 
This  client  group  does  not  include  the 
low-  and  moderate-income  individuals  i 
that  HUD  is  mandated  to  serve.  These  i 
purchasers  have  the  capacity  to  obtain  ; 
financing  by  means  other  than  HUD  { 
mortgage  insurance,  and  may  be  i 

expected  to  be  purchasing  second 
homes  as  a  convenience — not  as  a 
necessity. 

2.  The  National  Association  or  Realtors  is 
concerned  with  the  provision  requiring 
documentation  from  local  real  estate 
professionals  whose  experience  and  expertise 
involves  single  family  residential  sales  and 
not  rental  properties  and  their  market 
conditions.  Additionally,  the  proposed  rule's 
statement  concerning  documentation  is 
vague;  it  does  not  specify  what 
documentation  is  needed.  HUD  should  be 
specific  about  what  documentation  will  be 
required  and  whether  penalties  will  be 
imposed  because  of  inaccurate  information. 

HUD  Response:  It  is  HUD's  option 
that  real  estate  professionals  are  aware 
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of  rental  market  conditions  because  of 
their  impact  on  the  demand  for 
homeownership.  Information  regarding 
market  conditions  could  come  horn 
local  newspapers,  the  local  Chamber  of 
Commerce,  various  econometric  studios, 
and  horn  other  entities  that  collect, 
analyze,  and  disseminate  information 
on  local  real  estate  markets.  As  to 
inaccurate  information.  HUD  would 
only  pursue  sanctions  against 
individuals  who  provided  information 
knowing  it  to  be  false. 

3.  The  National  Association  of  Realtors  is 
concerned  with  the  process  involved  in 
obtaining  a  hardship  exception  for  mortgage 
insurance  on  secondary  residences.  The 
Association  anticipates  lengthy  delays  in  the 
application  process  because  of  the 
information  collection  requirements 
necessary  to  obtain  a  hardship  exception.  We 
believe  worthy  buyers’  interested  in 
purchasing  a  second  home  will  be  greatly 
discouraged,  exacerbating  their  hardship 
circumstances. 

HUD  Response.  The  Department 
believes  the  process  for  obtaining  a 
hardship  exception  will  not  add 
appreciably  to  the  processing  time  for 
loan  approval. 

The  Realtors  conclude  their 
comments  with  a  general  statement 
strongly  opposing  the  existing  statutory 
restriction  on  secondary  homes  and 
expressing  their  intention  to  seek  a 
change  in  the  existing  law. 

Accordingly,  in  this  final  rule,  the 
Department  is  adopting  as  final  the 
provisions  contained  in  the  October  30, 

1991  proposed  rule.  Revisions  to 
appropriate  sections  in  24  CFR  parts 
203,  220,  221  and  234  are  republished 
as  a  part  of  this  rule. 

Fifteen  year  MIP — Interim  Rule.  On 
October  14. 1992  the  Department 
published  an  interim  rule  (57  FR  46980) 
providing  for  a  reduced  premium 
structure  for  15-year  FHA  mortgages 
that  are  liabilities  of  the  Mutual 
Mortgage  Insurance  Fund.  The  purpose 
of  the  rule  was  to  provide  for  a  more 
equitable  premium  structure  for  these 
lower  risk  mortgages.  The  Department 
received  two  written  comments  from  the 
public  on  this  rule.  Both  were  limited  to 
expressing  support  for  the  rule.  This 
rule  adopts  as  final  the  October  14, 1992 
interim  rule.  Appropriate  sections  of  24 
CFR  parts  203  and  204  are  republished 
as  a  part  of  this  rule.  In  conjunction 
with  promulgation  of  the  October  14, 

1992  interim  rule,  the  Department 
issued  Mortgagee  Letter  92-43.  The 
premium  levels  announced  in  that 
Mortgagee  letter  remain  in  effect. 

Minimum  Mortgagor  Equity — Interim 
Rule.  Section  2101  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990 
amended  section  203(b)(2)  of  the  NHA 


to  prohibit  FHA-insured  single  family 
mortgages  fi'om  involving  a  principal 
obligation  (including  such  initial  service 
charges,  appraisal,  inspection,  and  other 
fees  as  the  Secretary  shall  approve)  that 
exceeds  98.75%  of  the  appraised  value 
of  the  property  (97.75%  where  the 
appraised  value  exceeds  $50,000),  plus 
the  amount  of  the  mortgage  insurance 
premium  paid  at  the  time  of  insurance. 
The  section  defines  “appraised  value” 
as  the  amount  set  forth  in  the  written 
statement  required  under  section  226  of 
the  National  Housing  Act.  or  a  similar 
amount  determined  by  HUD,  if  section 
226  does  not  apply.  (Section  226 
requires  the  seller  of  a  single  family 
home  approved  for  mortgage  insurance 
to  deliver  to  the  buyer,  prior  to  sale,  a 
written  statement  setting  forth  the  FHA 
ippraised  value  of  the  property.  A 
statement  of  FHA  replacement  cost  may 
be  substituted  where  applicable.)  The 
amount  does  not  include  any  closing 
costs.  This  rule  revises  24  CFR  203.18 
and  234.27  to  reflect  this  new 
retirement. 

The  effect  of  section  2101  is  to 
establish  a  maximum  loan-to-value  ratio 
that  is  generally  applicable  to  FHA 
single  family  housing.  The  maximum 
98.75  percent  (and  97.75  percent)  loan- 
to-value  ratio  must  be  applied  to 
mortgages  insured  under  the  following 
sections  of  the  National  Housing  Act: 
203(b)  (Basic  Program),  203(i)  (Outlying 
Areas),  203(n)  ((Operative  Units),  222 
(Service  members),  223(e) 
(Miscellaneous  Housing  Insurance), 
234(c)  (Condominiums).  238(c)  (Military 
Impact  Areas),  240  (Fee  Simple 
Purchase),  244  (Coinsurance),  245 
(GPM/GI^),  251  (Adjustable  Rate)  and 
809  (Armed  Services  Housing — Civilian 
Employees).  This  rule  revises  24  CFR 
203.18  and  234.27  to  reflect  this  new 
loan  to  value  requirement.  There  are, 
however,  additional  specific  maximum 
loan-to-value  ratios  in  the  law  which 
also  must  be  met.  These  old  loan-to- 
value  ratios  are  set  forth  in  24  CFR 
203.18  and  234.27. 

Interim  Rule 

On  May  30, 1991,  the  Department 
published  an  interim  rule  implementing 
section  2101  at  56  FR  24628.  The  rule 
became  effective  on  July  1, 1991.  In  the 
rule,  the  Department  announced  that  it 
was  ending  its  practice  of  permitting 
mortgagees  to  include  100%  of 
allowable  closing  costs  as  part  of 
appraised  value,  when  applying  the  old 
loan-to-value  ratios  that  would  continue 
to  apply  in  addition  to  the  new 
requirements  in  section  2101.  The 
interim  rule  permitted  HUD  to  adjust 
the  percentage  of  closing  costs  to  be 
financed  as  HUD  gained  further 


experience  regarding  the  overall  effect 
of  the  statutory  reforms.  Until  HUD  has 
such  experience,  the  preamble  stated, 
HUD  would  apply  a  maximum  of  57% 
for  closing  costs  includable  in  appraised 
value  for  the  old  loan-to-value 
calculation  set  forth  at  24  CFR  203.18(a) 
through  (f)  and  at  234.27(a)  through  (d). 
(With  respect  to  the  overall  loan  to 
value  ratio  set  forth  in  Section  2101,  0% 
would  be  included  for  calculations  to  be 
carried  out  imder  the  rule.) 

Public  Comments  on  Interim  Rule 

A  total  of  481  public  comments  were 
received  in  connection  with  the  interim 
rule.  Almost  all  of  the  comments  (474) 
voiced  strong  opposition  to  the  basic 
legislation.  Letters  were  addressed  to 
members  of  Congress,  with  copies  to 
HUD,  as  well  as  to  the  Department 
directly. 

In  addition  to  these  letters  directed  at 
the  basic  legislation,  the  Department 
also  received  seven  letters  fiom  State  or 
national  trade  associations,  one  from  a 
mortgage  company  and  one  fi'om  an 
individual  which  addressed  issues 
raised  by  provisions  in  the  interim  rule. 
The  overriding  question  raised  in  these 
comments  was  the  desirability  of  HUD 
administratively  limiting  the  financing 
of  closing  costs. 

57  Percent  limitation  on  financing 
closing  costs.  Five  State  or  national 
organizations  commented  on  the  57 
percent  limitation.  One.  Mortgage 
Insurance  Company  of  America,  favored 
the  limitation.  The  other  four — Mortgage 
Bankers  Association  of  America, 
National  Council  of  State  Housing 
Agencies.  National  Association  of 
Realtors  and  California  Association  of 
Realtors,  strongly  opposed  the 
limitation,  as  did  the  single  individual 
correspondent.  IDetailed  and 
comprehensive  arguments  were  raised 
against  the  57  percent  limitation. 

These  arguments  also  were  addressed 
to  the  Congress,  which  subsequently 
included  a  provision  in  the  Department 
of  Veterans  Affairs,  Housing  and  Urban 
Development  and  Independent  Agencies 
Appropriation  Act  for  FY  1993  (Pub.  L. 
102-389,  approved  October  6, 1992) 
which  provides  that  the  Secretary  may 
not  (by  regulation  or  otherwise)  limit 
the  percentage  or  amount  of  any 
approved  charges  and  fees  that  may  be 
included  in  the  principal  obligation  of 
a  mortgage. 

In  light  of  this  Congressional 
mandate,  the  Department  does  not  find 
it  necessary  either  to  set  forth  the 
various  arguments  raised  against  its  57 
percent  limitation,  or  HUD’s  responses 
to  them.  In  compliance  with  the 
mandate,  the  interim  rule  is  being 
revised  in  this  final  rule  to  allow 
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borrowers  to  include  up  to  100  percent 
of  their  reasonable  and  customary 
closing  costs  in  the  specific  loan  to 
vedue  calculations  used  to  determine  the 
maximum  mortgage  amount.  (It  should 
be  noted  however,  that  HUD  still  retains 
authority  to  approve  the  acceptability  of 
any  charge,  including  appraisal, 
inspection,  and  other  fees.) 

Before  publishing  this  final  rule,  the 
Department  issued  administrative 
instructions — Mortgagee  Letter  92-39, 
issued  October  16, 1992  recognizing  the 
legislative  repeal  of  the  57  percent 
limitation  and  authorizing  txxrowers,  as 
of  that  date,  to  include  up  to  100 
percent  of  reasonable  and  customary 
closing  costs  in  the  calculation  used  to 
determine  the  maximum  mortgage 
amount. 

Under  both  Mortgagee  Letter  92-39 
and  this  final  rule,  to  calculate  the 
maximum  mortgage  amount,  add  100 
percent  of  borrower-paid  closing  costs 
to  the  lesser  of  the  s^es  price  or 
appraised  value,  then  multiply  the 
result  by  the  appropriate  loan-to-value 
ratio.  The  closing  cost  total  to  be  added 
will  be  the  amount  remaining  of  total 
borrower  closing  costs  after  subtracting 
any  closing  costs  paid  by  the  seller. 
Seller  concessions  remain  limited  to  six 
percent  of  the  contract  sales  price  (as 
described  in  HUD  Handbook  4155.1 
Rev-4),  and  seller-paid  prepaid  items, 
personal  property  items,  etc.,  result  in 
dollar-for-dollar  reductions  to  the  sales 
price.  Note  that  the  97.75  percent  (or 
98.75  percent  if  $50,000  or  less)  Umits 
set  for^  in  this  final  rule  and  applied 
to  the  appraised  value,  excluding 
closing  costs,  remain  in  effect  and  may 
further  limit  the  maximum  mortgage 
amount.  The  mortgage  credit  analysis 
worksheet  (HUD-92900WS)  has  faimn 
revised  to  reflect  these  changes. 

Illustrative  examples  of  how 
maximum  mortgage  amounts  should  be 
calculated  can  ^  found  in  Mortgagee 
Letter  92-39,  October  16, 1992.  The 
method  of  calculation  set  out  in  the 
Mortgagee  Letter  will  continue  in  effect 
under  this  final  rule. 

In  addition  to  written  comments 
relating  to  the  57  percent  limitation,  one 
National  association  also  objected 
strongly  to  HUD’s  continued  policy  of 
deducting  any  seller-paid  contributions 
to  closing  costs,  stating: 

Supplementary  information  provided  with 
the  rule  makes  it  clear  that  HUD  will 
continue  its  policy  of  deducting  any  seller- 
paid  contributions  to  closing  costs  from  the 
lesser  of  sales  price  or  appraised  value  when 
computing  the  mortgage  amount  based  on  the 
97/95  percent  rule.  We  strongly  object  to  the 
continuation  of  this  policy  and  urge  HUD  to 
exanaine  an  alternative. 


The  concerns  we  have  about  this  policy 
can  be  summarized  as  follows: 

(a)  In  states  with  high  closing  coets,  the 
statutory  Loan-to-Value  limit,  when 
combined  with  the  57%  limitation  on  closing 
costs,  requires  FHA  borrowers  to  come  up 
with  significantly  more  cash  than  was 
discussed  during  the  debate  cm  how  to 
improve  the  financial  viability  of  FHA’s 
Mutual  Mortgage  Insurance  Fund:  and 

(b)  Trying  to  help  a  borrower  meet  this 
significantly  higher  cash  requirement  by 
paying  all  or  part  of  a  buyer’s  closing  costs 
is  effectively  precluded  if  the  sales  price  is 
reduced  by  an  amount  equal  to  the  seller 
contribution  to  closing  costs  when 
determining  the  maximum  mortgage  amount 

NAHB  believes  that  HUD  should  alter  its 
policy  and  permit  some  portion  of  a  buyer’s 
closing  costs  to  be  paid  by  a  seller  without 
a  consequent  deduction  when  applying  the 
97/95%  rule. 

HUD  Eesponse:  The  removal  of  the 
57%  limit  on  financed  closing  costs, 
and  the  Department’s  practice  of 
allowing  only  buyer-paid  closing  costs 
to  be  financed  in  the  mortgage,  should 
alleviate  the  concerns  expressed  by  the 
NAHB.  HUD  expects  to  make  no  further 
changes  in  its  policies  concerning  the 
seller  payment  of  buyer  closing  costs, 
and  the  six  percent  limit  on  sales 
concessions  will  remain  in  effect  to 
prevent  sellers  from  inflating  the  sales 
prices  of  properties  in  order  to  offer 
concessions  to  homebuyers. 

Technical  Provisions  in  Interim  Rule 

There  are  a  number  of  cross- 
references,  either  to  or  within  the  new 
§  203.18(g)  set  forth  in  the  rule,  which 
operate  either  to  apply  or  not  to  apply 
the  new  mortgagor  equity  requirements 
to  various  mortgage  insurance  programs. 
In  order  to  include  National  Housing 
Act  programs  under  section  203(n) 
(insurance  of  units  in  cooperatives), 
section  222  (serviceperson’s  mortgage 
insurance),  section  240  (loans  for  fee 
title  purchase),  and  section  809  (armed 
services  housing-civilian  employees), 
amendments  are  made  in  24  CFR  parts 
203,  222,  240  and  226,  cross-referencing 
the  new  §  203.18(g).  Within  §  203.18(g) 
itself,  reference  is  made  to  §§  203.18(e) 
(disaster  housing)  and  to  203.50(f) 
(rehabilitation  loans),  expressly  to 
exclude  those  programs  from  coverage. 

In  addition,  the  rule  corrects  some 
existing  errors  in  certain  sections 
relating  to  calculation  of  maximum 
mortgage  amounts. 

Under  crirrent  regulations  in  §§  204.1 
(coinsurance)  and  203.45(g)  (graduated 
payment  mortgages),  §  203.18(f)  is 
excluded  from  incorporation  by 
reference.  This  made  sense  when  the 
subject  matter  in  §  203.18(f)  related  to 
seasonal  homes.  The  old  seasonal  home 
language  was  removed  in  1988, 
however,  and  new  language  on 


definitions  was  substituted.  The  new 
definition  language  should  apply  to 
coinsurance  and  GPM’s.  'Therefore, 

§§  204.1  and  203.45(g)  have  been 
revised  to  incorporate  §  203.18(f)  by 

m  f AFOT1  r'o 

Finally,  §§  203.15  and  234.14 
(certification  of  appraisal  amoimt)  are 
revised  to  extend  their  coverage  by 
removing  references  to  1-  and  2-family 
dwellings.  The  effect  of  this  revision  is 
to  apply  the  requirement  that  a 
certification  of  FHA  appraisal  amount 
be  delivered  to  the  purchaser  before  the 
sale  in  connection  with  all  FHA  single 
family  properties — 3-  and  4-  as  well  as 
1-  and  2-famiIy.  The  expansion  makes 
the  coverage  of  §  203.15  consistent  with 
the  coverage  of  the  new  mortgagor 
minimum  equity  requirement 
established  by  this  rule. 

Technical  Provisions  in  This  Final  Role 

Finally,  this  final  rule  contains 
several  strictly  technical  amendments 
designed  to  (1)  update  certain 
provisions  relating  to  fair  housing  and 
equal  opportunity  to  reflect  current 
statutes  and  Executive  Orders  and  (2) 
correct  an  omission  in  the  listing  of 
acceptable  closing  costs  for 
condominiums  in  §  234.48(a). 

Section  200.300  is  revised  to  add,  to 
the  list  of  authorities  under  which 
HUD’s  nondiscrimination  and  fair 
housing  regulations  are  issued,  section 
504  of  &e  Rehabilitation  Act  of  1973, 
the  Age  Discrimination  Act  of  1975, 
section  3  of  the  Housing  and  Urban 
Development  Act  of  1968,  and 
Executive  Order  11246. 

Section  200.300  is  revised  to  add.  to 
the  definition  of  a  “discriminatory 
practice’’,  discrimination  because  of  sex. 
handicap  or  familial  status. 

Section  200.415  is  revised  to  add  the 
requirement  that  applicants  for  HUD 
assistance  must  agree  not  to 
discriminate  based  upon  handicap  or 
age. 

Section  234.48(a)  is  revised  to 
conform  that  section  to  §  203.27  and 
make  clear  that,  for  condominium-unit 
mortgages,  the  mortgagee  may  collect 
prepaid  intere^  at  closing  to  cover  the 
period  until  amortizaticm  of  the  loan 
begins.  (Although  this  charge  has  been 
allowed  by  HUD,  the  charge  has  not 
been  mentioned  specifically  in  this 
section  on  allowable  fees  and  charges.) 

Procedural  Matters 

This  rule  does  not  constitute  a  “major 
rule”  as  that  term  is  defined  in  section 
1(d)  of  the  Executive  Order  12291  on 
Federal  Regulations  issued  by  the 
President  on  February  17, 1981.  An 
analysis  of  the  rule  indicates  that  it 
would  not,  as  defined  in  that  order, 
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have  an  annual  effect  on  the  economy 
of  $100  million  or  more. 

In  accordance  with  5  U.S.C.  605(b) 

(the  Regulatory  Flexibility  Act),  the 
imdersigned  hereby  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule 
implements  specific  congressional 
mandates  revising  various  aspects  of 
FHA  single  family  mortgage  insurance 
programs.  The  enacts  of  the  rule  are  the 
result  of  legislation,  and  to  the  extent 
there  may  be  an  impact  on  small 
entities,  &e  Department  heis  no 
authority  to  alter  that  impact. 

This  rule  was  listed  in  sequence 
number  1453  under  Office  of  Housing  in 
the  Department’s  Semiannual  Agenda  of 
Regulations  published  on  April  26, 1993 
(58  FR  24382, 24411)  pursuant  to 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 

Executive  Order  12612,  Federalism 


nature,  or  because  they  carry  out  direct 
and  imambiguous  statutory  directions. 
The  Department  believes  it  is  in  the 
public  interest  to  implement  these 
changes  in  this  final  rule. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  14.117, 
14.112, 14.121, 14.122, 14.132,  and 
14.133. 

List  of  Subjects 
24  CFR  Part  200 

Administrative  practice  and 
procedure.  Claims,  Equal  employment 
opportunity.  Fair  housing,  Housing 
standards.  Incorporation  by  reference, 
Lead  poisoning.  Loan  proems — 
housing  and  community  development, 
Minimum  property  standards.  Mortgage 
instirance.  Organization  and  functions 
(Government  agencies).  Penalties, 
Reporting  and  recordkeeping 
requirements,  Social  security. 
Unemployment  compensation.  Wages. 

24  CFR  Part  201 

Health  facilities.  Historic 
preservation.  Home  improvement,  Loan 
programs — ^housing  and  commimity 
development.  Manufactured  homes. 
Mortgage  insurance.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  203 

Hawaiian  Natives,  Home 
improvement.  Indians — lands.  Loan 
programs — housing  and  commimity 
development.  Mortgage  insurance. 
Reporting  and  recordkeeping 
requirements.  Solar  energy. 

24  CFR  Part  204 
Mortgage  insurance. 

24  CFR  Part  220 

Home  improvement,  Loan  programs — 
housing  and  community  development. 
Mortgage  insurance.  Reporting  and 
recordkeeping  requirements.  Urban 
renewal. 

24  CFR  Part  221 

Low  and  moderate  income  housing. 
Mortgage  insurance.  Reporting  and 
recoi^eeping  requirements. 

24  CFR  Part  222 

Condominiums,  Military  personnel. 
Mortgage  insurance. 

24  CFR  Part  226 

Government  employees.  Mortgage 
insurance. 

24  CFR  Part  234 

Condominiums,  Mortgage  insurance. 
Reporting  and  recordkeeping 
requirements. 


24  CFR  Part  240 
Mortgage  insurance. 

Accordingly,  24  CFR  parts  200,  201, 
203,  204,  220,  221,  222, 226, 234  and 
240  are  amended  to  read  as  follows; 

PART  200— INTRODUCTION 

1.  The  authority  citation  for  24  CFR 
part  200  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1701-1715Z-18: 12 
U.S.C  3535(d):  42  U.S.C.  3543;  42  U.S.C. 

3544;  12  U.S.C.  17018  and  12  U.S.C  1715z- 

11. 

Section  200.300  is  revised  to  read  as 
follows: 

§200.300  Nondiscrimination  and  fair 
housing  poiicy. 

The  regulations  in  this  subpart  are 
prescribed  pursuant  to  the  provisions  of 
Title  VI  of  the  Civil  Rights  Act  of  1964 
(42  U.S.C.  2000d)  and  the  implementing 
regulations  at  24  CFR  part  1;  the  Fair 
Housing  Act  (42  U.S.C.  3609-3619)  and 
the  implementing  regulations  at  24  CFR 
parts  100, 109  and  110;  section  504  of 
the  Rehabilitation  Act  of  1973  (29  U.S.C. 
794)  and  the  implementing  regulations 
at  24  CFR  part  8;  the  Age  Discrimination 
Act  of  1975  (42  U.S.C  6101-6107)  and 
the  implementing  regulations  at  24  CFR 
part  146;  section  3  of  the  Housing  and 
Urban  Development  Act  of  1968  (12 
U.S.C  1701u)  and  the  implementing 
regulations  at  24  CFR  part  135; 

Executive  Order  11246  (as  amended) 
and  the  implementing  regulations  at  41 
CFR  chapter  60;  the  regulations 
implementing  Executive  Order  11063 
(Equal  Opportunity  in  Housing)  at  24 
CFR  part  107;  and  the  afiirmative  fair 
housing  marketing  requirements  in  24 
CFR  part  200,  subpart  M  and  part  108. 

3.  The  introductory  paragraph  of 

§  200.310  is  revised  to  read  as  follows; 

§  200.31 0  Definition  of  “discriminatory 
practice". 

As  used  in  this  subpart,  the  term 
discriminatory  practice  shall  mean  any 
discrimination  because  of  race,  color, 
religion,  sex,  handicap,  familial  status, 
or  national  origin  in  lending  practices  or 
in  the  sale,  rental,  or  other  disposition 
of  residential  property  or  related 
facilities  and  group  practice  facilities,  or 
in  the  use  or  occupancy  thereof,  if: 
***** 

4.  Section  200.415  is  revised  to  read 
*  as  follows: 

S  200.41 5  Agreement  of  applicant 
An  applicant,  prior  to  the 
Commissioner’s  issuance  of  any 
commitment  or  other  loan  approval, 
shall  agree  (in  a  form  prescrilMd  by  the 
Commissioner)  that  there  shall  be  no 
discrimination  against  anyone  who  is 


The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  states  or  their  political 
subdivisions,  or  the  relationship 
between  the  federal  government  and  the 
states,  or  on  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government.  As  a  result,  the 
rule  is  not  subject  to  review  under  the 
order.  The  rule  is  limited  to  revising 
certain  specific  program  requirements  in 
connection  with  FHA  mortgage 
insmance.  The  revisions  are  mandated 
by  statute  and  do  not  alter  the 
established  roles  of  HUD,  the  states  and 
local  governments. 

Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  significant  impact  on  family 
formation,  maintenance,  and  general 
well-being,  and.  thus,  is  not  subject  to 
review  under  the  order.  The  rule  makes 
specific  revisions,  mandated  by  the 
Congress,  in  FHA  mortgage  insiirance 
programs.  The  rule  reflects  efforts  by  the 
Congress  and  the  Department  to  ensure 
the  financial  soundness  of  the  Mutual 
Mortgage  Insurance  Fund  while,  to  the 
maximum  extent  feasible,  continuing 
FHA  program  affordability  for  first-time 
homebuyers. 

Portions  of  this  final  rule  are  being 
promulgated  without  prior  public 
comment  Public  comment  has  been 
determined,  in  these  instances,  to  be 
unnecessary  because  the  changes  are 
solely  conforming  or  technical  in 
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employed  in  carrying  out  work 
receiving  assistance  pursuant  to  this 
chapter,  or  against  an  applicant  for  such 
employment,  because  of  race,  color, 
religion,  sex.  handicap,  age.  or  national 
origin. 

5.  Section  200.507  is  revised  to  read 
as  follows: 

§200.507  Eligibility  requirements. 

To  be  eligible  for  consideration  by  the 
Commissioner  for  receiving  assistance 
in  the  correction  of  structural  defects, 
the  mortgagor  must  establish  that: 

(a)  The  property  is  (1)  a  1-  to  4-family 
dwelling;  or  (2)  a  condominium  unit 
(including  common  areas)  covered  by  an 
individual  mortgage. 

(b)  The  dwelling  was  approved  for 
mortgage  insurance,  or  for  guaranty, 
insurance  or  a  direct  loan  under  chapter 
37  of  title  38  U.S.C.  (38  U.S.C.  1801- 
1827)  by  the  Secretary  of  Veterans 
AHairs  before  the  beginning  of 
construction,  or  was  less  than  a  year  old 
at  the  time  of  insurance  of  the  mortgage 
and  was  covered  by  a  consumer 
protection  or  warranty  plan  meeting  the 
requirement  of  §§  203.200-203.209  of 
this  chapter. 

(c)  The  mortgagor  has  made 
reasonable  efforts  to  obtain  a  correction 
of  a  structural  defect  in  his  or  her 
property  by  the  builder,  seller,  or  other 
persons,  and  that  defect  has  not  been 
corrected. 

PART  201— TITLE  I  PROPERTY 
IMPROVEMENT  AND  MANUFACTURED 
HOME  LOANS 

6.  The  authority  citation  for  24  CFR 
p6ul  201  is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1703;  42  U.S.C. 
3535(d). 

7.  In  §  201.10.  para^aph  (b)(1)  is 
amended  by  substituting  $48,600  for 
$40,500;  paragraph  (b)(2)  is  amended  by 
substituting  $48,600  for  $40,500; 
paragraph  (c)  is  amended  by 
substituting  $16,200  for  $13,500; 
paragraph  (d)(1)  is  amended  by 
substituting  $64,800  for  $54,000; 
paragraph  (d)(2)  is  amended  by 
substituting  $64,800  for  $54,000;  and 
paragraph  (e)  is  revised  to  read  as 
follows: 

§201.10  Loan  amounts. 
***** 

(e)  Manufactured  home  loan  limits  in 
high-cost  areas.  (1)  The  maximum  loan 
amounts  otherwise  applicable  under 
paragraphs  (b).  (c)  and  (d)  of  this  section 
may  be  increased  by  an  amount  not  to 
exceed  40  percent  where  the 
manufactured  home  and/or  lot  is 
purchased  and  located  in  Alaska.  Guam 
or  Hawaii. 


(2)  The  maximum  loan  amounts 
otherwise  applicable  under  paragraphs 
(c)  and  (d)  of  this  section  may  be 
increased  for  any  geographical  area 
except  Alaska.  Guam  or  Hawaii  to  the 
extent  deemed  necessary  by  the 
Secretary;  however,  any  increased  loan 
eunount  may  not  exceed  the  lesser  of  (i) 
185  percent  of  the  dollar  amounts 
specified  in  paragraphs  (c)  and  (d)  of 
this  section;  or  (ii)  the  dollar  amounts 
specified  in  paragraphs  (c)  and  (d)  of 
this  section,  as  increased  by  the  same 
percentage  by  which  95  percent  of  the 
median  1 -family  house  price  in  the  area 
(as  determined  by  the  Secreteury  for 
purposes  of  §  203.18)  exceeds  $67,500. 
***** 

PART  203— SINGLE  FAMILY 
MORTGAGE  INSURANCE 

8.  The  authority  citation  for  24  CFR 
part  203  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1709. 1710. 1715b;  42 
U.S.C  3535(d).  In  addition.  Subpart  C  is  also 
issued  under  sec.  230.  National  Housing  Act 
(12  U.S.C.  1715u)). 

9.  Section  203.15  is  revised  to  read  as 
follows: 

§ 203.1 5  Certification  of  appraisal  amount 

An  application  with  respect  to 
insurance  of  mortgages  must  be 
accompanied  by  an  agreement 
satisfactory  to  the  Commissioner, 
executed  by  the  seller,  builder  or  such 
other  person  as  may  be  required  by  the 
Commissioner,  whereby  the  person 
agrees  that  before  any  sale  of  the 
dwelling,  the  person  will  deliver  to  the 
purchaser  of  the  property  a  written 
statement,  in  a  form  satisfactory  to  the 
Commissioner,  setting  forth  the  amoimt 
of  the  appraised  value  of  the  property  as 
determined  by  the  Commissioner. 

10.  In  §  203.18.  paragraphs  (a),  (e). 
(f)(2).  (f)(4)  and  (g)  are  revised,  and  new 
paragraphs  (f)(5),  (f)(6),  and  (h)  are 
added,  to  read  as  follows: 

§  203.1 8  Maximum  mortgage  amounts. 

(a)  Mortgagors  of  principal  or 
secondary  residences.  A  mortgage 
executed  by  a  mortgagor  who  is  to 
occupy  the  property  as  a  principal 
residence  or  as  a  secondary  residence 
(as  these  terms  are  defined  in  paragraph 
(f)  of  this  section)  may  not  exceed  the 
lesser  of  the  amounts  specified  in 
paragraphs  (a)(1)  and  (2),  (a)(1)  and  (3), 
or  (a)(1)  and  (4)  of  this  section 
(whichever  applies),  as  follows: 

(l)(i)  In  the  case  of  a  1-family 
residence,  95  percent  of  the  median  1- 
family  house  price  in  the  area,  as 
determined  by  the  Secretary;  in  the  case 
of  a  2-family  residence.  107  percent  of 
the  median  price;  in  the  case  of  a  3- 


family  residence.  130  percent  of  the 
median  price,  or  in  the  case  of  a  4- 
family  residence,  150  percent  of  the 
median  price;  or 

(ii)  75  percent  of  the  dollar  amount 
limitation  determined  under  section 
305(a)(2)  of  the  Federal  Home  Loan 
Mortgage  Corporation  Act  (as  in  effect 
on  September  30, 1992)  for  a  residence 
of  the  applicable  size;  except  that  the 
applicable  dollar  amount  limitation  in 
effect  for  any  area  under  this  paragraph 
(a)(1)  may  not  be  less  than  the  dollar 
amovmt  limitation  in  efiect  imder 
paragraph  (a)  of  this  section  for  the  area 
on  May  12, 1992. 

(2)  Loan-to-value  limitation — 
principal  residence — no  approval  before 
construction.  If  the  mortgage  covers  a 
dwelling  that  is  to  be  occupied  as  a 
principal  residence  (as  defined  in 
paragraph  (f)(1)  of  this  section)  and  the 
dwelling  was  not  approved  for  mortgage 
insurance  before  the  beginning  of 
construction,  the  loan-to-value  ratio 
may  not  exceed  90  percent  of  the 
appraised  value  of  ^e  property  as  of  the 
date  the  mortgage  is  accepted  for 
insurance,  unless  the  dwelling: 

(i)  Was  completed  more  than  one  year 
before  the  date  of  the  mortgage 
insurance  application;  or 

(ii)  Was  approved  for  guaranty, 
insurance,  or  a  direct  loan  by  the 
Secretary  of  Veterans  Afiairs  before  the 
beginning  of  construction:  or 

(iii)  Is  covered  by  a  consumer 
protection  or  warranty  plan  acceptable 
to  the  Secretary  that  meets  the 
requirements  of  §§  203.200 — 203.209. 

(3)  Loan-to-value  limitation — 
principal  residences — approval  before 
construction.  If  the  mortgage  covers  a 
dwelling  that  is  to  be  occupied  as  a 
principal  residence  (as  defined  in 
paragraph  (f)(1)  of  this  section)  and  the 
dwelling  is  approved  for  mortgage 
insurance  before  the  beginning  of 
construction,  or  the  dwelling  meets  one 
of  the  alternative  conditions  listed  in 
paragraph  (a)(2)  of  this  section,  the 
following  loan-to-value  ratios  apply: 

(i)  If  the  appraised  value  of  the 
property  does  not  exceed  $50,000,  the 
loan-to-value  limitation  is  97  percent  of 
the  appraised  value  of  the  property  as  of 
the  date  the  mortgage  is  accepted  for 
insurance. 

(ii)  If  the  appraised  value  of  the 
property  excels  $50,000.  the  loan-to- 
value  limitation  is  97  percent  of  the  first 
$25,000  of  the  apprais^  value  of  the 
property  as  of  the  date  the  mortgage  is 
accepted  for  insurance,  and  95  percent 
of  the  appraised  value  in  excess  of 
$25,000,  but  not  in  excess  of  $125,000, 
and  90  percent  of  the  value  in  excess  of 
$125,000. 
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(iii)  If  dm  mortgagor  quatifies  as  a 
veteran  (ssa  pongn^  of  this 
sectionj.  the  kmn-tD-valus  limitation  is 
the  lesser  of  (A)  100  percsat  of  die  first 
$25,000  of  the  appraised  vahie  of  the 
property  as  of  the  date  the  mortgage  is 
accepted  for  msinanoe;  plus  9S  percent 
of  tlm  ^ipramed  vuhae  in  excess  of 
$25,000,  but  not  in  excess  of  $125,000, 
and  90%  of  the  value  in  excess  of 
$125,000;  or  (B|  tim  smn  of  the 
appraised  va^  not  in  exoess  of  $25,000 
and  the  items  of  pre-paid  e^qiense 
approved  by  the  Conimissioner,  minus 
$200.  plus  95  percent  the  appraised 

value  in  excess  of  $25,000,  but  not  in 
excess  of  $125,000.  and  90%  of  the 
value  in  excess  of  $125,000. 

(4)  Loan-to-valae  Umitution — 
secondary  residencBS.  If  the  mortgage 
covers  a  dwellii^  that  is  to  be  occupied 
as  a  secondary  residence  fas  defined  in 
paragraph  (f)(23  of  this  section),  the 
loan-to-value  ratio  may  not  exceed  85 
percent  of  the  appraised  value  of  the 
property  as  of  tte  date  the  mortgage  is 
acc^ed  for  insurance. 

•  *  •  *  4» 

(e)  Disasta-  victims.  A  mortgage 
covering  a  single  family  dwelling,  in  an 
amount  not  in  excess  of  the  maximum 
dollar  limitation  specified  in  paragraph 
(a)(1)  of  this  section  (unless  a  fairer 
maximum  mortgage  amount  is 
authcrized  undOT§  203.29),  and  not  in 
excess  of  the  less  of  100  percmit  of  the 
appraised  value  of  the  property  or  the 
cost  of  aoquisitioa  as  date  the 

mortgage  is  accepted  fiv  insurMce,  shall 
be  elig^e  for  insurmce  if: 

(1)  The  mortgage  is  executed  by  a 
mortgagoor  who  is  to  occupy  the 
dwelling  as  a  principal  residence  (as 
dehned  in  paragraph  ff)(l)  of  this 
section); 

(2)  The  mortgagor  establishes  th^  the 
heme  whkh  he  or  she  previously 
occupied  as  owner  or  tenant  was 
destroyed  or  damaged  to  such  an  extent 
that  reconstruction  or  replacement  is 
required  as  a  resuit  of  a  Hood,  fire, 
hurricane,  eaitoqaaiLe,  strain,  riot  or 
civil  disorder  or  other  catastrophe 
which  the  Presidort  has  determined  to 
be  a  maior  disaster;  and 

(3)  The  application  for  insurance  is 
filed  within  one  year  from  the  date  of 
such  presidential  determination,  or 
within  such  additional  period  time  as 
the  period  of  federal  assistance  with 
respect  to  sndi  disaster  may  be 
extended. 

(0*  •  • 

(2)  .Secondary  residence  means  a 
dwelling;  (i)  Where  the  mortgagor 
maintains  or  will  naainttam  a  part-time 
placo  of  abode  and  typically  spends  (or 
will  spend)  less  than  a  majority  of  the 


calendar  year,  fit)  whkh  is  not  a 
vacation  home;  and  fiti)  whidh  file 
Commissioner  has  determined  to  be 
eligible  for  insurance  In  rader  to  avoid 
undue  barddiip  to  the  mortgagor.  A 
person  may  have  only  one  secondary 
residence  at  a  time. 

*  •  *  *  * 

(4)  Appraised  vahie  means  the  sum  of: 

(i)  The  lesser  erf  sales  price  (with  any 
adjustments  required  by  the  Secretary) 
or  the  amount  set  fbrth  in  the  written 
statement  required  under  §203.15;  and 

(ii)  Borrower-paid  closing  costs 
allowed  under  §203.27(a)(l)-f3).  except 
that  neither  sales  price  nor  closing  costs 
shall  apply  for  purposes  of  paragraph  (g) 
of  this  section. 

(5)  Undue  hardship  means  that 
affordable  housing  which  meets  the 
needs  of  the  mortgagor  is  not  available 
for  lease,  or  within  rea.<XHiable 
commuting  distance  horn  the 
mortgagor’s  home  to  his  or  her  work 
place. 

(6)  Vacatha  home  memisa  dwelling 
that  is  used  primarily  for  recreatioDal 
purposes  and  enjoyment,  and  th^  is  not 
a  primary  or  secondary  residence. 

(g)  Maximum  principal  obligation. 
Except  for  mortgages  meeting  the 
requirements  of  §  203.18(bl,  §  203.1S(e) 
or  §  203.5tHf).  and  notwithstanduig  any 
other  provision  of  this  section,  a 
mortgage  may  not  involve  a  principal 
obligatioB  in  excess  of  98.75  praceat  of 
the  appraised  value  of  the  {u-oparty 
(97.75  percent,  in  the  case  of  a  mortgage 
with  an  appraised  value  in  excess  of 
$50,000),  ^  us  the  amount  of  the 
mortgage  insurance  premium  paid  at  the 
time  the  morigage  is  insured. 

(hj  Announceraenf  of  maximum 
mortgage  amounts.  The  Secretary  will 
announce  maximum  mortgage  amounts 
ba.sed  cm  paragraph  {aMl)  ci  this  section. 
From  tin>e  to  time,  the  Secretly  will 
update  the  maximum  mortgage  amounts 
for  all  areas  by  publishiog  a  notice  in 
the  Federal  Register.  Before  publication 
in  the  Federal  Keister,  the  Secretary 
may  make  updated  mortgage  amounts 
effective  in  one  or  more  «eas  by 
providing  notice  to  affected  mortgagees 
by  means  of  a  mortgagee  letter  or  other 
administrative  issuance. 

11-  Paragraphs  (a)  and  (b)  of  §  203,18b 
are  revised  to  read  as  follows; 

§  203.1tt>  increasad  mortgage  amount 

(a)  If  any  party  believes  that  a 
mortgage  limrt  established  by  the 
Secretary  under  §  203.18(a)(1)  does  not 
accurately  reflect  the  median  house 
prices  in  an  area,  the  party  may  submit 
documentation  in  support  of  an 
alternative  mortgage  limit.  For  purposes 
of  this  section,  an  area  (1)  must  be  at 


least  the  size  of  a  county,  wbather  or  not 
the  area  is  located  wifiiin  a  metropolhan 
statistical  area,  as  established  by  the 
Office  of  Management  and  Bud^;  and 
(2)  may  be  an  area  for  which  the 
mortgage  limits  established  under 
§  203.18{bKl)  apply* 

(b)(1)  The  documentation  referred  to 
in  paragraph  (a)  of  this  sac;tion  consist 
of  sufficient  housing  sales  price  data  for 
the  entire  geographic  area  for  which  the 
reejuest  is  ma^  to  justify  an  alternative 
mortgage  limit.  The  documentation 
should  include  a  listing  of  actual  sales 
prices  in  the  area  for  ail  or  nearly  all 
new  and  existing  1-famlly  homes  and 
condominiums,  over  a  period  of  time 
varies  with  sales  volume,  as  follows; 

(1)  For  500  or  more  sales  per  month, 
a  one-month  reporting  period; 

(ii)  For  250  through  499  sales  per 
month,  a  two-month  reporting  period. 

(iii)  For  less  than  250  sales  per  month, 
a  three-month  reporting  period. 

The  listing  should  contain  a  brief 
address  for  each  property,  its  county 
location,  its  sale  price,  the  month  and 
year  (rf  its  sale,  and  whether  it  is  new 
or  existing,  in  areas  where  the  ratio  of 
existing  sales  to  new  sales  is  three-to- 
one  or  greater,  an  increase  in  the 
mortgage  limit  may  be  based  on  95 
percent  of  file  average  of  the  new  and 
the  existing  median  sales  prices.  In 
these  areas,  the  documentation  referred 
to  in  this  paragraph  may  also  include 
separate  median  sales  prices  for  b(rfh  the 
new  and  existing  homes. 

(2)  Requests  for  an  increased  mortgage 
limit  based  upon  documentation  of 
median  house  prices  for  the  area  should 
be  sent  to  the  appropriate  HUD  fidd 
office.  The  field  office  will  forward  the 
request  and  supporting  material,  with 
the  field  office’s  recommendation,  to  the 
Commissioner  for  determination. 
***** 

12.  Paragraphs  (a)  and  (g)  of  §  203.43c 
are  revised  to  read  as  follows: 

§  203.43c  EligJbiHty  of  mortgage* 
involving  a  dwelling  unit  in  a  cooperadv* 
housing  development 

***** 

(a)  The  provisions  of  §§  203.16a, 
203.17,  203.18,  203,18a,  203.23,  203.24, 
203.26,  203.37,  203.38,  203.43h, 

203.43i,  203.43),  203.44,  203.49,  and 
203.50  of  this  part  do  not  apply  to 
mortgages  insured  under  section  203(n) 
of  the  National  Housipg  Act. 
***** 

(g)  'The  mortgage  ^all  not  exceed  the 
balance  remaining  after  subtracting, 
fi-om  the  amount  determined  under 
§§  203.18(a).  203.18(g)  and  203.18a  of 
this  part,  an  amoimt  equal  to  the  portion 
of  the  unpaid  balance  of  the  blanket 
mortgage  covering  the  cooperative 
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development  which  is  attributable  to  the 
dwelling  unit  the  mortgagor  is  entitled 
to  occupy  as  of  the  date  the  mortgage  is 
accepted  for  insurance. 

***** 

13.  Paragraph  (g)  of  §  203.44  is  revised 
to  read  as  follows: 

§  203.44  Eligibility  of  op«n*«nd  advances. 
***** 

(g)  The  amount  of  any  such  advance 
(computed  in  even  dollar  amounts), 
when  added  to  the  unpaid  balance  of 
the  original  principal  obligation  of  the 
mortgage,  shall  not  exceed  the  original 
principal  obligation  of  the  mortgage: 
Provided,  That  if  the  mortgagor  certifies 
that  the  proceeds  of  the  open-end 
advance  will  be  used  to  finance  the 
construction  of  an  additional  room  or 
rooms  or  other  additional  enclosed 
space  as  a  part  of  the  dwelling,  the 
aggregate  amount  of  the  impaid  balemce 
of  the  original  principal  obligation,  plus 
the  amount  of  the  open-end  advance, 
may  exceed  the  amount  of  the  original 
principal  obligation  of  the  mortgage,  but 
in  no  event  shall  such  aggregate  amount 
exceed  the  maximum  amount 
prescribed  by  the  limitations  of 
§  203.18,  203.18a,  or  §  203.43. 
***** 

14.  Paragraph  (c)  of  §  203.45  is  revised 
to  read  as  follows: 

§  203.45  Eligibility  of  graduated  payment 
mortgagee. 

***** 

(c)  The  mortgage  amount  shall  not 
exceed  the  lesser  of: 

(1)  The  limits  prescribed  by  §§  203.18, 
203.18a,  and  203.29;  or, 

(2)  An  amoimt  which,  when  added  to 
all  accrued  mortgage  interest  which  will 
be  unpaid  under  a  financing  plan 
approved  by  the  Secretary,  shall  not 
exceed  97  percent  of  the  appraised 
value  of  the  property  covered  by  the 
mortgage  as  of  the  date  the  mortgage  is 
accepted  for  insmrance.  However,  if  the 
mortgagor  is  a  veteran,  the  mortgage 
amount,  when  added  to  all  accrued 
mortgage  interest  which  will  be  unpaid 
imder  a  financing  plan  approved  by  the 
Secretary,  shall  not  exceed  the 
applicable  limits  prescribed  for  veterans 
in  §  203.18(a]. 

***** 

j 

15.  Paragraph  (e)  of  §  203.47  is  revised 
\  to  read  as  follows: 

§  203.47  Eligibility  of  growing  equity 
mortgages. 

***** 

I  (e)  The  mortgage  amount  shall  not 

exceed  the  limits  prescribed  by  §  203.18, 
203.18a,  or  203.29. 


16.  Paragraph  (f)(1)  of  §  203.50  is 
revised  to  read  as  follows: 

f  203.50  Eligibility  of  rehabilitation  loans. 
***** 

(f)*  •  • 

(l)(i)  The  limits  prescribed  in 
§§  203.18(a)  (1)  and  (3)  (in  the  case  of  a 
dwelling  to  be  occupi^  as  a  principal 
residence,  as  defined  in  §  203.18(f)(1)); 
(ii)  the  limits  prescribed  in  §§  203.18(a) 
(1)  and  (4)  (in  the  case  of  a  dwelling  to 
be  occupied  as  a  secondary  residence,  as 
defined  in  §  203.18(f)(2));  (iii)  85  percent 
of  the  limits  prescribed  in  §  203.18(c),  or 
such  higher  limit,  not  to  exceed  the 
limits  set  forth  in  §§  203.18(a)  (1)  and 
(3),  as  the  Secretary  may  prescribe  (in 
the  case  of  an  eligible  (a)(1)  non¬ 
occupant  mortgagor  as  defined  in 
§  203.18(f)(3));  ((y)  the  limits  prescribed 
in  §  203.18a,  based  upon  the  sum  of  the 
estimated  cost  of  rehabilitation  and  the 
Commissioner’s  estimate  of  the  value  of 
the  property  before  rehabilitation;  or 
***** 

17.  In  §  203.259a,  paragraphs  (b)  and 
(c)  are  revised  to  read  as  follows: 

§  203.259a  Scope. 
***** 

(b)  Except  as  provided  in  §  203.284(h) 
or  §  203.285(d),  the  Commissioner  shall 
charge  an  up-^nt  MIP  pursuant  to 

§  203.284  for  mortgages  executed  on  or 
after  July  1, 1991  that  are  obligations  of 
the  Mutual  Mortgage  Insurance  Fund. 

(c)  The  periodic  MIP  provision  of 
§§  203.260  through  203.268  shall  not 
apply  to  mortgages  referred  to  in 
paragraph  (a)  of  this  section,  nor  shall 
they  apply  to  mortgages  to  which  the 
provision  of  §  203.284  or  §  203.285 
apply. 

18.  The  first  sentence  in  paragraph  (c) 
of  §  203.270  is  revised  to  read  as 
follows: 

§  203.270  Open-end  insurance  charges. 
***** 

(c)  Payment  of  charge  for  mortgages 
with  one-time  or  up-front  MIP.  In  the 
case  of  a  mortgage  with  a  one-time  or 
up-front  MIP  pursuant  to  §  203.280, 

§  203.284,  or  §  203.285  of  this  part,  the 
insurance  charge  shall  be  in  an  amount 
equal  to  percent  per  annum  of  the 
outstanding  principal  obligation  of  the 
open-end  advance.*  *  * 
***** 

19.  In  §  203.284,  an  introductory 
paragraph  is  added  and  paragraphs  (a) 
and  (b)  are  revised  to  read  as  follows: 

§  203.284  Calculation  of  up-front  MIP  after 
July  1, 1991. 

Except  for  insured  mortgages  with  a 
term  of  15  or  fewer  years  executed  on 
or  after  December  26, 1992,  (see 


§  203.285  of  this  part),  up-firont  and 
annual  MIP  will  be  calculated  in 
accordance  with  this  section. 

(a)  Permanent  provisions.  Any 
mortgage  executed  on  or  after  October  1, 
1994  that  is  an  obligation  of  the  Mutual 
Mortgage  Insurance  Fund  shall  be 
subject  to  the  following  ret^uirements: 

(1)  Up-Front.  The  Commissioner  shall 
establish  and  collect  a  single  premium 
payment  in  an  amount  not  exceeding 
2.25  percent  of  the  amoimt  of  the 
original  insured  principal  obligation  of 
the  mortgage.  Upon  payment  in  full  of 
the  principal  obligation  of  a  mortgage 
before  its  maturity  date,  or  upon 
termination  of  insurance  by  voluntary 
agreement,  the  Commissioner  shall 
refund  all  the  unearned  premium 
charges,  as  determined  by  the 
Commissioner,  paid  on  the  mortgage 
under  this  paragraph  (a)(1). 

(2)  Annual.  In  aadition  to  the 
premium  under  paragraph  (a)(1)  of  this 
section,  the  Commissioner  shall 
establish  and  collect  annual  premium 
payments  in  an  amount  not  exceeding 
.50  percent  of  the  remaining  insured 
principal  balance  (excluding  the  portion 
of  the  remaining  balance  attributable  to 
the  premium  collected  imder  paragraph 
(a)(1)  of  this  section)  for  the  following 
periods: 

(i)  For  any  mortgage  involving  an 
original  principal  obligation  (excluding 
any  premium  collected  under  paragraph 
(a)(1)  of  this  section)  that  is  less  than  90 
percent  of  the  appraised  value  of  the 
property  (as  of  ^e  date  of  the  mortgage 
is  accept^  for  insurance),  for  the  first 
11  ^ears  of  the  mortgage  term. 

(li)  For  any  mortgage  involving  an 
original  principal  obligation  (exduding 
any  premium  collected  under  paragraph 
(a)(1)  of  this  section)  that  is  greater  than 
or  equal  to  90  percent  of  the  appraised 
value  of  the  property  (as  of  the  date  the 
mortgage  is  accepted  for  insurance),  for 
the  lesser  of  the  mortgage  term  or  the 
first  30  years  of  the  mortgage  term; 
except  that,  for  any  mortgage  involving 
an  original  principal  obligation 
(excluding  any  premium  collected 
under  paragraph  (a)(1)  of  this  section) 
that  is  greater  than  95  percent  of  the 
appraised  value,  the  annual  premium 
collected  during  the  period  determined 
under  this  clause  shall  be  in  an  amount 
not  exceeding  0.55  percent  of  the 
remaining  insured  principal  balance 
(excluding  the  portion  of  the  remaining 
balance  attributable  to  the  premium 
collected  imder  paragraph  (a)(1)  of  this 
section). 

(b)  Transition  provisions.  Mortgage 
insurance  premiums  on  mortgages 
executed  during  fiscal  years  1991 
through  1994  that  are  obligations  of  the 
Mutual  Mortgage  Insurance  Fund  shall 
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be  subject  to  tbe  foikming 
requiremeats: 

(1)  1991  aad  1992,  For  mortgages 
executed  during  fiscal  yaars  1991  and 
1992,  fast  after  July  1, 1991.  the 
Commiaaiooar  ah«^  ertaiMi  A  md 
collect  tfaa  ioilowiiig  pwauums; 

(1)  Up-FiomH.  A  sia^  premium 
payment  m  or  amornit  ecpmi  to  3.90 
percent  of  the  asnount  of  the  oiigmal 
insured  prmdpal  obliga^on  of  ^ 
mortgage. 

(ii)  Anowof.  in  addition  to  the 
premivim  under  paragraph  (bKlXO  of 
this  section,  annual  pramium  pa3rments 
in  an  amount  aqua!  to  0.50  percent  of 
the  remahung  insured  principal  balance 
(excluding  lira  portion  of  the  Temahiing 
balance  attributaUa  to  die  premium 
collected  under  pan^praph  ^)(lKi)  of 
this  sectkml  for  any  nxortge^e  involving 
an  original  prindpri  obfigation 
(excluding  any  pramium  collected 
under  paragraph  thKlKO  of  this  section] 
that  is: 

(A]  Less  than  90  percent  of  the 
appraised  value  of  the  property  (as  of 
the  date  the  mor^gr^  is  accepted  for 
insurance],  for  Ihe  first  five  years  of  the 
mortgage  term: 

(Bj  Greater  than  or  equal  to  90  percent 
of  such  value,  but  equal  to  or  less  than 
95  percent  afsuchvjdue.iQr  the  first 
eight  yean  of  Qie  martgage  term;  and 

(Q  Greater  than  15  percent  of  such 
value,  for  the  first  10  yaars  of  the 
mortgage  term. 

(2)  1993 oad  1994,  For  mortg^es 
executed  duiiag  fiscal  yevrs  1993  aad 
1994,  the  Commissionar  shall  est^lish 
and  collect  ths  iieUoaiBg  {Heuiuiras: 

(i]  Up-Fiont  A  tiingle  premium 
payment  in  an  anuamt  not  exceeding 
3.00  peisoant  of  the  amount  of  the 
original  insured  principal  oU^atioo  of 
themoi^^a. 

(ii)  Annual.  In  addition  to  ^ 

premium  under  peregraph  M(2)(i]  of 
this  section,  eanual  pnemium  payments 
in  an  BmoiuitooteiGoeadiiigO.50 
percent  of  winninhig  insuied 

principal  halanoe  lejscluding  ^a  portian 
of  the  reBMinii^  haknoa  attribu^de  to 
the  pramaam  coUnctad  under  paragraph 
(b)(2Ki)  of  this  sectionl  iar  any  mortgage 
involving  an  oiigiaal  prracipal 
obligatioB  (eKcludhtgany  pramium 
collected  under  perayaph  |b)(2Ki]  of 
this  sectionl  that  is: 

(A)  Less  than  90  percent  of  the 
appraised  value  of  tka  property  ies  of 
the  date  the  mortgage  is  ecoepted  tor 
insurance),  for  the  first  seven  years  of 
the  mortage  teinr 

(B)  Greater  than  v  egnel  io  90  percent 
of  such  value,  hut  oqaal  to  or  leas  than 
95  peroentofsucdxsMdne,  tor  thn  first  12 
years  of  the  Banrigiigi  tenu;  and 


(C)  Greeter  thm  95  pement  of  eodi 
value,  for  the  leaser  Of  file  mortage  teem 
or  the  first  30  years  of  the  mortgage 
term. 

20.  A  new  §  203.285  is  added,  to  read 
as  follows: 

§  203.28S  Fiteen  year  auMlgagaa: 
CalouteHon  of  np4ront  and  arainai  IMP  on 
or  aflarOacaiiibnr2fi,  1992. 

(a)  Up  Fromt.  Aay  mortgage  tor  a  tern 
of  IS  or  Sewer  yaars  eiBBGUted  OB  or  after 
December  26, 1992 that  tsn  obiigatioB 
of  the  Mutual  Mortgage  Insurance  Fmod 
shall  be  subject  to  a  singla  uptooHt 
premium  payment,  estebtishadand 
collected  by  the  Gomraisskmer  ia  an 
amount  not  exceeding  2X1  peroent  of  the 
amoimt  of  the  original  insured  principal 
obligation  of  the  mortgage,  l^on 
termination  of  inaaiaBce iiy  voluntary 
a^ueorant,  or  upon  payment  in  fiiQ  rtf 
the  prindp^  obti^tfos  of  <thB  mortgage 
beioie  the  maturity  date,  tfaa 
Commissionsr  shali  rafimd  an  of  the 
imeamed  premium  charges  paid  on  the 
mortgage  pursuant  to  this  pm^apfa  (a). 

(b)  Annual,  la  nddation  to  the 
premium  under  paragraph  (a)  of  this 
section,  the  Commissioner  ^mll 
establish  and  collect  annual  premium 
payments  in  aiiroimts  net  eacaeding  the 
foUowing  percentages  of  the  awRahung 
insured  principal  balance  ^excluding  ^ 
poiticn  the  reraainti^  balanoe 
attr^mtaltfe  tn  the  pramiiMB  collected 
under  par^ra^  to)  ^t^MCtaon]  tor 
the  following  periods: 

(1)  For  any  mortgage  iavolvkig  m 
original  prandpai  efa^attoa  lexdudmg 
any  premium  cofieoted  under  paragraph 
(a)  of^ssecttonl  teat  is  leas  than  90 
percent  of  the  appraatsad  value  of  fiw 
property  (as  of  the  date  the  mortgage  is 
acc^>ted  tor  insurance),  ao  amn^ 
premium  will  be  chaiged. 

(2)  For  any  mortgage  involving  an 
original  principal  obligation  (excludiqg 
any  praraium  Elected  imder  paragraph 
(a)  of  this  section)  that  is  greater  than  or 
equal  to  90  peroent  rtf  sudh  value,  but 
less  thmi  or  equal  to  9S  pescaUt  of  such 
value,  an  annual  pramiuni  act 
exceeding  .25  percent  teaU  he  oolleCted 
for  the  first  four  years  of  the  nrortgage 
term. 

(3)  For  any  mortage  iavofadng  an 
origiaal  piincapal  ofbligatiun  toiodudhig 
any  premium  colleded  under  paragraph 
(a)  of  this  section)  that  is  greater  than  95 
percent  of  such  value,  an  anxiud 
premiiun  not  exceeding  ..2S  percent 
shall  he  cidlacted  far  the  first  eight  yeeis 
of  the  mortgage  term. 

(c)  Appb'aKBility  {^certsm  provrstons. 
The  provisions  of  §§  203.261, 203.206. 
203267, 2(0268. 2032BO  md  203.282 
are  applicable  to  mortgt^esvdbjectto 
premiums  under  teis  secHen.  liw 


provisians  of  peragraphs  (d),  (e),  and  (g) 
of  §  203.284  also  shall  be  eppHc^le  to 
mortgages  subject  to  premiums  under 
this  section. 

(d)  Exception  for  streamline 
refiaaace.  Ihis  section  shall  not  apply 
to  any  mortgage  insured  pursoairt  to 
§  203.43(c)  if  tee  mortgage  to  be 
refinanced  was  executed  before  July  1, 
1991  and  the  new  mortgage  is  executed 
on  or  after  December  26, 1992. 

PART  204— COINSURANCE 

21.  The  authority  citation  for  24  CFR 
part  204  continues  to  read  as  follows: 

Authority:  12  U.&C  1715z-&.  171S(bl:  42 
U.S.C  3S3S(d). 

22.  Section  204.1  is  revised  to  read  as 
follows: 

i204.1  Croea  lutetunra. 

All  of  the  provirions  of  sbbport  A. 
part  203  of  tiys  chapter  ccmcefrung 
eligibility  requiramenls  of  mortgages 
under  secrion  203(b]  of  tee  Natkmal 
Housing  Act  apply  to  mortge^es 
coveting  1>  to  44iimily  dwellings  to  be 
insured  under  section  203(b]  pursuanit 
to  the  coinsurance  euteority  ^  section 
244  of  the  National  Houring  Act  except 
the  following  provisions; 

Sac 

203.18(c),  (d),  and  (e)  Maximum  mortgage 
amounts. 

203.43  Eligibility  of  misceIlaneou»-t]^ 
mortgages. 

203.43a  Etigibilily  of  mortgages  coveiiag 
housing  in  certain  neighborhoods. 
203.43b  Eligibility  of  mortgages  covering 
housing  intended  tor  seasonal 
occupancy. 

203.43h  Eli^bility  of  mortgages  on  IncBaa 
land  iasutad  pursuant  to  aectioB  248  of 
the  National  Housing  Act 
203.43i  Eligibility  of  mortgages  on 

Hawaiian  haim  lands  muirad  pursuant 
to  section  247  of  the  National  Housing 
Act. 

203.43]  Eligibiiity  of  mortgages  on  Allegany 
Kaservation  of  Seneca  f^tion -of  Indians. 

203.44  Ehgibility  of  c^mn-end  advances. 
203.50  fihgibiiity  of Triudnlitaltian  loans. 

23.  Section  204.260  is  revised  to  read 
as  follows: 

§204.260  liortBngn teeunmea pfawuuwa 
for  cointured  mortgages. 

The  provisions  of  §§  203.260  throu|^ 
203.266,  or  the  {Hovisions  of  §203.284 
or  §  203.285  (as  appropriad^ 
concerning  mortgage  insurance 
premiums  wtte  respect  to  mortgages 
insured  under  section  203(b)  of  tee 
National  Housing  Act  apply  to 
mortgages  coverii^  tme-  to  four-family 
dwellings  to  be  insured  under  this  part. 

24.  Section  204.276  is  revised  to  read 
as  follows: 
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§204.27e  Up-front  premium*. 

The  full  amount  of  all  up-fircnt 
premiums  collected  pursuant  to  the 
provisirms  of  §§  203.284  and  203.285  on 
mortgages  insured  under  this  part  shall 
be  cr^ited  to  the  Mutual  Mortgage 
Insurance  Fund.  No  ptortion  of  the 
amount  shall  be  credited  to  the  Annual 
Coinsurance  Reserve  established  by 
§  204.270. 

PART  220— MORTGAGE  INSURANCE 
AND  INSURED  IMPROVEMENT  LOANS 
FOR  URBAN  RENEWAL  AND 
CONCENTRATED  DEVELOPMENT 
AREAS 

25.  The  authority  citation  for  part  220 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1713. 1715b,  1715k; 
12  U.S.C  3535(d). 

26.  Section  220.30  is  amended  by 
revising  paragraph  (d)(2),  adding  and 
reserving  paragraph  (d)(4),  and  ^ding 
paragraphs  (d)(5)  and  (d)(6),  to  read  as 
follows; 

§220.30  Maximum  mortgag*  amount — 
loan  to  value  limitation. 

***** 

(d)  Definitions.  As  used  in  this 
section: 

***** 

(2)  Secondary  residence  means  a 
dwelling:  (i)  Where  the  mortgagor 
maintains  or  will  maintain  a  part-time 
place  of  abode  and  typically  spends  (or 
will  spend)  less  than  a  majority  of  the 
calendar  year;  (ii)  which  is  not  a 
vacation  home;  and  (iii)  which  the 
Lkimmissioner  has  determined  to  be 
eligible  for  insurance  in  order  to  avoid 
undue  hardship  to  the  mortgagor.  A 
person  may  have  only  one  secondary 
residence  at  a  time. 
***** 


reserving  paragraph  (c)(4),  and  adding 
paragraphs  (c)(5)  and  (c)(6),  to  read  as 
follows; 

§221 J20  Maximum  mortgag*  amount — 
loan  to  valu*  limitation. 

(c)  Definitions.  As  used  in  this 
section: 

***** 

(2)  Secondary  residence  means  a 
dwelling:  (i)  Where  the  mortgagor 
maintains  or  will  maintain  a  part-time 
place  of  abode  and  typically  spends  (or 
will  spend)  less  than  a  majority  of  the 
calendar  year;  (ii)  which  is  not  a 
vacation  home;  and  (iii)  which  the 
Ck)mmis5ioner  has  determined  to  be 
eligible  for  insurance  in  order  to  avoid 
undue  hardship  to  the  mortgagor.  A 
person  may  have  only  one  secondary 
residence  at  a  time. 
***** 

(4)  [Reserved] 

(5)  Undue  hardship  means  that 
affordable  housing  which  meets  the 
needs  of  the  mortgagor  is  not  available 
for  lease,  or  within  reasonable 
commuting  distance  from  place  of 
residence  to  place  of  employment. 

(6)  Vacation  home  means  a  dwelling 
that  is  used  primarily  for  recreational 
purposes  and  enjoyment,  and  that  is  not 
a  primary  or  secondary  residence. 

PART  222— SERVICEPERSON’S 
MORTGAGE  INSURANCE 

29.  The  authority  citation  for  24  CFR 
part  222  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1715b,  12  U.S.C. 
1715m,  and  42  U.S.C  3535(d). 

30.  Section  222.3  is  revised  to  read  as 
follows: 

§  222.3  Maximum  mortgage  amounts — 
dollar  limitation. 

The  mortgage  shall  involve  a 
principal  obligation  not  in  excess  of  the 
dollar  limitation  for  a  1-family 
residence  set  forth  in  §  203.18(a)(1)  of 
this  chapter,  or  for  a  l-family  unit  in  a 
condominium  project  set  forth  in 
§  23427  of  this  chapter,  except  that  a 
mortgage  meeting  the  requirements  of 
§§  203.18(d).  221.10  or  §  221.11  of  this 
chapter  shall  not  exceed  the  dollar 
limitation  provided  in  the  applicable 
section. 

31.  Section  222.4  is  amended  by 
revising  a  new  paragraph  (c)  to  read  as 
follows: 

§  222.4  Maximum  mortgage  amount;  ratio 
of  loan-to-valu*  limitation. 

***** 

(c)  Notwithstanding  any  other 
provision  of  this  section,  a  mortgage 
may  not  involve  a  principal  obligation 
in  excess  of  98.75  percent  of  the 


appraised  value  of  the  property  (97.75 
percent,  in  the  case  of  a  mortgage  with 
an  appraised  value  in  excess  of 
$50,000),  plus  the  amount  of  the 
mortgage  insurance  premium  paid  at  the 
time  the  mortgage  is  insured. 

PART  226— ARMED  SERVICES 
HOUSING-CIVlUAN  EMPLOYEES 
[SEC.  809] 

32.  The  authority  citation  fur  24  CFR 
part  226  continues  to  read  as  follows: 

Authority:  12  U.S.C  1748(b),  1748(f). 

33.  Section  226.4  is  revised  to  read  as 
follows; 

§  226.4  Maximum  mortgage  amount — 
dollar  limitation. 

The  mortgage  shall  involve  a 
principal  obligation  not  in  excess  of  the 
dollar  limitation  set  forth  in 
§  203.18(a)(1)  of  this  chaptw. 

34.  Section  226.5  is  amended  by 
revising  a  new  paragraph  (c)  to  read  as 
follows: 

§  226.5  Maximum  mortgage  amount;  loan- 
to-valu*  limitation. 

***** 

(c)  Notwithstanding  any  other 
provision  of  this  section,  a  mortgage 
may  not  involve  a  principal  obligation 
in  excess  of  98.75  percent  of  the 
appraised  value  of  the  property  (97.75 
percent,  in  the  case  of  a  mortgage  with 
an  appraised  value  in  excess  of 
$50,000),  plus  the  amount  of  the 
mortgage  insurance  premium  paid  at  the 
time  the  mortgage  is  insured. 

PART  234— CONDOMINIUM 
OWNERSHIP  MORTGAGE  INSURANCE 

35.  The  authority  citation  for  part  234 
continues  to  read  as  follows: 

Authority:  12  U.S.C  1715b.  1715y:  42 
U.S.C.  3535(d). 

36.  Section  234.14  is  revi.sed  to  read 
as  follows; 

§  234.14  Certification  of  appraisal  amount 

An  application  with  respect  to 
insurance  of  mortgages  must  be 
accompanied  by  an  agreement 
satisfactory  to  the  C^ommissioner, 
executed  by  the  seller,  builder  or  such 
other  person  as  may  be  required  by  the 
Commissioner,  in  which  the  person 
executing  the  agreement  declares  that 
before  any  sale  of  the  dwelling,  he  or 
she  will  deliver  to  the  purchaser  of  the 
property  a  written  statement,  in  a  form 
satisfactory  to  the  Commissioner,  setting 
forth  the  amount  of  the  appraised  value 
of  the  property  as  determined  by  the 
Commissioner. 

37.  Section  234.27  is  revised  to  read 
as  follows: 


(4)  [Reserved] 

(5)  Undue  hardship  means  that 
affordable  housing  which  meets  the 
needs  of  the  mortgagor  is  not  available 
for  lease,  or  within  reasonable 
commuting  distance  from  place  of 
residence  to  place  of  employment. 

(6)  Vacation  home  means  a  dwelling 
that  is  used  primarily  for  recreational 
purposes  and  enjoyment,  and  that  is  not 
a  primary  or  secondary  residence. 
***** 

PART  221— LOW  COST  AND 
MODERATE  INCOME  MORTGAGE 
INSURANCE 

27.  The  authority  citation  for  part  221 
continues  to  read  as  follows; 

Authority:  12  U.S.C  t715b,  17151;  sec. 
7(d),  42  U.S.C  3535(d). 

28.  Section  221.20  is  amended  by 
revising  paragraph  (c)(2),  adding  and 
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$234.27  Maximum  mortgage  amounts. 

(a)  Mortgagors  of  principal  or 
secondary  residences.  A  mortgage 
executed  by  a  mortgagor  who  is  to 
occupy  the  property  as  a  principal 
residence  or  as  a  secondary  residence 
(as  these  terms  are  defined  in  paragraph 
(d)  of  this  section)  may  not  exceed  the 
lesser  of  the  amounts  specified  in 
paragraphs  (a)  (1)  and  (2),  (a)  (1)  and  (3), 
or  (a)  (1)  and  (4)  of  this  section 
(whichever  applies),  as  follows: 

(1) (i)  95  percent  of  the  median  1- 
family  house  price  in  the  area,  as 
determined  by  the  Secretary:  or 

(ii)  75  percent  of  the  dollar  amount 
limitation  determined  under  section 
305(a)(2)  of  the  Federal  Home  Loan 
Mortgage  Corporation  Act  (as  in  effect 
on  September  30, 1992)  for  a  1-family 
residence;  except  that  the  applicable 
dollar  amoimt  limitation  in  effect  for 
any  area  under  this  paragraph  (a)(1)  may 
not  be  less  than  the  dollar  amount 
limitation  in  efiect  under  paragraph  (a) 
of  this  section  for  the  area  on  May  12, 
1992. 

(2)  Loan-to-value  Limitation — 
principal  residences — no  approval 
before  construction.  If  the  mortgage 
covers  a  dwelling  that  is  to  be  occupied 
as  a  principal  residence  (as  defined  in 
paragraph  (d)  of  this  section),  and  the 
dwelling  was  not  approved  for  mortgage 
insurance  before  the  beginning  of 
construction,  the  loan-to-value  ratio 
may  not  exceed  90  percent  of  the 
appraised  value  of  ^e  property  as  of  the 
date  the  mortgage  is  accepted  for 
insurance,  unless  the  dwelling: 

(i)  Was  completed  more  than  one  year 
before  the  date  of  the  mortgage 
insurance  application;  or 

(ii)  Was  approved  for  guaranty, 
insurance,  or  a  direct  loan  by  the 
Secretary  of  Veterans  Affairs  before  the 
beginning  of  construction;  or 

(iii)  Is  covered  by  a  consumer 
protection  or  warranty  plan  acceptable 
to  the  Secretary  that  meets  the 
requirements  of  §§  203.200-203.209  of 
this  chapter. 

(3)  Loan-to-value  limitation — 
principal  residences — approval  before 
construction.  If  the  mortgage  covers  a 
dwelling  that  is  to  be  occupied  as  a 
principal  residence  (as  defined  in 
paragraph  (d)  of  this  section)  and  the 
dwelling  is  approved  for  mortgage 
insurance  before  the  beginning  of 
construction,  or  the  dwelling  meets  one 
of  the  alternative  conditions  listed  in 
paragraph  (a)(2)  of  this  section,  the 
following  loan-to-value  ratios  apply: 

(i)  If  the  appraised  value  of  the 
property  does  not  exceed  $50,000,  the 
loan-to-value  limitation  is  97  percent  of 
the  appraised  value  of  the  property  as  of 


the  date  the  mortgage  is  accepted  for 
insurance. 

(ii)  If  the  appraised  value  of  the 
property  exceeds  $50,000,  the  loan-to- 
value  limitation  is  97  percent  of  the  first 
$25,000  of  the  appraised  value  of  the 
property  as  of  the  date  the  mortgage  is 
accepted  for  insurance  and  95  percent  of 
the  appraised  value  in  excess  of  $25,000 
but  not  in  excess  of  $125,000,  and  90 
percent  of  such  value  in  excess  of 
$125,000. 

(iii)  If  the  mortgagor  qualifies  as  a 
veteran  (under  §  203.18(b)  of  this 
chapter),  the  loan-to-value  limitation  is 
the  lesser  of: 

(A)  100  percent  of  the  first  $25,000  of 
the  appraised  value  of  the  property  as  of 
the  date  the  mortgage  is  accepted  for 
insiuance,  plus  95  percent  of  the 
appraised  value  in  excess  of  $25,000, 
but  not  in  excess  of  $125,000;  and  90 
percent  of  the  value  in  excess  of 
$125,000;  or 

(B)  the  sum  of  the  appraised  value  not 
in  excess  of  $25,000  and  the  items  of 
pre-paid  expense  approved  by  the 
Commissioner,  minus  $200,  plus  95 
percent  of  the  appraised  value  in  excess 
of  $25,000,  but  not  in  excess  of 
$125,000;  and  90  percent  of  the  value  in 
excess  of  $125,000. 

(4)  Loan-to-value  limitation — 
secondary  residences.  If  the  mortgage 
covers  a  dwelling  that  is  to  be  occupied 
as  a  secondary  residence  (as  defined  in 
paragraph  (d)  of  this  section),  the  loan- 
to-value  ratio  may  not  exceed  85  percent 
of  the  appraised  value  of  the  property  as 
of  the  date  the  mortgage  is  accepted  for 
insurance. 

(b)  Increased  mortgage  amount.  If  any 
party  believes  that  a  mortgage  limit 
established  by  the  Secretary  under  this 
section  does  not  accurately  reflect  the 
median  house  prices  in  an  area,  the 
party  may  submit  documentation  in 
support  of  an  alternative  mortgage  limit. 
Such  documentation  shall  be  submitted 
in  accordance  with  the  provisions  of 

§  203.18b  of  this  chapter. 

(c)  Mortgagors  of  dwellings  that  are 
not  principtd  or  secondary  residences.  A 
mortgage  may  be  executed  by  an  eligible 
non-occupant  mortgagor  (as  defined  in 
paragraph  (d)  of  this  section)  for  up  to 
an  amount  authorized  for  the 
appropriate  loan  type  under  paragraph 
(a)  of  this  section,  except  where  a  lesser 
amount  is  expressly  provided  for  in  this 
part. 

(d)  Definitions.  As  used  in  this 
section: 

(1)  Principal  residence  means  the 
dwelling  where  the  mortgagor  maintains 
(or  will  maintain)  his  or  her  permanent 
place  of  abode,  and  typically  spends  (or 
will  spend)  the  majority  of  the  calendar 


year.  A  person  may  have  only  one 
principal  residence  at  a  time. 

(2)  Secondary  residence  means  a 
dwelling:  (i)  Where  the  mortgagor 
maintains  (or  will  maintain)  a  part-time 
place  of  abode,  and  typically  spends  (or 
will  spend)  less  than  a  majority  of  the 
calendar  year;  (ii)  which  is  not  a 
vacation  home;  and  (iii)  which  the 
Commissioner  has  determined  to  be 
eligible  for  insurance  in  order  to  avoid 
undue  hardship  to  the  mortgagor.  A 
person  may  have  only  one  secondary 
residence  at  any  one  time. 

(3)  Eligible  non-occupant  mortgagor 
means  a  mortgagor  (or  co-mortgagor,  as 
appropriate)  who  is  not  to  occupy  the 
dwelling  as  a  principal  residence  or  a 
secondary  residence  and  who  is — 

(i)  A  public  entity,  as  provided  in 
section  214  or  247  of  the  National 
Housing  Act;  or  any  other  State  or  local 
government  or  an  agency  thereof; 

(ii)  A  private  nonprofit  organization 
that  is  exempt  firom  taxation  under 
section  501(c)(3)  of  the  Internal  Revenue 
Code  of  1986  and  intends  to  sell  or  lease 
the  mortgaged  property  to  low-  or 
moderate-income  persons,  as 
determined  by  the  Secretary; 

(iii)  A  serviceperson  who  is  unable  to 
meet  such  requirement  because  of  his  or 
her  duty  assignment,  as  provided  in 
section  216,  or  in  subsection  (b)(4)  or  (f) 
of  section  222; 

(iv)  A  mortgagor  that,  pursuant  to 
§  234.52,  is  refinancing  an  existing 
mortgage  insiu^d  imder  the  National 
Housing  Act  for  not  more  than  the 
outstanding  balance  of  the  existing 
mortgage,  if  the  amount  of  the  monthly 
payment  due  under  the  refinancing 
mortgage  is  less  than  the  amount  due 
under  the  existing  mortgage  for  the 
month  in  which  the  refinancing 
mortgage  is  executed. 

(4)  Appraised  value  means  the  sum  of: 

(i)  The  lesser  of  sales  price  (with  any 
adjustments  required  by  the  Secretary) 
or  the  amount  set  forth  in  the  written 
statement  required  under  §  234.14;  and 

(ii)  Borrower  paid  closing  costs 
allowed  under  §  234.47(a)(l)-(2),  except 
that  neither  sales  price  nor  closing  costs 
shall  apply  for  purposes  of  paragraph  (e) 
of  this  section. 

(5)  Undue  hardship  means  that 
affordable  housing  which  meets  the 
needs  of  the  mortgagor  is  not  available 
for  lease,  or  within  reasonable 
commuting  distance  from  home  to  work 
place. 

(6)  Vacation  home  means  a  dwelling 
that  is  used  primarily  for  recreational 
purposes  and  enjoyment,  and  that  is  not 
a  primary  or  secondary  residence. 

(e)  Maximum  principal  obligation. 
Except  for  mortgages  meeting  the 
requirements  of  §  234.27(a)(3)(iii),  and 
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notwithstanding  any  other  provision  of 
this  section,  a  mortgage  may  not  involve 
a  principal  obligation  in  excess  of  98.75 
percent  of  the  appraised  value  of  the 
property  (97.75  percent,  in  the  case  of 
a  mortgage  with  an  appraised  value  in 
excess  of  $50,000),  plus  the  amount  of 
the  mortgage  insurance  premium  paid  at 
the  time  the  mortgage  is  insured. 

(f)  Announcement  of  maximum 
mortgage  amounts.  The  Secretary  will 
announce  maximum  mortgage  amounts 
based  on  paragraph  (a)  of  this  section. 
From  time  to  time,  the  Secretary  will 
update  the  maximum  mortgage  amounts 
for  all  areas  by  publishing  a  notice  in 
the  Federal  Register.  Before  publication 
in  the  Federal  Register,  the  ^cretary 
may  make  updated  mortgage  amounts 
effective  in  one  or  more  areas  by 
providing  notice  to  all  affected 
mortgagees  by  mortgagee  letter  or  other 
administrative  issuance. 

38.  Paragraph  (a)  of  §  234.48  is  revised 
to  read  as  follows: 

§  234.48  Charges,  fees  or  discounts. 

(a)  The  mortgagee  may  collect  from 
the  mortgagor  the  following  charges, 
fees  or  discounts; 


(1)  A  charge  to  compensate  the 
mortgagee  for  expenses  incurred  in 
originating  and  aosing  the  loan,  the 
charge  not  to  exceed  $20,  or  1  percent 
of  the  original  principal  amount  of  the 
mortgage,  whichever  is  the  greater; 

(2)  Reasonable  and  customary 
eunounts,  but  not  more  than  the  amoimt 
actually  paid  by  the  mortgagee,  for  any 
of  the  following  items: 

(i)  Recording  fees  and  recording  taxes 
or  other  charges  incident  to  the 
recordation: 

(ii)  Credit  report: 

(iii)  Siuvey,  if  required  by  mortgagee 
or  mortgagor: 

(iv)  Title  examination;  title  insurance, 
if  any; 

(v)  Such  other  reasonable  and 
customary  charges  as  may  be  authorized 
by  the  Commissioner.  . 

(3)  Reasonable  and  customary  charges 
in  the  nature  of  discounts. 

(4)  Interest  from  the  date  of  closing  or 
the  date  on  which  the  mortgagee 
disburses  the  mortgage  proceeds  to  the 
account  of  the  mortgagor  or  the 
mortgagor’s  creditor,  whichever  is  later, 
to  the  thinning  of  amortization. 
***** 


PART  24&-MORTGAGE  INSURANCE 
ON  LOANS  FOR  FEE  TITLE 
PURCHASE 

39.  The  authority  citation  for  24  CFR 
part  240  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1715(b),  1715  2-5; 
and  42  U.S.C  3535(d). 

40.  Paragraph  (b)  of  $  240.5  is  revised 
to  read  as  follows: 

$240.5  Maximum  loan  amounts. 
***** 

(b)  An  amount  which,  when  added  to 
any  outstanding  indebtedness  related  to 
the  property,  as  determined  by  the 
Commissioner,  creates  a  total 
outstanding  indebtedness  which  does 
not  exceed  the  limits  prescribed  in 
§  §  203.18(a)(1),  (b),  (c),  and  (g),  and 
203.18a,  of  this  chapter,  as  applicable. 
Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing-FedemI 
Housing  Commissioner. 

IFR  Doc.  93-18038  Filed  7-29-93;  8:45  ami 
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DEPAfTTMENT  OF  EDUCATION 

National  Institute  on  Disability  and 
Rehabilitation  ReMarch 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  funding 
priority  for  Fiscal  Years  1994-1995  for 
a  Rehabilitation  Engineering  Research 
Center. 

SUMMARY:  The  Secretary  proposes  a 
funding  priority  for  a  new 
Rehabilitation  Engineering  Research 
Center  (RERC)  under  the  National 
Institute  on  Disability  and 
Rehabilitation  Research  (NIDRR)  for 
fiscal  years  1994-1995.  The  Secretary 
takes  this  action  to  focus  research 
attention  on  areas  of  national  need 
consistent  with  NIDRR’s  long-range 
planning  process.  This  priority  is 
intended  to  improve  rehabilitation 
services  and  outcomes  for  individuals 
with  disabilities. 

DATES:  Comments  must  be  received  on 
or  before  August  30, 1993. 

ADDRESSES:  All  comments  concerning 
this  proposed  priority  should  be 
address^  to  David  Esquith,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Switzer  Building,  room 
3424,  Washington,  DC  20202-2601. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Esquith.  Telephone:  (202)  205- 
8801.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-5516. 

SUPPLEMENTARY  INFORMATION:  This 
notice  contains  a  proposed  priority 
under  the  RERC  program  for  research  on 
housing  and  home  automation  for 
individuals  with  disabilities. 

Authority  for  the  RERC  program  of 
NIDRR  is  contained  in  section  204(b)(3) 
of  the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  760-762).  Under 
this  program  the  Secretary  makes 
awards  to  public  and  private 
organizations,  including  institutions  of 
higher  education,  Indian  tribes,  and 
tribal  organizations,  to  conduct 
research,  demonstration,  and  training 
activities  regarding  rehabilitation 
technology  in  order  to  enhance 
opportunities  for  meeting  the  needs  of, 
and  addressing  the  barriers  confronted 
by,  individuals  with  disabilities  in  all 
aspects  of  their  lives.  RERC  must  be 
operated  by  or  in  collaboration  with  an 
institution  of  higher  education  or  a 
nonprofit  organization. 

This  proposed  priority  supports  the 
National  Education  Goals.  National 
Education  Goal  5  calls  for  all  Americans 
to  possess  the  knowledge  and  skills 
necessary  to  compete  in  a  global 


economy  and  axerdse  the  rights  and 
responsibilities  of  citizenship. 

Under  the  regulations  for  mis  program 
(see  34  CFR  351.32)  the  Secretary  may 
establish  research  priorities  by  raservii^ 
funds  to  support  particular  research 
activities. 

NIDRR  is  in  the  process  of  developing 
a  revised  long-range  plan.  The  priority 
proposed  in  this  notice  is  consistent 
with  the  long-range  planning  process. 

The  Secretary  will  announce  the  final 
priority  in  a  notice  in  the  Federal 
Register.  The  final  priority  will  be 
determined  by  responses  to  this  notice, 
available  funds,  tmd  other 
considerations  of  the  Department. 
Funding  of  a  particular  project  depends 
on  the  final  priority,  the  avail^ility  of 
funds,  and  the  quality  of  the 
applications  received.  The  publication 
of  this  proposed  priority  does  not 
preclude  the  Secretary  from  proposii^ 
additional  priorities,  nor  does  it  limit 
the  Secretary  to  funding  only  this 
priority,  subject  to  meeting  applicable 
rulemaking  requirements. 

Note:  This  notice  of  a  proposed  priority 
does  not  solicit  applications.  A  notice 
inviting  applications  under  this  competition 
will  be  published  In  the  Federal  Register 
concurrent  with  or  following  the  notice  of  a 
final  priority. 

Description  of  the  Rehabilitation 
Engineering  Research  Center  Program 

RERCs  develop  and  disseminate 
innovative  methods  of  applying 
advanced  technology,  scientific 
achievement,  and  psychological  and 
social  knowledge  to  solve  rehabilitalimi 
problems  and  remove  environmental 
barriers:  study  new  or  emerging 
technologies,  products,  or 
environments:  demonstrate  and 
disseminata  innovative  models  for  the 
delivery  of  cost-effective  rehabilit^fon 
technology  services;  and  conduct  other 
scientific  research  to  assist  in  meeting 
the  employment  and  independent  living 
needs  of  individuals  with  severe 
disabilities.  RERCs  facilitate  service 
delivery  systems  change  through  the 
development  of  consumer-responsive 
models  for  the  delivery  of  rehabilitation 
technology  services. 

The  statute  requires  that  each 
applicant  for  a  grant,  including  an 
RERC,  demonstrate  how  its  proposed 
activities  address  the  needs  of 
individuals  from  minority  back^unds 
who  have  disabilities.  NIDRR 
encourages  the  RERC  to  involve 
individuals  with  disabilities  and 
minorities  as  recipients  in  research 
training,  as  well  as  in  clinical  training. 

Each  RERC  provides  training  in  the 
applications  of  new  technology  to 
service  providers  and  to  individuals 


with  disabilities  and  their  families.  Any 
Center  funded  under  these  priorities 
must  coordinate  activities  and  share 
information  with  other  NIDRR-funded 
Centers  and  will  be  required  to  work 
closely  with  the  RERC  on  Technology 
Evaluation  and  Transfer  that  will  be 
established  by  NIDRR  in  fiscal  year  1993 
in  response  to  a  priority  announced  in 
the  F^eral  Register  on  December  4, 

1992  (57  FR  57482). 

General 

The  Secretary  proposes  that  the 
following  requirements  apply  to  the 
RERC  pursuant  to  this  absolute  priority: 

The  RERC  must  have  the  capability  to 
design,  build,  and  test  prototype  devices 
and  assist  in  the  transfer  of  successful 
solutions  to  the  marketplace.  The  RERC 
must  evaluate  the  efficacy  and  safety  of 
its  new  products,  instrumentation,  or 
assistive  devices. 

The  RERC  must  conduct  coordinated 
programs  of  research  and  development 
that  will  contribute  to  the  desired 
outcomes  specified  in  the  priority. 
Applicants  have  considerable  latitude  in 
proposing  specific  research  approaches. 
However,  the  selection  criteria  in  the 
regulations  (34  CFR  353.31)  require 
applicants  to  justify  their  choice  of 
projects  in  terms  of  relevance  to  the 
priority  and  to  the  needs  of  individuals 
with  disabilities.  The  regulations  also 
require  applicants  to  present  a  scientific 
methodology  that  includes  reasonable 
hypotheses,  methods  of  data  collection 
and  analysis,  and  a  means  to  evaluate 
the  extent  to  which  project  objectives 
have  been  achieved. 

The  RERC  must  provide  graduate- 
level  research  training  to  build  capacity 
for  engineering  research  in  the 
rehabilitation  field  and  to  provide 
training  in  the  applications  of  new 
technology  to  service  providers  and  to 
individuals  with  disabilities  and  their 
fomilies. 

The  RERC  must  develop  all  training 
materials  in  formats  that  will  be 
accessible  to  individuals  with  various 
types  of  disabilities  and  communication 
modes,  and  widely  disseminate  findings 
and  products  to  individuals  with 
disabilities  and  their  families  and 
representatives,  service  providers, 
manufacturers  and  distributors,  and 
other  appropriate  target  populations. 

The  RERC  must  involve  individuals 
with  disabilities  and,  if  appropriate, 
their  fomily  members  in  planning  and 
implementing  the  research, 
development,  and  training  programs,  in 
interpreting  and  disseminating  the 
research  findings,  and  in  evaluating  the 
Center. 
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Priority 

Under  34  CFR  75.105(c)(3)  the 
Secretary  proposes  to  give  an  absolute 
preference  to  applications  that  meet  the 
following  priority.  The  Secretary 
proposes  to  fund  under  this  competition 
only  applications  that  meet  this  absolute 
priority. 

Proposed  Priority — Housing  and  Home 
Automation  for  Individuals  With 
Disabilities 

Background 

The  general  purpose  of  the  proposed 
Center  is  to  reduce  the  dependence  of 
persons  with  disabilities  who  are 
limited  in  their  activities  of  daily  living 
and  increase  the  likelihood  that  they 
will  be  able  to  live,  and,  if  appropriate, 
learn,  and  work  in  their  own  homes. 
Contemporary  technology  is  already 
making  it  possible  for  persons  to 
communicate  interactively  with 
information  sources,  business 
establishments  and  work  centers, 
learning  environments,  health  support 
centers,  security  services,  and 
entertainment  centers  from  their  own 
homes.  Other  forms  of  technology  are 
making  the  activities  of  daily  living, 
including  personal  care,  food 
preparation  and  waste  disposal,  more 
and  more  accessible  to  persons  with 
disabilities  while  improvements  in 
seciirity  systems,  furniture,  plumbing 
and  electrical  fixtures,  and  home 
hardware  design  are  also  increasing 
accessibility.  Much  of  this  new 
technology  is  designed  for  the  general 
population,  with  ancillary  benefits 
accruing  to  persons  with  disabilities, 
while  other  applications,  designed  to 
improve  accessibility  to  persons  with 
disabilities,  are  found  useful  by  all 
people.  The  application  of  new 
technology  in  these  ways  and  for  these 
purposes  may  be  termed  "Universal 
Design”  because  it  enhances  the  lives  of 
all  people  and  can  be  used  both  by 
individuals  with  disabilities  and  &e 
able-bodied  persons  with  whom  they 
may  share  a  home.  In  this  sense. 
Universal  Design  is  the  central  focus  of 
this  priority. 

There  are  an  estimated  43  million 
persons  with  disabilities  in  the  United 
States.  Of  these,  9.5  million  persons 
experience  difficulty  in  performing 
basic  life  activities  such  as  walking,  self- 
care  (including  feeding,  bathing, 
dressing,  and  toileting^  and  community 
and  home  management  activities,  due  to 
physical  or  mental  health  problems 
(LaPlante,  "National  Medical 
Expenditure  Survey,"  National  Center 
for  Health  Statistics.  1987).  In  1990, 
more  than  13.1  million  Americans,  or 
about  5.3  percent  of  the  population. 


used  assistive  technology  devices  to 
accommodate  physical  impairments.  In 
1990,  7.1  million  persons,  or  nearly  3 
p>ercent  of  all  Americans,  lived  in  homes 
that  were  specially  adapted  to 
accommodate  impairments  (Adams  and 
Benson,  "Nationm  Health  Interview 
Survey,”  National  Center  for  Health 
Statistics,  1991).  An  appropriate  home 
environment  for  the  lifetime  of  a  person 
with  disabilities  is,  in  many  cases,  a 
major  undertaking,  involving 
accommodating  to  various  combinations 
of  physical,  sensory  and  mental 
inmairments. 

There  have  been  several  efiorts  to 
develop  accessible  housing  models.  For 
example,  a  Universal  Home  Series  was 
developed  as  a  joint  venture  between 
Excel  Homes,  Inc.  and  the  Center  for 
Accessible  Housing  at  North  Carolina 
State  University,  a  Rehabilitation 
Research  and  Training  Center  (RRTC) 
supported  by  NIDRR.  These  homes 
incorporate  Universal  Desim  principles, 
resulting  in  a  living  space  that  can  be 
readily  adapted  for  long-term  comfort, 
safety,  and  ease  of  use  (Mace. 

"Quarterly  Report,”  Center  for 
Accessible  Housing,  North  Carolina 
State  University,  Raleigh,  NC,  October, 
1992).  The  Electronics  Industry 
Association  has  established  a  home 
automation  standard  known  as  the 
Consumer  Electronic  Bus  (CEBus) 
Standard,  which  promises  to  facilitate 
communication  l^tween  persons  with 
disabilities  and  their  home 
environments. 

An  RERC  on  housing  and  home 
automation  would  have  two  purposes. 

Its  primary  purpose  would  be  to 
develop  a  variety  of  housing  options 
and  innovative  approaches  to  designing, 
financing,  and  managing  models  of 
afiordable  adaptive  housing.  This  will 
require  a  convergence  of  knowledge 
from  the  fields  of  architectvue, 
engineering,  construction,  computer 
sciences,  rehabilitation,  independent 
living,  ecology,  telecommunications, 
energy  conservation,  and  cost 
engineering  in  order  to  develop 
appropriate  home  environments  in 
which  persons  with  disabilities  can  live 
independently  or  with  families  and 
other  household  members. 

The  second  purpose  of  the  Center 
would  be  to  improve  the  utilization  of 
available  resea^-based  information  on 
accessibility  and  independent  living, 
including  data  on  human  performance 
and  models  of  accessible  building 
designs  based  on  field  and  laboratory 
research  tested  in  regular  use  by  persons 
with  disabilities. 

A  Center  to  be  funded  in  response  to 
this  priority  is  expected  to  maintain 
liaison  with  the  Architectural  and 


Transportation  Barriers  Compliance 
Board,  the  Department  of  Housing  and 
Urban  Development,  and  NIDRR- 
supported  research  projects  and  Centers 
in  such  areas  as  tec^ology  transfer, 
independent  living,  aging,  families  and 
community  integration. 

Proposed  Priority 

An  RERC  on  housing  and  home 
automation  shall — 

•  Evaluate  the  adequacy  of  existing 
universal  design  for  persons  with 
disabilities  for  home  management 
appliances  and  systems,  such  as  those 
for  food  preparation,  latuidry,  home 
maintenance,  waste  disposal,  cleaning, 
commvmications,  entertainment, 
seciirity,  and  information,  and,  based  on 
that  evaluation,  identify  needs  for 
modifications  and  additional  designs; 

•  Develop  integrated  architectural 
and  electronic  designs  for  persons  with 
disabilities  that  provide  maximum 
accessibility  and  afibrdability; 

•  Develop  and  disseminate  validated 
imiversal  designs  for  persons  with 
disabilities  for  home  environments, 
including  the  home  management 
appliances  and  systems  to  be  used  in 
those  environments; 

•  Evaluate  the  potential  for  home 
accessibility  and  automation  to  prevent 
accidents  and  promote  security  for 
persons  with  disabilities; 

•  Evaluate  the  potential  for  advances 
in  computer,  communication,  and 
robotics  teclmologies  to  lead  to  new 
products  and  services  that  address  the 
needs  for  home  accessibility  and 
automation  among  persons  with 
disabilities; 

•  Identify  or  develop  and  evaluate 
low-cost,  access-oriented  designs  that 
enable  parents  with  disabilities  to 
provide  home-based  child  care; 

•  Analyze  the  efiects  of  relevant  laws 
and  business  and  financial  policies  and 

f>ractices  on  the  development  of  suitable 
iving  environments  for  individuals 
with  disabilities  and  develop  strategies 
to  address  problems  in  these  areas; 

•  Develop,  acquire,  maintain,  and 
disseminate  both  graphic  and  text 
database  on  standards,  design  criteria, 
plans,  building  products,  costs,  funding 
sources,  and  performance  evaluations  of 
accessible  housing  and  home 
automation,  and  serve  as  a  national 
information  resource; 

•  Design  training  materials  to 
increase  awareness  of  the  housing  needs 
of  persons  with  disabilities,  concepts  of 
accessibility  and  home  automation,  and 
techniques  to  increase  the  availability  of 
accessible  housing  and  related 
technolo^  advances; 

•  Conduct  training  for  a  range  oi 
involved  populations,  including  persons 
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with  <ti— hiUHw  uud  tlieir  i—ilieB, 
architeots,  buildacs,  ungi— ore,  OMvice 
provider*,  eduoaHara,  deoignere, 
manufaotuwr*.  hnuoinc  nwpogors,  oty 
planners,  wid  odwr  eppropriate 
audiences;  end 

•  Ehsseminate  research  results,  if 
appropriate,  and  be  prepend  to 
disseminate  technical  documentation 
and  user  instructions  to  manufacttuers, 
provideca,  dirtfibniara.  inlonnation 
centers  and  to  tire  penons  with 
disabilittos  and  Iwitiee  for  -sdiom 
the  devices  and  apdanss  are  intended. 


ensuring  that  materieis  are  provided  in 
a  variety  of  accessible  formats  and 
media. 

Invitation  to  OHamant 

Interested  persons  ere  invited  to 
submit  comments  and  Teconunandrtions 
regarding  this  proposed  priority.  ^ 
comments  submitted  in  response  to  this 
notice  will  be  available  for  pidrlic 
inspection,  during  aitd  after  the 
comment  period,  in  room  3424.  Switzer 
Building,  330  C  Street  SW.,  Waidrinfton. 
DC.,  between  the  hours  of  9  ajo.  and  - 


4:30  p.m.,  Monday  through  Friday  of 
each  wed^  except  Federal  holidays. 

Applicable  Program  Regulations 
34  CFR  Parts  350  and  353. 
nagram  Aathority:  29  U.S.C  760-762. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.133E,  Rehabilitation  Engineering 
Research  Centers} 

Dated:  )uim  18. 1993. 

Richard  W.  Riley, 

Secretary  of  Education. 

(FR  Doc.  93-18191  Filed  7-29-93;  8:45  am] 
Btumo  CODE  4aoo-oi-u 


Friday 

July  30.  1993 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Financial  Management  Systems 

AGENCY:  Executive  Office  of  the 
President,  Office  of  Management  and 
Budget. 

ACTION:  Final  revision  of  OMB  Circular 
No.  A-127. 

SUMMARY:  This  notice  revises  OMB 
Circular  No.  A-127  which  prescribes 
requirements  for  executive  branch 
agency  financial  management  systems. 
DATES:  This  Circular  is  effective  July  23, 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Federal  Financial  Systems  Branch, 

Office  of  Federal  Financial 
Management,  Office  of  Management  and 
Budget,  room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503, 
(202)  395-6903. 

SUPPLEMENTARY  INFORMATION: 
Background 

Circular  No.  A-127  was  originally 
issued  on  December  19, 1984,  to  provide 
policies  and  procedures  for  developing, 
operating,  evaluating,  and  reporting  on 
financial  management  systems.  This 
Circular  requires  establishment  of  a 
single,  integrated  financial  management 
system  at  each  executive  branch  agency 
to  provide  complete,  reliable, 
consistent,  and  timely  financial 
information  supporting  Federal 
government  operations.  OMB’s 
objectives  in  this  revision  are  to 
eliminate  unnecessary  overlap  between 
Circular  No.  A-127  and  Circulars  A- 
123,  "Internal  Control  Systems”/ A-130, 
"Management  of  Federal  Information 
Resources”,  clarify  terminology  and 
definitions,  update  the  Circular  for 
statutory  and  policy  changes,  clarify 
certain  agency  responsibilities  and 
eliminate  outdated  guidance. 

(1)  Eliminate  unnecessary  overlap 
with  Circular  No.  A-123  involving 
policies  for  management  control  and 
Federal  Managers’  Financial  Integrity 
Act  (FMFIA)  reporting  and  Circular  No. 
A-130  involving  policies  for  information 
systems.  The  revised  Circular  focuses 
specifically  on  requirements  for 
financial  management  systems.  Policies 
and  guidance  pertaining  to  reviews  of 
financial  management  systems  for 
FMFIA  will  be  covered  under  a 
subsequent  revision  to  Circular  No.  A- 
123.  In  the  interim,  reference  is  made  to 
the  statutory  requirement  of  the  FMFIA 
that  a  separate  report  on  the 
conformance  of  the  agency’s  accounting 
systems  be  included  in  the  annual 
I%1FIA  report.  Circular  No.  A-130 


focuses  on  information  systems  and 
information  technology  management 
policy  for  the  management  of 
information  resources.  The  revised 
Circular  No.  A-127  clarifies  that 
financial  management  systems  are  a 
subset  of  information  systems  and, 
therefore,  subject  to  the  policies 
established  in  Circular  No.  A-13U.  Some 
policy  statements  in  the  revised  Circular 
No.  A-127  duplicate  existing  policy  in 
Circular  No.  A-130  in  order  to  provide 
added  emphasis  to  certain  financial 
management  system  requirements.  OMB 
also  plans  to  provide  periodic 
supplemental  guidance  for  areas  with 
more  dynamic  requirements,  such  as 
financial  management  plan  preparation 
and  FMFIA  report  guidance. 

(2)  Clarify  terminology  and  definitions 
which  caused  confusion  on  the 
interpretation  of  data  on  financial 
management  systems.  These  changes  are 
consistent  with  definitions  and 
terminology  used  in  Circular  No.  A-11 
involving  preparation  and  submission  of 
budget  estimates  and  in  OMB  guidance 
for  developing  CFO  Financial 
Management  5-Year  Plans  and  for 
preparing  FMFIA  reports.  This  revision 
specifically  clarifies  what  constitutes  a 
single,  integrated  financial  management 
system.  This  definition  has  not  b^n 
clear  in  past  publications. 

(3)  Update  the  Circular  for  statutory 
and  policy  changes.  Since  the  Circular 
was  first  issued  in  1984,  there  have  been 
numerous  statutory  and  policy  changes 
substantially  affecting  financial 
management  systems.  The  Circular 
provides  for  the  impact  of  these  changes 
by  establishing  sections  on  financial 
management  system  requirements  and 
financial  management  system 
improvements. 

The  financial  management  system 
requirements  section  establishes 
specific  financial  management  system 
requirements  and  identifies 
authoritative  sources  for  standards 
covering  information,  reporting, 
functional,  and  accounting  standards. 
Specifically,  the  Circular  recognizes  the 
core  financial  system  requirements 
published  by  the  Joint  Financial 
Management  Improvement  Program 
(JFMIP)  and  the  U.S.  Government 
Standard  General  Ledger  (SGL) 
published  by  the  Department  of  the 
Treasury  as  financial  management 
system  requirements.  It  also  requires 
financial  management  systems  to  be 
able  to  provide  the  data  required  to 
prepare  financial  statements  in 
accordance  with  the  accounting 
standards  recommended  by  the  Federal 
Accounting  Standards  Advisory  Board 
(FASAB)  and  reporting  policies  and 


requirements  prescribed  by  OMB  and 
the  Elepartment  of  the  Treasury. 

The  financial  management  system 
improvements  section  was  added  to 
hi^light  requirements  for  the 
implementation  of  financial 
management  systems.  This  section 
covers  general  financial  management 
system  development  and  operating 
requirements  and  includes  guidance  on 
cross-servicing,  use  of  "off-the-shelf’ 
software,  and  developing  custom 
financial  system  software.  This  section 
also  places  a  strong  emphasis  on  the 
need  for  system  designs  to  support 
improvement  in  agency  work  processes. 

(4)  Clarify  agency  responsibilities  for 
financial  management  systems.  The 
revised  Circular  makes  reference  to  the 
Chief  Financial  Officers  Act  where 
responsibilities  for  financial 
management  systems  were  clearly 
defined.  The  revised  Circular  also  refers 
to  responsibilities  outlined  in  other 
OMB  circulars. 

(5)  Eliminate  outdated  guidance.  The 
revised  Circular  rescinds  OMB  Circular 
No.  A-127  issued  December  19, 1984 
and  OMB  Publications  M-85-10 
"Financial  Management  and  Accoimting 
Objectives”  and  M-85-16  "Guidelines 
for  Evaluating  Financial  Management/ 
Accounting  Systems.” 

This  Circular  reflects  changes  made  as 
a  result  of  comments  received  on  the 
proposed  revision  published  on  January 
22, 1993. 

Analysis  of  Comments 

Comments  were  received  fi-om  four 
Federal  agencies,  the  Small  Agency 
Council  representing  smaller  executive 
agencies  of  the  Federal  Government, 
and  two  private  firms. 

Comments  Accepted;  Comments  were 
received  which  indicated  guidance  on 
implementing  the  SGL  in  instances 
where  the  existing  accounts  do  not  meet 
agency-unique  needs  was  inadequate  in 
the  Circular.  To  clarify,  a  statement  was 
included  to  recognize  that  the  agencies 
may  supplement  their  application  of  the 
SGL  to  meet  agency  specific  information 
requirements  in  accordance  with 
guidance  provided  in  the  U.S. 
Government  Standard  General  Ledger 
supplement  to  the  Treasury  Financial 
Manual.  Other  clarifications  were  made 
to  section  7  revisions  to  the  references 
on  required  documentation  which  may 
have  been  incorrectly  interpreted  as 
requiring  agencies,  even  in  cases  of 
vendor  supplied  software,  to  have  in- 
house  the  capability  to  perform  detailed 
software  maintenance. 

Several  comments  were  received  from 
the  Federal  sector  expressing  concerns 
over  timely  incorporation  of  new 
Federal  financial  system  requirements 
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in  vendor  packages  on  the  CSA 
Financial  Management  System  Software 
(FMSS)  Multiple  Award  Schedule.  This 
revision  includes  requirements  that 
such  software  packages  meet  the  Core 
Financial  System  Requirements  and 
other  applicable  accounting  principles, 
standards  and  related  requirements 
specified  by  OMB  for  government-wide 
use.  Such  requirements  will  be 
incorporated  into  the  recertification 
process  for  inclusion  on  the  FMSS 
multiple  award  schedule  and  the 
benchmark  testing  process  for  software 
certiftcation. 

GSA  also  requested  that  the  Circular 
outline  the  various  responsibilities  of 
OMB  and  other  agencies  for  the  FMSS 
multiple  award  schedule  technical 
review  process.  OMB  will  issue  and 
maintain  such  guidance  separately  after 
appropriate  discussions  with  the  parties 
involved. 

The  Small  Agency  Council 
commented  that  more  guidance  is 
needed  for  agencies  not  included  in  the 
Chief  Financial  Officers  Act.  Speciftc 
needs  were  not  identified  but  OMB  is 
committed  to  providing  additional 
guidance  needed  for  the  small  agencies 
and  will  issue  supplemental  guidance  as 
necessary. 

Comments  Not  Accepted:  Two 
agencies  commented  that  “grace 
periods'*  should  be  allowed  for  meeting 
the  requirements  of  the  Qrcular.  OMB 
does  not  feel  this  is  necessary  as  this 
Circular  is  not  modifying  basic  financial 
management  policy.  Many  comments 
received  stated  that  certain 
requirements  of  the  Circular  should  be 
implemented  as  systems  become 
obsolete  and  need  replacement.  OMB 
believes  that  agencies  should  begin  to 
plan  for  implementation  of  the 
requirements  of  this  revision  now.  The 
Federal  government  currently  operates 
systems  that  are  10,  20  or  in  some  cases 
close  to  30  years  old.  Therefore, 
awaiting  replacement  of  obsolete 
systems  could  delay  desperately  needed 
financial  system  improvements. 

Two  agencies  commented  that  the 
Circular  should  include  requirements  of 
the  FMFIA  process  and  Information 
Resources  Management  (IRM) 
responsibilities  as  they  relate  to 
financial  management  systems.  One  of 
the  objectives  of  this  revision  is  to 
eliminate  or  at  least  reduce  redundant 
or  overlapping  guidance.  Therefore, 
such  requirements  and  responsibilities 
are  properly  reflected  in  Circulars  A- 
123  and  A-130. 

One  private  firm  commented  on  the 
description  of  an  integrated  financial 
management  system,  stating  that  “it 
does  not  clearly  state  that  agencies  are 
required  to  implement  a  single. 


integrated  data  base,  where  technically 
feasible,  to  achieve  systems 
integration.”  OMB  feels  that 
implementing  a  single,  integrated 
financial  management  system  does  not 
necessarily  require  the  implementation 
of  a  single,  integrated  data  base. 
Therefore,  the  requirements  included  in 
this  Circular  are  believed  appropriate, 
given  the  complexity  and  diversity  of 
the  Federal  Government  operations. 

Several  agencies  commented  on  the 
absence  of  references  to  requirements  of 
the  Comptroller  General  in  the  Circular. 
The  Director  of  OMB  and  the 
Comptroller  General  work  cooperatively 
to  develop  principles,  standards,  and 
related  requirements,  which  are 
incorporated  in  the  Core  Financial 
System  Requirements  and  other 
documents  referenced  in  this  revision. 

One  Federal  agency  commented  that 
some  of  the  practices  outlined  under 
Section  8,  Financial  Management 
System  Improvements,  may  bo 
unnecessarily  restrictive  and  duplicate 
practices  under  standard  system 
development  life  cycle  (SDLC) 
methodologies  required  of  all  systems. 
OMB  feels  these  practices  are  significant 
and  should  be  included  in  this  revision 
to  emphasize  their  importance. 

One  private  firm  commented  that 
duplicative  entry  of  transactions  should 
never  be  p>ermitted.  OMB  recognizes 
that  there  may  be  a  few  isolated 
situations,  such  as  where  extremely  low 
transaction  volumes  are  involved,  where 
it  may  not  be  cost-effective  to  design 
and  operate  systems  with  complex 
electronic  interfaces  to  avoid 
duplicative  transaction  entry.  The 
Circular,  therefore,  requires  that 
unnecessary  duplicative  entry  be 
avoided  where  the  benefit  does  not 
justify  the  cost. 

One  agency  commented  that  "the 
common  data  element  standard 
requirement  for  storage  could  be 
extremely  costly  for  some  bureaus”  and 
suggested  wording  to  allow  bureaus 
with  existing  systems  to  maintain  the 
database  and  applications  environment 
which  best  supports  its  mission,  as  long 
as  it  meets  the  common  data  element 
reporting  requirements.  OMB’s  position 
is  that  common  agencywide  data 
elements  should  be  maintained  and  that 
they  should  be  incorporated  in  the 
agency's  financial  management  systems 
to  be  used  for  collection,  storage  and 
retrieval  of  financial  management  to 
eliminate  inconsistency  in  agency 
financial  information.  Comments  were 
also  received  as  to  the  need  for 
governmentwide  standard  data  elements 
on  which  departmental  elements  would 
be  based.  OMB  recognizes  that 
governmentwide  data  elements  should 


be  established  and  plans  to  pursue  such 
efforts  in  the  future. 

Some  comments  expressed  concern 
that  requirements  for  using  “off-the- 
shelf  software  packages  could  prevent 
agencies  from  obtaining  systems 
developed  and  in  use  in  the  Federal 
government  from  other  Federal 
agencies.  OMB  provides  guidance  in 
SKdion  8f.  of  this  revision  for  transfer 
of  agency  financial  management 
software. 

Philip  Lader, 

Deputy  Director  for  Management,  Office  of 
Management  and  Budget. 

Circular  No.  A-127 — Revised  Transmittal 

Memorandum  No.  1 

To  the  Heads  of  Executive  Departments 

and  Establishments. 

Subject:  Financial  Management 

Systems. 

Circular  No.  A-127  prescribes 
policies  and  standards  for  executive 
departments  and  agencies  to  follow  in 
developing,  operating,  evaluating,  and 
reporting  on  financial  management 
systems.  This  Transmittal  Memorandum 
contains  updated  guidance  which 
eliminates  unnecessary  overlap  between 
Circular  No.  A-127  and  Circular  A-123, 
“Internal  Control  Systems”;  eliminates 
unnecessary  overlap  between  Circular 
No.  A-127  and  with  Circular  A-130, 
“Management  of  Federal  Information 
Resources”;  clarifies  terminology  and 
definitions;  updates  the  Circular  for 
statutory  and  policy  changes;  clarifies 
certain  agency  responsibilities;  and 
eliminates  outdated  guidance. 

This  Circular  replaces  and  rescinds 
OMB  Circular  No.  A-127  dated 
December  19, 1984.  This  Circular  also 
rescinds  OMB  memorandum  M-85-10, 
“Financial  Management  and  Accounting 
Objectives”  and  M-85-16,  “Guidelines 
for  Evaluating  Financial  Management/ 
Accounting  Systems.” 

Leon  E.  Panetta. 

Director. 

1.  Purpose.  OMB  Circular  No.  A-127 
(hereafter  referred  to  as  Circular  A-127) 
prescribes  policies  and  standards  for 
executive  departments  and  agencies  to 
follow  in  developing,  operating, 
evaluating,  and  reporting  on  financial 
man^ement  systems. 

2.  Hescission.  This  Circular  replaces 
and  rescinds  Circular  A-127  dated 
December  19, 1984.  This  Circular  also 
rescinds  OMB  memorandum  M-85-10, 
“Financial  Management  and  Accounting 
Objectives”  and  M-85-16,  “Guidelines 
for  Evaluating  Financial  Management/ 
Accounting  Systems.” 

3.  Authorities.  This  Circular  is  issued 
pursuant  to  the  Chief  Financial  Officers 
Act  (CFOs  Act)  of  1990,  Pub.  L.  101-576 
and  the  Federal  Managers’  Financial 
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Integrity  Act  of  1982,  Pub.  L.  97-255  (31 
U.S.C.  3512  et  seq.):  and  31  U.S.C. 
chapter  11. 

4.  Applicability  and  Scope. 

a.  The  policies  in  this  Circular  apply 
to  the  financial  management  systems  of 
all  agencies  as  defined  in  section  5  of 
this  Circular.  Agencies  not  included  in 
the  CFOs  Act  are  exempted  fiom  certain 
requirements  as  noted  in  section  9  of 
this  Circular. 

b.  The  policies  contained  in  0MB 
Circular  No.  A-130,  “Management  of 
Federal  Information  Resources’’ 

(hereafter  referred  to  as  Circular  A-130) 
govern  agency  management  of 
information  systems.  The  policies 
contained  in  Circular  A-130  apply  to  all 
agency  information  resources,  including 
financial  management  systems  as 
defined  in  this  Circular. 

c.  The  policies  and  procedures 
contained  in  OMB  Qrcular  No.  A-123, 
“Internal  Control  Systems,”  (hereafter 
referred  to  as  Circular  A-123)  govern 
executive  departments  and  agencies  in 
establishing,  maintaining,  evaluating, 
improving,  and  reporting  on  internal 
controls  in  their  program  and 
administrative  activities.  Policies  and 
references  pertaining  to  internal 
controls  contained  in  this  Circular  serve 
to  amplify  policies  contained  in  Circular 
A-123  or  highlight  requirements  unique 
to  financial  management  systems. 

5.  Definitions.  For  the  purposes  of  this 
Circular,  the  following  definitions 
apply: 

The  term  “agency”  means  any 
executive  department,  military 
department,  independent  agency, 
government  corporation,  government 
controlled  corporation,  or  other 
establishment  in  the  executive  branch  of 
the  government. 

The  term  “information  system”  means 
the  organized  collection,  processing, 
transmission,  and  dissemination  of 
information  in  accordance  with  defined 
procedures,  whether  automated  or 
manual.  Information  systems  include 
non-financial,  financial,  and  mixed 
systems  as  defined  in  this  Circular. 

The  terra  “financial  systqm”  means  an 
information  system,  comprised  of  one  or 
more  applications,  that  is  used  for  any 
of  the  following: 

— Collecting,  processing,  maintaining, 
transmitting,  and  reporting  data  about 
financial  events; 

— Supporting  financial  planning  or 
budgeting  activities; 

— ^Accumulating  and  reporting  cost 
information;  or 

— Supporting  the  preparation  of 
financial  statements. 

A  financial  system  supports  the 
financial  functions  required  to  track 


financial  events,  provide  financial 
information  significant  to  the  financial 
management  of  the  agency,  and/or 
required  for  the  preparation  of  financial 
statements. 

A  financial  system  encompasses 
automated  and  manual  processes, 
procedures,  controls,  data,  hardware, 
software,  and  support  personnel 
dedicated  to  the  operation  and 
maintenance  of  system  functions.  A 
financial  system  may  include  multiple 
applications  that  are  integrated  through 
a  common  database  or  are  electronically 
interfaced,  as  necessary,  to  meet  defined 
data  and  processing  requirements. 

The  term  “non-financial  system” 
means  an  information  system  that 
supports  non-financial  functions  of  the 
Federal  government  or  components 
thereof  and  any  financial  data  included 
in  the  system  are  insignificant  to  agency 
financial  management  and/or  not 
required  for  the  preparation  of  financial 
statements. 

The  term  “mixed  system”  means  an 
information  system  that  supports  both 
financial  and  non-financial  functions  of 
the  Federal  government  or  components 
thereof. 

The  term  “financial  management 
systems”  means  the  financid  systems 
and  the  financial  portions  of  mixed 
systems  necessary  to  support  financial 
management. 

The  term  “single,  integrated  financial 
management  system”  means  a  tmified 
set  of  financial  systems  and  the 
financial  portions  of  mixed  systems 
encompassing  the  software,  hardware, 
personnel,  processes  (manual  and 
automated),  procedures,  controls  and 
data  necessary  to  carry  out  financial 
management  functions,  manage 
financial  operations  of  the  agency  and 
report  on  the  agency’s  financial  status  to 
central  agencies.  Congress  and  the 
public.  Unified  means  that  the  systems 
are  planned  for  and  managed  together, 
operated  in  an  integrated  fashion,  and 
linked  together  electronically  in  an 
efficient  and  effective  manner  to 
provide  agency-wide  financial  system 
support  necessary  to  carry  out  the 
agency’s  mission  and  support  the 
agency’s  financial  management  needs. 

The  term  “application  (financial  or 
mixed  system)”  means  a  group  of 
interrelated  components  of  financial  or 
mixed  systems  which  supports  one  or 
more  functions  and  has  the  following 
characteristics: 

— A  common  data  base. 

— Common  data  element  definitions. 

— Standardized  processing  for  similar 

types  of  transactions. 

— Common  version  control  over 

software. 


The  term  “financial  event”  means  any 
occurrence  having  financial 
consequences  to  the  Federal  government 
related  to  the  receipt  of  appropriations 
or  other  financial  resources;  acquisition 
of  goods  or  services;  payments  or 
collections;  recognition  of  guarantees, 
benefits  to  be  provided,  or  other 
potential  liabilities;  or  other  reportable 
financial  activities. 

The  term  “work  process”  means  a 
series  of  activities  operating  together  to 
achieve  an  end  or  desired  result 
(mission,  goal  or  objective).  A  work 
process  is  a  workflow  or  series  of  steps 
necessary  for  the  initiation,  tracking  and 
delivery  of  services  or  outputs.  The 
process  reflects  how  resources  are 
managed  to  deliver  the  services  or 
outputs  and  may  cut  across  existing  or 
future  o^anizational  boundaries. 

6.  Policy.  Financial  management  in 
the  Federal  government  requires 
accountability  of  financial  and  program 
managers  for  financial  results  of  actions 
taken,  control  over  the  Federal 
government’s  financial  resources  and 
protection  of  Federal  assets.  To  enable 
these  requirements  to  be  met.  financial 
management  systems  must  be  in  place 
to  process  and  record  financial  events 
effectively  and  efficiently,  and  to 
provide  complete,  timely,  reliable  and 
consistent  information  for  decision 
makers  and  the  public. 

The  Federal  government’s  financial 
management  system  policy  is  to 
establish  government-wide  financial 
systems  and  compatible  agency  systems, 
with  standardized  information  and 
electronic  data  exchange  between 
central  management  agency  and 
individual  operating  agency  systems,  to 
meet  the  requirements  of  good  financial 
management.  These  systems  shall 
provide  complete,  reliable,  consistent, 
timely  and  useful  financial  management 
information  on  Federal  government 
operations  to  enable  central 
management  agencies,  individual 
operating  agencies,  divisions,  bureaus 
and  other  subimits  to  carry  out  their 
fiduciary  responsibilities;  deter  firaud, 
waste,  and  abuse  of  Federal  government 
resources;  and  facilitate  efficient  and 
effective  delivery  of  programs  through 
relating  financial  consequences  to 
program  performance. 

In  support  of  this  objective,  each 
agency  ^11  establish  and  maintain  a 
single,  integrated  financial  management 
system  that  complies  with: 

— ^Applicable  accoimting  principles, 
standards,  and  related  requirements 
as  defined  by  OMB  and  t^ 
Department  of  the  Treasury: 

— ^Internal  control  standards  as  defined 
in  Circular  A-123  and/or  successor 
documents; 
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— Information  resource  management 
policy  as  defined  in  Circular  A-130 
and/or  successor  documents;  and 
— Operating  policies  and  related 
requirements  prescribed  by  0MB,  the 
Department  of  the  Treasury  and  the 
agency. 

An  agency’s  single,  integrated 
financial  management  system  shall 
comply  with  the  characteristics  outlined 
in  section  7  of  this  Circular. 

7.  Financial  Management  System 
Requirements.  Agency  financial 
management  systems  shall  comply  with  < 
the  following  requirements: 

a.  Agency-wide  Financial  Information 
Classification  Structure.  The  design  of 
the  financial  management  systems  shall 
reflect  an  agency-wide  financial 
information  classification  structure  that 
is  consistent  with  the  U.S.  Government 
Standard  General  Ledger,  provides  for 
tracking  of  specific  program 
expenditiues,  and  covers  financial  and 
financially  related  information.  This 
structure  will  minimize  data 
redundancy,  ensure  that  consistent 
information  is  collected  for  similar 
transactions  throughout  the  agency, 
encoiuage  consistent  formats  for 
entering  data  directly  into  the  financial 
management  systems,  and  ensure  that 
consistent  information  is  readily 
available  and  provided  to  internal 
managers  at  all  levels  within  the 
organization.  Financial  management 
systems’  designs  shall  support  agency 
budget,  accounting  and  financial 
management  reporting  processes  by 
providing  consistent  information  for 
budget  formulation,  budget  execution, 
programmatic  and  financial 
management,  performance  measurement 
and  financial  statement  preparation. 

b.  Integrated  Financial  Management 
Systems.  Financial  management  systems 
shall  be  designed  to  provide  for  effective 
and  efficient  interrelationships  between 
software,  hardware,  personnel, 
procedures,  controls,  and  data 
contained  within  the  systems.  In  doing 
so,  they  shall  have  the  following 
characteristics: 

— Common  Data  Elements.  Standard 
data  classifications  (definitions  and 
formats)  shall  be  established  and  used 
for  recording  financial  events. 
Common  data  elements  shall  be  used 
to  meet  reporting  requirements  and,  to 
the  extmt  possible,  used  throughout 
the  agency  for  collection,  storage  and 
retrieval  of  financial  information. 
Government-wide  information 
standards  (e.g.,  the  U.S.  Government 
Standard  General  Ledger)  and  other 
external  reporting  requirements  shall 
be  incorporated  into  the  agency’s 


standard  data  classification 
requirements. 

— Common  Transaction  Processing. 
Common  processes  shall  be  used  for 
processing  similar  kinds  of 
transactions  throughout  the  system  to 
enable  these  transactions  to  bie 
reported  in  a  consistent  manner. 

— Consistent  Internal  Controls.  Internal 
controls  over  data  entry,  transaction 
processing  and  reporting  shall  be 
applied  consistently  throughout  the 
system  to  ensure  the  validity  of 
information  and  protection  of  Federal 
government  resoiirces. 

— Efficient  Transaction  Entry.  Financial 
system  designs  shall  eliminate 
unnecessary  duplication  of 
transaction  entry.  Wherever 
appropriate,  data  needed  by  the 
systems  to  support  financial  functions 
shall  be  entered  only  once  and  other 
parts  of  the  system  shall  be  updated 
through  electronic  means  consistent 
with  the  timing  requirements  of 
normal  business/transaction  cycles, 
c.  Application  of  the  U.S.  Government 
Standard  General  Ledger  at  the 
Transaction  Level.  Financial  events 
shall  be  recorded  by  agencies 
throughout  the  financial  management 
system  applying  the  requirements  of  the 
U.S.  Government  Standard  General 
Ledger  (SGL)  at  the  transaction  level. 
Application  of  the  SGL  at  the 
transaction  level  means  that  the 
financial  management  systems  will 
process  transactions  following  the 
definitions  and  defined  uses  of  the 
general  ledger  accounts  as  described  in 
the  SGL.  Compliance  with  this  standard 
requires: 

— Data  in  Financial  Reports  Consistent 
with  the  SGL  Reports  produced  by 
the  systems  that  provide  financial 
information,  whether  used  internally 
or  externally,  shall  provide  financial 
data  that  can  be  traced  directly  to  the 
SGL  accounts, 

— Transactions  Recorded  Consistent 
with  SGL  Rules.  The  criteria  (e.g., 
timing,  processing  rules/conditions) 
for  recording  financial  events  in  all 
financial  management  systems  shall 
be  consistent  with  accoimting 
transaction  definitions  and  processing 
rules  defined  in  the  SGL. 

— Supporting  Transaction  Detail  for 
SGL  Accounts  Readily  Available. 
Transaction  detail  supporting  SGL 
accounts  shall  be  available  in  the 
financial  management  systems  and 
directly  traceable  to  specific  SGL 
account  codes. 

Agencies  may  supplement  their 
application  of  the  ^L  to  meet  agency 
specific  information  requirements  in 
accordance  with  guidance  provided  in 


the  U.S.  Government  Standard  General 
Ledger  supplement  to  the  Treasury 
Financial  Manual. 

d.  Federal  Accounting  Standards. 
Agency  financial  management  systems 
shall  maintain  accoimting  data  to  permit 
reporting  in  accordance  with  accoimting 
standards  recommended  by  the  Federal 
Accounting  Standards  Advisory  Board 
(FASAB)  and  issued  by  the  Director  of 
0MB,  and  reporting  requirements 
issued  by  the  Director  of  0MB  and/or 
the  Secretary  of  the  Treasury.  Where  no 
accounting  standards  have  ^en 
recommended  by  FASAB  and  issued  by 
the  Director  of  OMB,  the  systems  shall 
maintain  data  in  accordance  with  the 
applicable  accounting  standards  used  by 
the  agency  for  preparation  of  its 
financial  statements.  Agency  financial 
management  systems  shall  ^  designed 
flexibly  to  adapt  to  changes  in 
accounting  standards. 

e.  Financial  Reporting.  The  agency 
financial  management  system  shall  meet 
the  following  agency  reporting 
requirements: 

— Agency  Financial  Management 
Reporting.  The  agency  financial 
management  system  shall  be  able  to 
provide  financial  information  in  a 
timely  and  useful  fashion  to  (1) 
support  management’s  fiduciary  role; 
(2)  support  the  legal,  regulatory  and 
other  special  management 
requirements  of  the  agency;  (3) 
support  budget  formulation  and 
execution  functions;  (4)  support  fiscal 
management  of  program  delivery  and 
program  decision  making,  (5)  comply 
with  internal  and  external  reporting 
requirements,  including,  as  necessary, 
the  requirements  for  finandal 
statements  prepared  in  accordance 
with  the  form  and  content  prescribed 
by  OMB  and  reporting  requirements 
prescribed  by  Treasury;  and  (6) 
monitor  the  financial  management 
system  to  ensure  the  integrity  of 
financial  data. 

— Performance  Measures.  Agency 
financial  management  systems  shall 
be  able  to  capture  and  produce 
financial  information  required  to 
measure  program  performance, 
financial  performance,  and  financial 
management  performance  as  needed 
to  support  budgeting,  program 
management  and  financial  statement 
presentation.  As  new  performance 
measures  are  established,  agencies 
shall  incorporate  the  necessary 
information  and  reporting 
requirements,  as  appropriate  and 
feasible,  into  their  financial 
management  systems, 

f.  Budget  Reporting.  Agency  financial 
management  systems  shall  enable  the 
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agency  to  prepare,  execute  and  report  on 
the  agency's  budget  in  acovdance  with 
the  requirements  of  OMB  Circular  No. 
A-11  (Preparation  and  Sulxnission  of 
Budget  Estimates),  OMB  Circular  No.  A- 
34  (Instructions  on  Bud^  Execution) 
and  other  circulars  and  bulletins  issued 
hy  the  Office  of  Management  and 
Budget. 

g.  Functional  Requirements.  Agency 
hnancial  management  systems  shall 
conform  to  existing  applicable 
functional  requirements  for  the  design, 
development,  operation,  and 
maintenance  of  financial  management 
systems.  Functional  requirements  are 
defined  in  a  series  of  publications 
entitled  Federal  Financial  Management 
Systems  Requirements  issued  by  the 
Joint  Financial  Management 
Improvement  Program  (JFMIP). 
Additional  functional  requirements  may 
be  established  through  OMB  circulars 
and  bulletins  and  the  Treasury 
Financial  Manual.  Agencies  are 
expected  to  implement  expeditiously 
new  functional  requirements  as  they  are 
established  and/or  made  effective. 

h.  Computer  Security  Act 
Requirements.  Agencies  shall  plan  for 
and  incorporate  security  controls  in 
accordance  with  the  Computer  Security 
Act  of  1987  and  Circular  A-130  for 
those  financial  management  systems 
that  contain  “sensitive  information"  as 
defined  by  the  Computer  Security  Act. 

i.  Documentation.  Agency  financial 
management  systems  and  processing 
instructions  shall  be  clearly 
documented  in  hard  copy  or 
electronically  in  accordance  with  (a)  the 
requirements  contained  in  the  Federal 
Financial  Management  Systems 
Requirements  documents  published  by 
JFMIP  or  (b)  other  applicable 
requirements.  All  documentation 
(software,  system,  operations,  user 
manuals,  operating  procedures,  etc.) 
shall  be  kept  up-to^te  and  be  readily 
available  for  examination.  System  user 
documentation  shall  be  in  sufficient 
detail  to  permit  a  perstm, 
knowledgeable  of  the  agency’s  programs 
and  of  systems  generally,  to  obtain  a 
comprehensive  understanding  of  the 
entire  operation  of  each  system. 
Tedmical  systems  documentation  such 
as  requirements  documents,  systems 
specifications  and  operating 
instructions  shall  be  adequate  to  enable 
technical  personnel  to  operate  the 
system  in  an  effective  and  efficient 
manner. 

j.  Internal  Controls.  The  financial 
management  systems  shall  include  a 
system  of  intwiial  controls  that  ensure 
resource  use  is  condstent  with  lavrs, 
regulations,  and  policies:  resources  are 
safeguarded  against  waste,  loss,  and 


misuse:  and  reliable  data  are  obtained, 
maintained,  and  disclosed  in  reports. 
Appropriate  internal  controls  shall  be 
applied  to  all  system  inputs,  processing, 
and  outputs.  Such  system  related 
controls  form  a  portion  of  the 
management  control  structure  required 
by  Circular  A-123. 

k.  Training  and  User  Support. 
Adequate  training  and  appropriate  user 
support  shall  be  provided  to  the  users 
of  the  financial  management  systems, 
based  on  the  level,  responsibility  and 
roles  of  individual  users,  to  enable  the 
users  of  the  systems  at  all  levels  to 
understand,  operate  and  maintain  the 
system. 

l.  Maintenance.  On-going 
maintenance  of  the  financial 
management  systems  shall  be  performed 
to  enable  the  systems  to  continue  to 
operate  in  an  effective  and  efficient 
manner.  The  agency  shall  periodically 
evaluate  how  effectively  and  efficiently 
the  financial  management  systems 
support  the  agency’s  changing  business 
practices  and  make  appropriate 
modifications. 

8.  Financial  Management  S^tem 
Improvements.  In  improving  nnandal 
management  systems,  agendes  shall 
follow  the  information  technology 
management  policies  presented  in 
Circular  A-130.  In  admtion,  agendes 
shall  comply  with  the  following  polides 
in  designing,  developing,  implementing, 
operating  and  maintaining  financial 
management  systems: 

a.  Improvement  in  Agency  Work 
Processes.  Designs  for  finandal  systems 
and  mixed  systems  shall  be  based  on  the 
finandal  and  programmatic  information 
and  processing  needs  of  the  agency.  As 
part  of  any  finandal  management 
system  design  effort,  agendes  are  to 
analyze  how  system  improvements,  new 
technology  supporting  finandal 
management  systems,  and  modifications 
to  work  processes  can  together  enhance 
agency  operations  and  improve  program 
and  finandal  management.  The 
reassessment  of  information  and 
processing  needs  shall  be  an  integral 
part  of  the  determination  of  system’s 
requirements.  Process  redesign  shall  be 
considered  an  essential  step  towards 
meeting  user  needs  in  program 
management,  finandal  management, 
and  budgeting.  Concurrent  with 
developing  and  implementing 
integrated  financial  management 
systems,  agendes  shall  consider 
program  operations,  roles  and 
responsibilities,  and  polides/practices 
to  identify  related  changes  necessary  to 
fadlitate  finandal  management  systems 
operational  efficiency  and  effectiveness. 

b.  Cost  Effective  and  Effmierrt 
Development  and  Operation  of 


Financial  Management  Systems. 
Finandal  management  system 
development  and  implementation 
efforts  shall  seek  cost  effective  and 
efficient  solutions  as  required  by 
Circular  A-130.  A  custom  software 
development  approach  for  finandal 
management  systems  shall  be  used  as  a 
last  resort  and  only  after  consideration 
of  all  appropriate  software  options, 
induding  the  following: 

— Use  of  the  agency’s  existing  system 
with  enhancements/upgrades, 

— Use  of  another  system  within  the 
department/agency, 

— Use  of  an  existing  system  at  another 
department/agency, 

— Use  of  a  commerdai  “off-the-shelf’ 
software  package, 

— Use  of  a  system  under  development  at 
another  department,  or 
— Use  of  a  private  vendor’s  service. 

The  cost  effectiveness  of  developing 
custom  software  shall  be  clear  and 
documented  in  a  bmrefit/cost  analysis 
that  includes  the  justification  of  the 
unique  nature  of  the  system’s  functions 
that  preclude  the  use  of  alternative 
approaches.  This  analysis  shall  be  made 
available  to  OMB  for  review  upon 
request. 

c.  Cross  or  Private  Servicing.  Cross 
servidng  of  financial  system  support, 
where  one  agency  or  a  division  within 
an  agency  provides  financial 
management  software  and  processing 
support  to  another  agency  or  division 
within  an  agency,  or  private  servicing 
through  commerdai  vendors  shall  be 
used  whenever  feasible  and  cost 
effective,  as  a  solution  to  meet  Federal 
government  finandal  mairagement 
system  needs.  Agendes  providing  cross¬ 
servicing  support  shall  ensure  that 
systems  are  maintained  appropriately; 
fees  for  service  are  reasonable:  adequate 
conversion  support  is  provided: 
procedures,  training  and  documentation 
are  available  and  periodic  service 
reviews  are  conduded.  Small  agendes 
are  particularly  encouraged  to  use  cross- 
servidng  to  meet  fundamental  core 
financial  and  payroll/personnel 
processing  and  reporting  requirements. 

d.  Use  of  "Off-tne-Shelf  Software. 
GSA  shall  maintain  the  Finandal 
Management  System  Software  (FMSS) 
Multiple  Award  Schedule  for  vendors 
providing  acceptable  software  which 
meets  the  core  finandal  system 
requirements  as  defined  in  the  Core 
Finandal  System  Remiirements 
document  published  by  JFMIP  and  other 
applicable  accounting  prindples, 
standards,  and  related  requirements  as 
defined  by  OMB  for  govemmentwide 
use.  Such  software  plages  will  be 
"benchmarked,**  as  appropriate,  by  an 
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independent  team  approved  by  the 
OMB  Office  of  Federal  Financial 
Management  (OFFM)  or  its  designee  to 
assure  the  software  complies  with  such 
requirements.  Periodic  recertification 
will  bo  required  to  ensure  that  software 
continues  to  support  financial  system 
requirements. 

Agencies  replacing  software  to  meet 
core  financial  system  requirements  must 
use  “off-the-shelf’  softw^e  from  the 
GSA  FMSS  Multiple  Award  Schedule 
unless  a  waiver  is  granted  under  the 
Federal  Information  Resources 
Management  Regulations  (FIRMR). 
Agencies  obtaining  such  a  waiver  must 
ensure  the  system,  whether  resulting 
from  a  custom  software  development 
approach  or  horn  software  existing 
within  or  external  to  the  agency,  is 
“benchmarked”  by  an  independent 
team  approved  by  OFFM  or  its  designee. 

Financial  management  system 
softw6ire  meeting  requirements  beyond 
the  scope  of  the  Core  Financial  System 
Requirements  document  may  also  be 
made  available  under  the  GSA  FMSS 
Multiple  Award  Schedule  as  agreed  to 
by  the  OFFM  or  its  designee. 

e.  Joint  Development  of  Software. 
Agencies  with  similar  financial 
management  functions,  after 
considering  “off-the-shelf’  software 
solutions,  are  encouraged  to  undertake 
joint  development  efforts  by  pooling 
resources  and  developing  common 
approaches  for  meeting  similar  financial 
functions.  The  designs  for  jointly 
developed  software  shall  contain  the 
flexibility  and  other  features  needed  for 
transportability  of  the  system  to  other 
agencies  and/or  cross-servicing.  . 

f.  Transfer  of  Agency  Financial 
Management  Software.  In  cases  where 
an  agency  determines  it  is  more  efficient 
and  effective  to  use  or  adopt  the 
software  of  another  agency  to  meet  its 
financial  management  system 
requirements,  me  agency  shall  ensure 
the  following: 

(1)  The  software  meets  the  financial 
management  system  requirements  in 
section  7  of  this  Circular. 

(2)  A  formal  written  agreement  on  the 
transfer  of  software  is  prepared  and 
approved  by  all  parties.  The 
agreement  shall  cover  the  full  scope  of 
support  services  to  be  provided 
including  system  modifications, 
maintenance  and  related  costs; 

(3)  Any  necessary  support  requirements 
not  covered  in  the  agreement  shall  be 


provided  by  the  agency  and  such 
support,  including  implementation 
support  and  training,  shall  be 
assessed  and  determined  to  be 
adequate. 

(4)  An  ongoing  relationship  for 
determining  future  enhancements 
shall  be  established  between  the 
parties  involved. 

Any  compensation  arrangements  for 
the  transfer  of  the  software  shall 
conform  to  Circular  A-130  policies. 

9.  Assignment  of  Responsibilities. 
a.  Agency  Responsibilities.  Agencies 
shall  perform  the  financial  management 
system  responsibilities  prescribed  by 
legislation  referenced  in  Section  3 
“Authorities”  of  this  Circular.  In 
addition,  each  agency  shall  take  the 
following  actions: 

(1)  Develop  and  Maintain  an  Agency¬ 
wide  Inventory  of  Financial 
Management  Systems. 

Agencies  are  required  to  maintain  an 
inventory  of  existing  and  proposed 
financial  management  systems. 

Annually  CFOs  Act  agencies  will 
provide  OMB  with  financial 
management  system  information  in 
compliance  with  the  financial  system 
planning  guidance  issued  by  OMB  for 
the  Agency  CFO  5-Year  Financial 
Management  Plan.  Financial 
management  systems  shall  be  included 
in  the  agency  information  systems 
inventory  following  the  information 
system  inventory  policies  established  in 
OMB  Circular  A-130. 

(2)  Develop  and  Maintain  Agency¬ 
wide  Financial  Management  System 
Plans. 

Agencies  are  required  to  prepare 
annual  financial  management  systems 
plans.  These  plans  shall  be  developed  in 
accordance  with  OMB  guidance  issued 
annually.  Financial  management  system 
planning  guidance  for  CFOs  Act 
agencies  shall  be  included  in  the 
guidance  for  developing  CFO  Financial 
Management  5-Year  Plans. 

The  financial  management  systems 
strategies  and  tactical  initiatives 
included  in  the  CFO  Financial 
Management  5-Year  Plan  shall  be 
incorporated  into  the  agency’s  five  year 
information  systems  plan  prepared  in 
compliance  with  Circular  A-130. 

Agencies  not  covered  by  the  CFOs  Act 
shall  prepare  plans  following  the  CFO 
Financial  Management  5-Year  Plan 
guidance  but  are  not  required  to  submit 


the  plans  to  OMB.  Financial 
management  system  plans  shall  be  an 
integral  part  of  the  agency’s  overall 
planning  process  and  updated  for 
significant  events  that  result  in  material 
changes  to  the  plan  as  they  occxir. 

(3)  Review  of  Agency  Financial 
Management  Systems. 

Each  agency  shall  ensure  appropriate 
reviews  are  conducted  of  its  financial 
management  systems.  The  results  of 
these  reviews  shall  be  considered  when 
developing  financial  memagement 
systems  plans.  OMB  encourages 
agencies  to  coordinate  and,  where 
appropriate,  combine  required  reviews. 
Reviews  must  comply  with  policies  for 
(1)  reviews  of  internal  controls 
xmdertaken  and  reported  on  in 
accordance  with  the  guidance  issued  by 
OMB  for  compliance  with  the 
requirements  of  the  Federal  Managers’ 
Financial  Integrity  Act  (FMFIA)  and 
Circular  A-123,  (2)  reviews  of 
conformance  of  financial  management 
systems  with  the  principles,  standards 
and  related  requirements  in  Section  7  of 
this  Circular  undertaken  in  accordance 
with  the  guidance  issued  by  OMB  for 
compliance  with  requirements  of  the 
FMITA,  and  (3)  reviews  of  systems  and 
security  as  required  under  provisions  of 
Circular  A-130. 

(4)  Develop  and  Maintain  Agency 
Financial  Management  System 
Directives. 

Agencies  shall  issue,  update,  and 
maintain  agency-wide  financial 
management  system  directives  to  reflect 
policies  defined  in  this  Circular. 

b.  GSA  Responsibilities.  GSA  is 
respon^ble  for  maintaining  the  FMSS 
Multiple  Award  Schedule  for  Federal 
financial  management  software  and 
related  services  in  accordance  with 
guidance  provided  by  OMB. 

10.  Information  Contact.  All  questions 
or  inquiries  should  be  addressed  to  the 
Office  of  Federal  Financial 
Management,  Federal  Financial  Systems 
Branch,  telephone  number  202/395— 
6903. 

11.  Review  Date.  This  Circular  shall 
be  reviewed  three  years  horn  the  date  of 
issuance  to  ascertain  its  effectiveness. 

12.  Effective  Date.  This  Circular  is 
effective  July  23, 1993. 

(FR  Doc.  93-18181  Filed  7-29-93;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Integration  of  Employment,  Training 
and  Related  Services  Provided  by 
Indian  Tribes 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Program  announcement. 

SUMMARY:  Public  Law  102-477 
authorizes  the  integration  of 
employment,  training  and  related 
services  provided  by  Indian  tribes.  A 
Memorandum  of  Understanding  among 
the  Department  of  the  Interior, 
Department  of  Health  and  Human 
Services  and  the  Department  of  Labor  is 
being  developed  which  provides  for  the 


implementation  of  the  Act.  Tribes  will 
be  afforded  the  opportunity  to 
demonstrate  how  Indian  tribes  can 
integrate  these  services  in  order  to 
improve  the  effectiveness  of  those 
services,  reduce  joblessness  and  serve 
tribally-determined  goals.  This  program 
announcement  invites  tribes,  by  tribal 
resolution,  to  apply  for  participation  in 
the  demonstration  project  beginning 
October  1, 1993.  Tribes  submitting 
resolutions  will  receive  guidance  in 
preparing  tribal  proposals. 

OATES:  Tribal  resolutions  for 
participation  may  be  submitted  at  any 
time.  However,  for  participation 
beginning  October  1, 1993,  tribal 
resolutions  should  be  submitted  within 
30  days  horn  the  date  of  this  notice 
being  published  in  the  Federal  Register. 


ADDRESSES:  Tribal  resolution,  must  be 
submitted  to:  Division  of  Job  Placement 
and  Training,  Ofhce  of  Economic 
Development,  Bureau  of  Indian  Affairs, 
1849  C.  Street  NW.,  Washington,  DC 
20240  Mail  Stop  2528/B-MIB. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lynn  Forcia,  Chief,  Division  of  Job 
Placement  and  Training  (202)  208-2570. 
SUPPLEMENTARY  INFORMATION:  Public 
Law  102—477,  "Indian  Employment, 
Training  and  Related  Services 
Demonstration  Act  of  1992." 

Dated;  July  23, 1993. 

Ron  Eden, 

Assistant  Secretary-Indian  Affairs. 
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523-5230 

Tha  United  States  Government  Manual 

General  information 

523-5230 

Other  Services 

Data  base  and  machine  readable  specifications 

523-3447 

Guide  to  Record  Retention  Requirements 

523-3187 

Legal  staff 

523-4534 

Privacy  Act  Compilation 

523-3187 

Public  Laws  Up^te  Service  (PLUS) 

523-6641 

TDD  for  the  Ix^ng  impaired 

523-6229 

ELECTRONIC  BULLETIN  BOARD 

Free  Electronic  Bulletin  Board  service  for  Public 

202-275-1538, 

Law  numbers.  Federal  Regist^  finding  aids,  and 

or  275-0920 

a  list  of  Clinton  Administration  officios. 

FEDERAL  REGISTER  PAGES  AND  DATES, 

JULY 

35367-35840 . 1 

35841-36116 . . . 2 

36117-36300 . 6 

36301-36588 . 7 

36589-36852 . 8 

36853-37412 . 9 

37413-37630 . 12 

37631-37846 . 13 

37a47-38044.„_ . 14 

38045-38262 . 15 

38263-38508 _ 16 

38509-38660 _ 19 

38661-38910...- . 20 

38911-39112 _ 21 

39113-39416 . 22 

39417-39624 _ 23 

39625-40030 _ 26 

40031-40306 . —27 

40307-40580 . 28 

40581-40716 . 29 

40717-41022 . . ' 


At  ttw  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  of  CFR  Sectione  Affected  (LSA),  which 
lists  parts  and  sectiorw  affected  by  documents  publisf^  since  ff>e 
revision  date  of  each  tite. 


3  CFR 

226 . 

. —.37847 

Executive  Orders: 

240 . 

. 39113 

6546  (Revoked  by 

PL0  6989of 

246 . 

. 37633 

250 . 

. . 3^113 

July  6) . 

38083 

301 . 

36589,  36590,  36591, 

12737  (Revoked  by 

EO  12852) . 

.35841 

318 . 

39123,39417,39418 
. 40190 

12775  (Revoked  In 
part  by  EO  12853) . 

319 . 

. 38263,  40033 

.35842 

354 _ 

. 38269 

400.. . 

7?3- . 

. 36592 

. 36853,  36857 

12779  (Revoked  In 

part  by  EO  12853) . 

12834  (SeeDOJ 
fihal  rule  of 

July  21) . 

12846  (See  DOT  final 
rule  ^  June  25) . . 

.35842 

905  . 

906  _ 

. 40719 

. 37635 

.39444 

910- 

. 38271 

922 . 

. 38272 

.35828 

„  _ _  38272 

924 _ 

_ 38272 

12652  (Amerxled  by 

931 _ 

. 40720 

,.39107 

944 _ 

_ 39428 

EO  12K5) . 

945 _ 

_  38274 

12853 . . 

..35842 

967 _ 

_ J38276,  38277 

12855 . 

..39107 

981 . 

987 . 

. 37636 

. 37638 

ArSnlnistrattve  Orders: 

993. _ 

. . 40721 

Presidential  Detarminations; 

1007 . 

. 40723 

93-28  of  June  25, 

1030 _ 

. 40037 

1993 . 

.37631 

1036 

dn724 

93-29  of  June  29, 

.35357 

1007 . 

. 34359 

1993„._ _ _ 

inoR 

407?a 

93-31  of  July  14. 

1099 . 

. '..34362 

1993 _ 

..40307 

1108 . 

. 36869 

93-32  Of  July  19, 

1126 . 

1137 . 

. . 40727 

. 40729 

1993 .  . 

..40309 

Prodametions: 

1211 . 

6515  (See  Proc. 

1220...-. 

. 40730 

6579) . 

..36839 

1421 

.  . .  38509, 38663 

6576 . . . 

.36117 

Idea 

near;?' 

6577...™ . 

..36301 

1435..... 

. 36120 

6578 . . 

..36585 

1755  — 

. 36252 

6579  _  . 

nfiSRQ 

1924 

3891^ 

6580  _ 

-.38658 

1930 

38913  40882 

6581 . . 

...40031 

1040 

'  38949 

6582.. 

-.40717 

oaoi^  AAAAO 

Memorarxlwns; 

1951 . 

. 38913,  40862 

July  19.  1963 . 

...39109 

1956 . 

. 38913,  38948 

Notices; 

1965 . 

. 38913,  40862 

July  20.  1993 . 

...39111 

1980 . 

...36951.40039.  40190 

5  CFR 

Proposed  Rules: 

55 . 

. 37872,  38602 

Ch.  XXII . 

...39625 

56 

. 37872,  38602 

230 . 

...36119 

59.  — 

. 37872,  3M02 

P50 

...36119 

70 _ 

. 37872.  38602 

532 . 

...38263 

246— 

. 40755 

...35845 

330 _ 

. 38308 

630 . 

.39596 

400— 

. 37874 

890 . 39596.  38661 

926 

. . 40756 

1201 . . 

...36345 

944 _ 

. 40758 

1P09 . 

...36345 

1421 

. 38311 

2634 . 

,...38911 

1468— 

. . . 37876 

7  CFR 

8CFR 

2 . 

....35359 

3 . 

. 38952 

ii 
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100 . 

. 38045 

212 

. 38045 

217 . 

. 40581 

245 . 

. 35832 

PropoMd  RuIm: 

208 

. 38312 

236 . 

. 38312 

242 . 

. 38312 

9  CFR 

1 . 

. 39124 

2 . 

. 39124 

78 . 

. 36593 

91 . 

. 37639 

92 . 

.37641,  37642,  38282, 

38954 

04 . 

. 36593,  36594 

98....'. . 

. 37642 

130 . 

. 38954 

.317 

. 38046,  40468 

381 . 

. !.38046 

PropoMd  RuIm: 

3 . 

. 39458 

78 . 

. 37665,  39458 

85 . 

. 37666 

91 . 

. 37667 

92 . 

. 37878 

94 . 

.36624,  38308,  38314, 

38316 

05 

37669 

98 . 

. . 36625 

113 . 

..37670,  39462,  39467 

130 . 

. 39163 

156 . 

. 39163 

381 . 

. 38090 

10  CFR 

9 . 

. 38665 

30 . 

. 39130,  39628 

35 . 

. 39103 

40 . 

. 39628 

50 . 

. 39092,  39132 

70 . 

. 39628 

72 . 

. 39628 

170 . 

. 38666 

171 . 

. 38666 

810 . 

. 39635 

PropoMd  RuIm: 

20 . 

. 39173 

-50 . 

. 37884 

60 . 

. 36902 

170 . 

. 39174 

171 . 

. 39175 

11  CFR 

PropoMd  RuIm: 

4 . 

. 36764 

5 . 

. 36764 

7 . 

. 36764 

102 . 

. 36764 

Ill . 

. 36764 

12  CFR 

207 . 

. 39639 

220 . 

. 39639 

221 . 

. 39639 

224 . 

. 39639 

226 . 

. 40582 

264b 

.  M709 

330 

.  dORflfl 

336 . 

. 39625 

614 . 

. 40311 

700 . 

. 40040 

701 . 

. . .38430,  40040 

710 . 

. 35363 

711 . 

. 39434 

722 . 

.40040 

935 . 

.40190 

940 . 

.40190 

PropoMd  RuIm: 

7 . 

.38474 

24 . 

.38474 

563 . 

.38730 

611 . 

.39684 

614 . 

.38091 

701 . 

.40470 

13  CFR 

PropoMd  RuIm: 

121 . 

.40603 

14  CFR 

21 . 38702, 

38703 

23 . 

.38634 

25 . 36345,  36348,  36350, 

36352 

29 . 38702, 

,38703 

33 . 

.39643 

39 . 

.35860, 

36130,  36131,  36863,  36865, 
38283,  38285,  38510,  38511, 
38513,  38516,  39139,  39435, 
39437,  39439,  39440,  39442, 
39644,  39647,  40324,  40326, 


40584,  40732,  40734 
61 . 40562 

71  . 36596 

72  . 36298 

73  . 38287,  39649,  39651 

91 . 40736 

93 . 39610 

97 . 38288, 

38518,  40327,  40329 

108 . 36802 

PropoMd  RuIm: 

Ch.  1 . 36626 

1 . 36738 

23 . . . 38028,  40389 

25 . 36116,  36738,38642 

29 . 35411 

39 . 35413,  35899,35899, 


35900, 35902, 35904, 35905, 
36627, 38321 , 38540, 38701 , 
38702, 38984, 38985, 39435, 
39437, 39439, 39440, 39442, 
39688, 39689, 39691, 40077, 
40078, 40079, 40083, 40389, 
40391 

71 . 36157,  36158,  36628, 

38322, 38734, 39474, 39475, 
39476, 39478, 39479, 39693, 
39694 


73 . 

91 . 

121 . 

135 . 

. 38323 

. 36738 

..36116,  36738 
..36116,  36738 

1272 . 

. '..36159 

15  CFR 

19 . 

. 39652 

770 . 

. 36353 

775 . 

. 36353 

777 . 

. 36353 

785 . 

.36353 

787... . 

. 36353 

788 . 

. 36353 

790 . 

. . 36353 

806 . 

. 38289 

921 . . . 

PropoMd  RuIm: 

. 38214 

7 . 

. 40087 

285 . 

. 40087 

286 . 39486 

806 . 38324 

16  CrR 

4 . 40736 

1145 . 37554 

1210 . 37557 

1500 . 40330 

1505 . 40330 

1700 . 38961 

PropoMd  RuIm: 

244 . 35414 

412 . 35907 

17  CFR 

1  . 37644,  40335 

155 . 40335 

204 . 38519 

239  . 35367 

240  . 36866,  37413,  37655 

249 . 35367 

PropoMd  RuIm: 

240 . 37445,  38092 

270 . 38095 

18  CFR 

2  . . 38290,  38524,  38964 

157 . 38524 

260 . 38524 

271..... . 38528 

284 . 38524 

385 . 38524 

PropoMd  RuIm; 

35 . 36172 

141 . 40606 

284 . 37447 

341  . 37671 

342  . 37671 

343  . 37671 

344  . 37671 

345  . 37671 

347 . 37671 

352 . 37671 

360  . 37671 

361  . 37671 

375 . 35415,  37671,  40606 

385 . 40606 

19  CFR 

4  . 39654 

101 . 40352 

148 . 35862,  38167 

151 . 37853 

PropoMd  RuIm: 

7 . 40095 

10 . 40095 

12 . 37884 

24 . 37884 

133 . 37884 

148 . 40095 

178 . 37884 

20  CFR 

404 . 36008,  36133 

416 . 36059 

21  CFR 

5  . 39141 

73 . 36134 

175 . 39655 

178 . 37854 

291  . . 38704 

510 . 36134,  37855,  38971 

520 . 36134,  38971,  39443 

522 . 38972 


524 . .»..-j;..aM72 

PropoMd  RuIm: 

Ch.  1 . 40393 

17 . 40103 

101 . 40104,  40190 

189 . 40759 

350. . . 38541 

870 . 36290 

876 . 35416 

22  CFR 

41 . 40024,  40585 

120  . 39280 

121  . 39260 

122  . 39280 

123  . 39280 

124  . 39280 

125  . 39280 

126  . 35864,  39280 

127  . 39280 

128  . 39280 

130 . 39280 

308 . 39656 

23  CFR 

140 . 39142 

625 . 38293 

635 . 38973 

PropoMd  RuIm: 

710 . 38987 

712  . ...38987 

713  . 38987 

720 . 38987 

24  CFR 

200  . 40996 

201  . 40996 

203  . 35369,  40996 

204  . 40996 

220  . 40996 

221  . 40996 

222  . 40996 

226 . 40996 

234 . 40996 

236 . 37802 

240  . 40996 

241  . 37802 

248 . 37802 

280 . 38530 

572 . 36518,  36546 

812 . 39658 

905 . 39658 

912 . 39658 

960 . 39658 

PropoMd  RuIm: 

16 . 37598 

202  . 37885 

207 . 35724 

213 . 35724 

220  . 35724 

221  . 35724 

232 . 35724 

234 . 35724 

241 . 35724 

244 . 35724 

880  . 35416 

881  . 35416 

883  . 35416 

884  . 35416 

886 . 35416 

888 . 36175 

3500 . 36176 

26  CFR 
PropoMd  RuIm: 

31 . 35419 
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27  CFR 

4  . 

5  . 

7 . 

9 . 

19 . 

24  . 

25  . 

53 . 

. 40353 

. 40393 

. 40393 

.35865,  35877,  40353 

. 40353 

. 40353 

. 40353 

. . A0353 

178 

4m5.'l  40587 

194 . 

. !.40353 

251 . 

. 40353 

252 . 

. 40353,  40355 

PropoMd  RuIm: 

4 . 

. 35908 

5 . 

. 35908,  36516 

7 . 

. 38542,  38543 

28  CFR 

0 . 

. 35371 

1 . 

. 39444 

5 . 

. 37417 

14 . 

. 36867 

55 . 

. 35371 

540 . 

. 39094 

541 . 

. 39094 

PropoMd  RuIm: 

36 . 

. 37052 

77 . 

. 39976 

301 . 

. 39098 

540 . 

. 39096 

545 . 

. 39096 

29  CFR 

18 . 

. 38498 

1400 . 

. 35377 

1910 . 

. 40191 

1915 . 

. 35512 

1926 . 

. 40468 

2606 . 

. 35377,  37991 

2610 . 

. ..38049 

2612 . 

. 35377 

2615 . 

. 35377 

2616 . 

. 35377 

2619 . 

. 38050 

2622 . 

..35377,  37991,  38049 

2623 . 

. 35377,  37991 

2644. _ 

. 38051 

2676 . 

. 38052 

30  CFR 

202 . 

. 37420 

206 . 

. 37420 

904 . 

. 38532 

920 . 

. 36135 

938 . 

. 36139 

PropoMd  RuIm: 

901 . 

. 40104 

906 . 

. 38989 

913 . 

. 38543 

914 . 

. 38543 

915 . 

. 38991 

916 . 

. 37447 

934 . 

. 37449 

935 . 

. 36177,  36178 

944 . 

. :. . !.40608 

31  CFR 

203 . 

. 35395 

580 

.  A00^3 

585 . 

. 35828 

32  CFR 

199 . 

. 35400 

706 . 

. 36867 

341 . 

354 . 

. 39368 

. 39360,  39368 

355 . 

. 39369,  39368 

356 . 

. 39360,  39366 

357 . 

. 39360!  39365 

358 . 

. 39360^  39363 

359 . 

. 39360,  39362 

360 . 

. 39360!  39361 

361 . 

. 39360 

364 . . 

. 39360 

369 . 

. 39368 

377 . 

. 39360 

385 . . 

. 39360 

386 . 

. 39360 

387 . 

. 39360 

393 . 

. 39360 

398 . 

. 39360 

399 . 

. 39360 

PropoMd  RuIm: 

501 . 

. 37770 

552 . 

. 37774  40611 

33  CFR 

100 . 

. 36355, 

38053,  38054,  38055,  38298, 

38299,  38300,  38301,  39144, 

40358,  40737 

110 . 

. 36356,  40739 

117 . 

. 36357,  38056,  39145, 

39146,40590 

154 . 

. 39660 

155 

. 39660 

164 . 

. 36141 

165 . 

. 36357,  36597,  36868, 

38056, 38302,39150,39151, 


39663, 40359, 40360, 40361 , 
40362, 40740, 40741, 40742, 
40743 


334 . 

.  37606,  37889 

PropoMd  RuIm: 

110 . 

..38100,  38101 

117 . 

..36629,  38102 

130 . 

. ..38993 

131 . 

. 38993 

132 . 

. .'1R99R 

137 . 

. 38993 

334 . 

. 37889 

34  CFR 

12 . 

. 36869 

74 . 

. 36869 

75 . 

. 36869 

76 . 

. 36869 

77 . 

. 36869 

81 . 

. 36869 

86 . 

. 36869 

99 . 

. 36869 

110 . 

. 40194 

200 . 

. 36869 

201 . 

. 36869 

206 . 

. 36869 

208 . 

. 36869 

212 . 

. 36869 

218 . 

. 36869 

221 . 

. 36869 

222 . 

. 36869 

230 . 

. 36869 

231 . 

. 36869 

236 . 

. 36869 

237 . 

. 36869 

238 . 

. 36869 

263 . 

. 36869 

280 . 

. 36869 

282 . 

. 36869 

300 . 

. 36869 

301 . 

. 36869 

303 . 36869,  40958 

305 . 36869 

307 . 36869 

309 . 36869 

315  . 36869 

316  . 36869 

318  . 36869 

319  . 36869 

324 . 36869 

327 . 36869 

356 . 36869 

361 . 36869 

363 . 36869 

376  . 36869 

377  . 40706 

378  . 35762 

380 . 36869 

400  . 36869 

401  . 36869 

402  . 36869 

403  . 36869 

405  . 36869 

406  . 36869 

407  . 36869 

408  . 36869 

409  . 36869 

410  . 36869 

411  . 36869 

412  . 36869 

413  . 36869 

414  . 36869 

415  . 36869 

416  . 36869 

417  . 36869 

418  . 36869 

419  . 36869 

421  . 36869 

422  . 36869 

423  . 36869 

424  . 36869 

425  . 36869 

426  . 36869 

427  . 36869 

428  . 36869 

431.: . 36869 

432  . 36869 

433  . 36869 

434  . 36869 

435  . 36869 

436  . 36869 

437  . 36869 

438  . 36869 

441 . 36869 

460  . 36869 

461  . 36869 

462  . 36869 

463  . 36869 

464  . 36869 

471  . 36869 

472  . 36869 

473  . 36869 

474  . 36869 

475  . 36869 

476  . 36869 

477  . 36869 

489  . 36869 

490  . 36869 

491  . 36869 

555 . 36869 

562 . 36869 

581 . 36869 

600 . 36869,  39618 

608  . 38711 

609  . 38711 

612 . 36869 

617 . 36869 


624 . 

. 36869 

625 . 

. 36869 

626 . 

. 36869 

627 . 

. 36869 

628 . 

. 36869 

630 . 

. 36869 

636 . 

. 36869 

637 . 

. 36869 

639 . 

. 36869 

648 . 

. 36869 

653 . 

. 36869 

654 . 

. 36869 

664 . 

. 36869 

668 . 

.36869,  39618 

671 . 

. 36869 

674 . 

. 36869 

675 . 

. 36869 

676 . 

. 36869 

682 . 

. 36869 

685 . 

. 36008 

690 . 

. 36869 

755 . 

. 36869 

757 . 

. 36869 

758 . 

. 36869 

762 . 

. 36869 

769 . 

. 36869 

770 . 

. 36869 

777 . 

. 40246 

778 . 

. 40246 

779 . 

. 40246 

PropoMd  RuIm: 

361 . 

. 38482 

631 . 

. 38504 

632 . 

. 38504 

633 . 

. 38504 

634 . 

. aR.<;nd 

635 . 

. 38504 

650 . 

. 37890 

692 . 

. 36110 

36  CFR 

51 . 

. 36598 

PropoMd  RuIm: 

942 . 

1191 . 

..37052,  38204 

37  CFR 

t . 

. 38719 

201 . 

. 40363 

PropoMd  RuIm: 

1 . 

. 39704 

2 . 

. 39102 

10 . 

. 38994 

38  CFR 

2 . 

..39152,  40745 

3 . 

. 37856 

4 . 

. 39664 

14 . 

...39152,  40745 

21 . 

...38057,  40468 

36 . 

. 37857 

PropoMd  RuIm: 

1 . 

. 39706 

3 . 

...38104,  38106 

14 . 

. 39174 

21 . 

...38106,  39488 

39  CFR 

233 . 

. 36598 

3001 . 

. 38975 

40  CFR 

9 . 

. 40048 

51 . 

. 38816 

52 . 37421,  37423,  37426, 

IV 
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37658. 38058, 38060, 38816, 
39445, 40056. 40057, 40058, 
40060, 40062,40065 
60 . 40591 

72  . 40746 

73  . 40746 

75 . 40746 

82 . . . 36516,  40048 

85 . 36871 

131 . 36141 

180 _ 36358,  36359,  37861, 

36977, 38980, 39153, 40364 
185 . 36358,  37862 


228 . . 

. 35884 

260 . 

. .38816 

261 . . 

_ 40067 

266 . . 

. 38816 

414 . 36872 

707 . . . 40238 


Proposed  RuIm: 

Ch.  1... 

. 37450,  37991,  38546 

35 . 

. 40107 

52 . 

....36905,  37450.  37453, 

38108, 38326, 39717, 40107, 

40759 

63 . 

. 37778 

81 . 

....36908,  37453,  38108, 

38331 

82 . 

. 38735 

88 . 

. 35420 

180„.... 

. 36366, 

37893,  40394,  40395 

186 . 

. 36366,  39180 

258 . 

. . . !.40568 

261 . 

. 36367 

300 . 

. 37693 

372 . 36180 


41  CFR 

101-18 . 

101-41 . 

. 40592 

. 39664 

101-44 . 

. 39666 

Proposed  RuIm: 
101-25 . 

. M720 

42  CFR 

405 . 

.37994 

414 . 

. 37994 

417 . 

. 38062 

435 . 

. 39092 

436 . 

. 39092 

493 . 

. 39154 

1001 . 

. 40752 

Proposed  RuIm: 

51a . 

. 38995 

417 . 38170 

43CFR 

3120 . 40753 

3730... . 38186 

3820 . 38186 

3830 . 38186 


Proposed  RuIm: 

11 . 

. 39328 

PubHe  Lend  Orders: 

6963 . 

. 38602 

6986 . 

. 35408 

6988 . 

. 35409 

6989 . 

. 38083 

44CFR 

64.. . 3966G,  39668,  39670 

65 . . 38303,  38305 

67 . 38083 

354 . 35770 

PropoMd  RuIm: 

67 . 38333 

45CFR 

400 . 40754 

PropoMd  R4iiM: 

. 39181 


400..., 

1602. 


.36910 


46CFR 

170..... . 36601 

502 . . 38648 

PropoMd  RutM: 

15 . 36914,  40468 

171 . 36374 

47CFR 

1  . 36142,  37867,  38534 

2  . 37429 

IS. . . 37429 

34  . 36142 

35  . 36142 

43 . 36142 

61 . 36143,  36145,  38536 

64  . 36143,  39671 

65  . 36145 

69 . 36143,  36145 

73 . 35409,  35410,  37431, 

38087, 38088. 38534, 38536, 

40365.40366 
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